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PLEADINGS,  DOCKET  ENTRIES  AND  OTHER 

PAPERS. 

226  Filed  Nov  14  1951 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  4741- ’51 

Republic  of  China,  c/o  The  Chinese  Embassy,  2311 
Massachusetts  Ave.,  N.  W.,  Washington,  D.  C., 

Plaintiff, 

v. 

Pang-Tsu  Mow,  271S  32nd  Street,  N.  W.,  Washington,  D.  C., 

and 

Ve-Shuen  Hsiang,  410  Cedar  Street,  N.  W.,  Washington, 

D.  C.,  Defendants. 

Complaint  for  Accounting,  Injunction  and  Other  Relief 

Plaintiff  complaining  of  the  defendants  alleges  as 
follows : 

1.  The  jurisdiction  of  this  Court  is  invoked  under  the 
provisions  of  the  Code  of  Laws  in  force  in  the  District  of 
Columbia;  in  particular,  D.  C.  Code  (1940),  Title  11,  Sec¬ 
tions  301,  305,  306  and  325.  The  matter  in  controversy  ex¬ 
ceeds  the  sum  or  value  of  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  interest  and  costs. 

2.  Plaintiff  is  a  foreign  government  duly  recognized  by 

the  United  States. 

227  3.  Defendant  Mow  at  all  times  hereinafter  men¬ 
tioned  was,  and  now  is,  a  citizen  of  the  Republic  of 

China,  and  now  is  temporarily  sojourning  in  the  District 
of  Columbia.  He  was  an  agent  of  plaintiff,  namely,  direc¬ 
tor  of  the  Chinese  Air  Force  Office  in  U.  S.  A.,  at  all  times 
hereinafter  mentioned  until  said  Office  was  abolished  by 
plaintiff  on  April  30,  1951. 


3 


4.  Defendant  Hsiang  at  all  times  hereinafter  mentioned 
was,  and  now  is,  a  citizen  of  the  Republic  of  China,  and 
now  is  temporarily  sojourning  in  the  District  of  Columbia. 
He  was  also  at  all  times  hereinafter  mentioned  an  agent  of 
plaintiff,  and  was  the  executive  officer  of  said  Chinese  Air 
Force  Office  in  U.  S.  A.  and  in  direct  charge  of  all  procure¬ 
ment  matters  from  January  1,  1948,  until  said  office  was 
abolished  by  plaintiff  on  April  30,  1951.  Since  that  time, 
he  has  continued  to  aid  and  abet  defendant  Mow  in  his 
activities  and  conduct  hereinafter  described.  By  virtue  of 
the  position  defendant  Hsiang  held,  the  authority  and  con¬ 
trol  over  the  affairs  of  the  Chinese  Air  Force  Office  in 
U.  S.  A.  which  he  exercised,  and  the  duties  which  he  per¬ 
formed,  defendant  Hsiang  shared  with  defendant  Mow  the 
control  over  a  large  part  of  the  funds  which  are  herein¬ 
after  stated  to  have  been  entrusted  to  or  placed  under  the 
control  of  defendant  Mow,  and  accordingly  said  funds  were 
in  effect  entrusted  to  or  placed  under  the  control  of  both 
of  said  defendants. 

5.  Defendants  Mow  and  Hsiang  were  employed  by  plain¬ 
tiff  in  a  fiduciary  capacity  involving  trust  and  confidence, 

as  hereinafter  set  forth. 

228  6.  During  the  period  beginning  on  or  about  Sep¬ 

tember  15,  1944  and  ending  April  30,  1951,  it  was 
the  practice  of  plaintiff  to  entrust  to  or  place  under  the 
control  of  defendant  Mow  large  amounts  of  Chinese  gov¬ 
ernment  funds  which  he  was  authorized  to  expend  for 
governmental  purposes  divided  into  three  main  categories. 
These  were  first,  for  the  purchase  of  numerous  items  of 
equipment  and  supplies  for  the  Chinese  Air  Force ;  second, 
for  the  purchase  of  numerous  items  incidental  to  the  de¬ 
velopment  of  the  aeronautical  industry  in  the  Republic  of 
China ;  and  third,  for  a  revolving  fund  for  administrative 
expenses  and  miscellaneous  authorized  payments. 

7.  The  funds  so  entrusted  to  or  placed  under  the  control 
of  defendant  Mow  by  plaintiff  between  said  dates  for  the 
purposes  aforesaid  amounted  in  the  aggregate  to  more  than 
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$49,000,000.00,  which  it  was  the  duty  of  defendants  to  hold 
as  property  of  plaintiff,  to  expend  solely  for  purposes  au¬ 
thorized  by  plaintiff,  and,  as  to  any  balance  not  properly 
expended  for  such  purposes,  to  return  to  plaintiff  on  its 
demand.  It  was  also  the  duty  of  defendants  to  present  to 
plaintiff  periodical  accounts  (with  proper  supporting 
vouchers)  of  the  expenditure  of  said  funds,  and  to  keep 
proper  books  of  account  and  records  in  respect  to  the  re¬ 
ceipt  and  expenditure  of  said  funds,  which  books  of  account 
and  records  it  was  the  duty  of  defendants  to  deliver  to 
plaintiff  on  its  demand. 

8.  In  violation  of  said  duties,  defendants  have  pre¬ 

sented  to  plaintiff  purported  accounts  covering  the 
229  expenditure  of  $24,859,969.25  of  said  funds,  which 

accounts  were  unsupported  by  vouchers  or  other 
proof  of  the  amounts  disbursed  and  were  in  other  respects 
incomplete  and  inadequate. 

9.  On  or  about  Mav  1,  1951,  defendant  Mow  was  duly 
notified  by  plaintiff  that  the  Chinese  Air  Force  Office  in 
U.  S.  A.,  of  which  he  and  defendant  Hsiang  had  been  re- 
spectively  director  and  executive  officer,  had  been  abolished 
effective  April  30,  1951,  and  was  duly  ordered  by  plaintiff 
to  pay  over  and  transfer  to  a  new  governmental  agency 
created  by  plaintiff,  designated  as  the  “Chinese  Defense 
Ministry  Procurement  Commission  in  the  U.  S.  A.”,  the 
funds  and  records  of  the  Chinese  Air  Force  Office  in 
U.  S.  A.  Said  defendants  failed  and  refused  to  comply  with 
said  order  of  plaintiff  and  failed  and  refused  to  turn  over 
to  plaintiff’s  designated  representatives  any  part  of  said 
funds  or  records.  On  or  about  August  21,  1951,  plaintiff 
ordered  and  directed  defendant  Mow  immediately  to  turn 
over  all  government  funds  under  his  control  and  all  rele¬ 
vant  records  to  the  Chinese  Ambassador  to  the  United 
States,  His  Excellency  V.  K.  Wellington  Koo,  and  to  an¬ 
other  official  of  the  plaintiff,  Ta-Wei  Yu.  Said  defendants 
have  failed  and  refused  to  comply  with  said  order  of  plain¬ 
tiff  and  have  failed  and  refused  to  turn  over  any  part  cf 


5 


said  funds  and  records.  The  unexpended  portion  of  said 
funds  remaining  in  the  possession  or  under  the  control  of 
either  or  both  of  said  defendants,  which,  upon  information 
and  belief,  amounts  to  more  than  $7,000,000.00,  has 

230  been  and  is  being  secreted,  concealed  and  withheld 
from  plaintiff  by  defendants,  and,  upon  information 

and  belief,  is  being  used  and  applied  by  defendants  for  the 
payment  of  unauthorized  expenses. 

Immediate  and  irreparable  injury  to  plaintiff  will  result 
unless  a  temporary  restraining  order  is  issued  as  prayed 
for  below. 

Wherefore,  plaintiff  prays: 

(1)  That  a  temporary  restraining  order  be  issued  re¬ 
straining  each  of  said  defendants,  their  agents,  representa¬ 
tives,  employees  and  any  other  persons  under  their  control, 
pending  the  issuance  of  the  preliminary  injunction  herein¬ 
after  prayed  for,  (a)  from  spending,  transferring  or  other¬ 
wise  disposing  of  any  moneys  or  other  properties  (or  the 
proceeds  thereof)  entrusted  to  or  placed  under  the  control 
of  said  defendants  or  either  of  them  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  and  (b)  from  removing,  de¬ 
stroying,  disposing  of  or  exercising  any  control  over  any 
of  the  books,  papers,  documents,  records  and  equipment  of 
the  Chinese  Air  Force  Office  in  U.  S.  A.,  or  any  other  books, 
papers,  documents  and  records  relating  to  the  expenditures, 
deposits,  transfers  or  disposals  of,  or  other  dealings  with, 
any  moneys  or  other  properties  (or  the  proceeds  thereof) 
entrusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  Office  in  U.  S'.  A. 

(2)  That  a  preliminary  injunction  be  issued  (a)  restrain¬ 
ing  and  enjoining  each  of  said  defendants,  their  agents, 

representatives,  employees  and  any  other  persons 

231  under  their  control,  pending  the  hearing  and  deter¬ 
mination  of  this  action  (i)  from  spending,  transfer¬ 
ring  or  otherwise  disposing  of  any  moneys  or  other  prop- 
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erties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  said  defendants  or  either  of  them  by 
plaintiff  or  any  branch  or  agency  of  plaintiff,  and  (ii)  from 
removing,  destroying,  disposing  of  or  exercising  any  con¬ 
trol  over  any  of  the  books,  papers,  documents,  records  and 
equipment  of  the  Chinese  Air  Force  Office  in  U.  S.  A.,  or 
any  other  books,  papers,  documents  and  records  relating 
to  the  expenditures,  deposits,  transfers  or  disposals  of,  or 
other  dealings  with,  any  moneys  or  other  properties  (or  the 
proceeds  thereof)  entrusted  to  or  placed  under  the  control 
of  said  defendants  or  either  of  them  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  or  relating  to  the  business 
or  operations  of  the  Chinese  Air  Force  Office  in  U.  S.  A., 
except  by  delivery  of  said  moneys,  records  and  other  prop¬ 
erties  to  plaintiff:  and  (b)  ordering  each  of  said  defend¬ 
ants,  pending  the  hearing  and  determination  of  this  action, 
(i)  to  deliver  to  plaintiff  all  moneys  or  other  properties  (or 
the  proceeds  thereof)  entrusted  to  or  placed  under  the  con¬ 
trol  of  said  defendants  or  either  of  them  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  and  now  under  the  control 
of  said  defendants  or  either  of  them,  and  (ii)  to  deliver 
to  plaintiff  all  books,  papers,  documents,  records  and  equip¬ 
ment  of  the  Chinese  Air  Force  Office  in  U.  S.  A.,  and  all 
other  books,  papers,  documents  and  records  relating  to  the 
expenditures,  deposits,  transfers  or  disposals  of,  or  other 
dealings  with,  any  moneys  or  other  properties  (or  the  pro¬ 
ceeds  thereof)  entrusted  to  or  placed  under  the  con- 
232  trol  of  said  defendants  or  either  of  them  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff,  or  relating 
to  the  business  or  operations  of  the  Chinese  Air  Force 
Office  in  IT.  S.  A.,  and  now  under  the  control  of  defendants 
or  either  of  them,  subject,  however,  to  the  right  of  reason¬ 
able  inspection  thereof  by  said  defendants  for  the  sole  pur¬ 
pose  of  preparing  the  accounting  herein  prayed  for. 

(3)  That  a  decree  be  issued  directing  said  defendants 
(a)  to  render  an  accounting  of  all  moneys  or  other  proper¬ 
ties  (or  the  proceeds  thereof)  entrusted  to  or  placed  under 
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the  control  of  said  defendants  or  either  of  them,  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff,  (b)  to  surrender 
and  pay  over  to  plaintiff  all  of  said  moneys  and  properties 
(or  t lie  proceeds  thereof)  not  properly  expended  or  used 
for  purposes  authorized  by  plaintiff,  and  (c)  to  deliver  to 
plaintiff  all  books,  papers,  documents,  records  and  equip¬ 
ment  of  the  Chinese  Air  Force  Office  in  U.S.A.,  and  all  other 
books,  papers,  documents  and  records  relating  to  the  ex¬ 
penditures,  deposits,  transfers  or  disposals  of,  or  other 
dealings  with,  any  moneys  or  other  properties  (or  the  pro¬ 
ceeds  thereof)  entrusted  to  or  placed  under  the  control  of 
said  defendants  or  either  of  them  by  plaintiff  or  any  branch 
or  agency  of  plaintiff,  or  relating  to  the  business  or  opera¬ 
tions  of  the  Chinese  Air  Force  Office  in  U.S.A. 

(4)  That  plaintiff  have  all  other  and  further  general  and 
equitable  relief  to  which  it  may  be  entitled  in  the 

233  premises,  together  with  the  costs  of  this  proceeding. 

William  E.  Leahy, 

Wm.  J.  Hughes,  Jr., 

William  E.  Leahy, 

Attorney  for  Plaintiff. 

Office  and  Post  Office  Address : 
821  15th  Street,  N.W., 
Washington,  D.  C. 

Robert  P.  Patterson, 

New  York  City. 

Of  Counsel. 

234  VERIFICATION 

United  States  of  America  ) 

District  of  Columbia  )  ss'  ’ 

Liang-Chien  Cha,  being  duly  sworn,  deposes  and  says 
that  he  resides  at  2123  California  Street,  N.W.,  Washing¬ 
ton,  D.  C. ;  that  he  is  the  Vice-Minister  of  Justice  of  the  Re¬ 
public  of  China,  plaintiff  herein ;  that  he  has  read  the  fore- 
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going  Complaint  and  he  knows  the  contents  thereof  and  that 
the  same  are  true  of  his  own  knowledge  except  as  to  the 
matters  therein  stated  to  be  alleged  on  information  and  be¬ 
lief,  and  that  as  to  those  matters  he  believes  them  to  be 
true. 

Liang-Chien  Cha 

Sworn  to  before  me  this  14th  day 
of  November,  1951. 

(seal)  Jean  C.  Lindeman 

Notary  Public 

My  Commission  Expires  Oct.  31,  1955. 

•  •••••••*• 

235  Filed  Nov  14  1951 

Motion  for  Temporary  Restraining  Order 

Plaintiff,  Republic  of  China,  moves  the  Court  for  a 
temporary  restraining  order  restraining  defendant  Pang- 
Tsu  Mow  and  defendant  Ve-Shuen  Hsiang,  their  agents, 
representatives,  employees  and  any  other  persons  under 
their  control,  pending  the  hearing  and  determination  of 
plaintiff’s  motion  for  a  preliminary  injunction  in  accord¬ 
ance  with  the  prayer  therefor  of  the  complaint  filed  herein, 
(a)  from  spending,  transferring  or  otherwise  disposing  of 
any  moneys  or  other  properties  (or  the  proceeds  thereof) 
entrusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  and  (b)  from  removing,  destroying,  disposing  of 
or  exercising  any  control  over  any  of  the  books,  papers, 
documents,  records  and  equipment  of  the  Chinese  Air  Force 
Office  in  U.  S.  A.,  or  any  other  books,  papers,  documents 
and  records  relating  to  the  expenditures,  deposits,  transfers 
or  disposals  of,  or  other  dealings  with,  any  moneys  or  other 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  said  defendants  or  either  of  them 

236  by  plaintiff  or  any  branch  or  agency  of  plaintiff,  or 
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relating  to  the  business  or  operations  of  the  Chinese 
Air  Force  Office  in  U.  S.  A.,  on  the  ground  that,  unless  de¬ 
fendants  are  restrained  as  aforesaid,  immediate  and  irre¬ 
parable  damage  will  result  to  plaintiff  before  notice  of  a 
motion  for  a  preliminary  injunction  can  be  served  and  the 
hearing  had  thereon,  as  more  fully  appears  from  the  veri¬ 
fied  complaint  and  the  affidavit  of  Liang-Chien  Cha  filed 
concurrently  herewith. 

William  E.  Leahy, 

Wm.  J.  Hughes,  Jr., 

Attorney  for  Plaintiff 
Office  and  Post  Office  Address 
821  15th  Street,  N.  W., 
Washington,  D.  C. 

Robert  P.  Patterson 
New  York  City 
Of  Counsel 

Dated:  November  14th,  1951. 

239  Filed  Nov  14  1951 

Affidavit  of  Liang-Chien  Cha 

Ltnited  States  of  America  \ 

District  of  Columbia  j  * 

Liang-Chien  Cha,  being  duly  sw*orn,  deposes  and  says : 

I  am  the  Vice-Minister  of  Justice  of  the  Republic  of 
China,  a  foreign  government  duly  recognized  by  the  United 
States,  which  is  the  plaintiff  in  this  action.  The  defendant 
Mow  was  formerly  the  director  of  the  Chinese  Air  Force 
Office  in  U.  S.  A.  and  the  defendant  Hsiang  was  formerly 
the  executive  officer  of  that  office.  Both  of  them  are  tempo¬ 
rarily  sojourning  in  the  District  of  Columbia. 

Nature  of  Action 

This  action  is  brought  to  compel  said  defendants  to 
render  an  accounting  of  Chinese  government  funds  en- 
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trusted  to  them  or  placed  under  their  control  for  the  pur¬ 
chase  of  equipment  and  supplies  for  the  Chinese  Air  Force 
and  for  related  purposes,  to  compel  them  to  surrender  and 
pay  over  to  the  Chinese  government  any  and  all  of 

240  said  funds  not  properly  expended  for  such  author¬ 
ized  purposes,  and  to  compel  them  to  deliver  to  the 

authorized  representatives  of  the  Chinese  government  all 
books,  papers,  documents,  records  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.  S.  A. 

In  order  to  protect  its  rights  and  interest  in  said  funds 
and  other  properties,  the  Chinese  government  is  applying 
(1)  for  a  temporary  restraining  order  restraining  the  de¬ 
fendants  (pending  the  determination  of  this  action)  from 
expending,  transferring,  or  otherwise  disposing  of  any  of 
said  funds,  and  from  removing,  destroying  or  otherwise 
disposing  of  any  of  said  books,  papers,  documents,  etc.,  (2) 
for  a  preliminary  injunction  restraining  and  enjoining  de¬ 
fendants  from  such  actions  as  aforesaid  (except  by  deliv¬ 
ery  of  said  funds,  books,  papers,  documents,  etc.,  to  plain¬ 
tiff),  and  ordering  defendants  to  deliver  to  palintiff  all  of 
said  funds  and  all  of  said  books,  papers,  documents,  etc., 
now  under  the  control  of  defendants  or  either  of  them,  sub¬ 
ject,  however,  to  the  right  of  reasonable  inspection  of  said 
books,  papers,  documents,  etc.,  by  defendants  for  the  sole 
purpose  of  preparing  the  accounting  prayed  for  in  the  com¬ 
plaint  herein,  and  (3)  for  an  order  requiring  the  defendants 
to  submit  to  an  immediate  examination  for  the  purpose  of 
determining  the  amount  and  whereabouts  of  said  funds 
now  in  their  possession  or  under  their  control,  and  for  the 
purpose  of  determining  the  current  status  of  matters  relat¬ 
ing  to  the  procurement  of  aviation  equipment  and  supplies. 

I  am  making  this  affidavit  in  support  of  my  govern¬ 
ment’s  application  for  such  relief.  The  statements 

241  made  herein  are  based  either  on  my  personal  knowl¬ 
edge  of  the  facts  or  on  official  documents  and  records 

of  the  Chinese  government  which  I  have  examined. 
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Positions  Formerly  Held  by  Defendants 

The  defendant  Mow  was  appointed  by  the  Chinese  gov¬ 
ernment  in  1943  as  Chief  Representative  of  the  Chinese  Air 
Force  in  U.  S.  A.  In  1945,  upon  the  establishment  by  the 
Chinese  government  of  the  Washington  Office  of  the  Com¬ 
mission  on  Aeronautical  Affairs,  Mow  became  its  director. 
After  the  name  of  that  governmental  agency  was  later 
changed  to  the  Chinese  Air  Force  Office  in  U.  S.  A.,  Mow 
continued  to  serve  as  its  director  until  the  Office  was  abol¬ 
ished  by  a  decree  of  the  Chinese  government  on  April  30, 
1951. 

The  defendant  Hsiang  became  an  employee  of  the  Chi¬ 
nese  Air  Force  in  the  United  States  in  1945.  He  was  also 
executive  officer  of  the  Chinese  Air  Force  in  U.  S.  A.  from 
January  1, 1948  to  the  date  of  its  abolition  and  was  in  direct 
charge  of  all  procurement  matters  in  said  Office  during  that 
period.  Since  that  time  he  has  continued  to  aid  and  abet 
Mow  in  his  activities  and  conduct  hereinafter  described. 
By  virtue  of  the  position  defendant  Hsiang  held,  the 
authority  and  control  over  the  affairs  of  the  Chinese  Air 
Force  Office  in  U.  S.  A.  which  he  exercised,  and  the  duties 
which  he  performed,  defendant  Hsiang  shared  with  defend¬ 
ant  Mow  the  control  over  a  large  part  of  the  funds  which 
are  hereinafter  stated  to  have  been  entrusted  to  or  placed 
under  the  control  of  defendant  Mow,  and  accordingly  said 
funds  were  in  effect  entrusted  to  or  placed  under  the  control 
of  both  of  said  defendants. 

242  Funds  Entrusted  to  Defendants 

During  the  period  of  Mow’s  service  in  the  capacities 
above-described,  it  was  the  practice  of  the  Chinese  govern¬ 
ment  to  entrust  to  him  or  place  under  his  control  large  sums 
of  money  which  he  was  authorized  to  expend  for  govern¬ 
mental  purposes  divided  into  three  main  categories.  These 
were,  first,  for  the  purchase  of  numerous  items  of  equip¬ 
ment  and  supplies  for  the  Chinese  Air  Force;  second,  for 
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the  purchase  of  numerous  items  incidental  to  the  develop¬ 
ment  of  the  aeronautical  industry  in  China;  and  third,  for 
a  revolving  fund  for  administrative  expenses  and  miscel¬ 
laneous  authorized  payments.  It  was  the  defendants’  duty 
to  present  to  the  proper  agency  of  the  Chinese  government 
periodical  accounts  (with  proper  supporting  vouchers)  of 
the  expenditures  of  said  funds. 

As  shown  by  official  records  of  the  Chinese  government, 
the  funds  entrusted  to  or  placed  under  the  control  of  Mow 
between  1945  and  April  30,  1951,  to  be  expended  for  pur¬ 
poses  coming  within  the  first  category  above-mentioned, 
namely,  for  the  Chinese  Air  Force  procurement  program, 

amounted  to  .  $39,043,846.78 

Defendants  have  presented 
accounts,  with  proper  sup¬ 
porting  vouchers,  covering 
the  expenditure  of  a  por¬ 
tion  of  this  sum,  namely. .  $12,538,927.26 
An  additional  portion  has 
been  recovered  by  the  Chi¬ 
nese  government,  namely.  614,320.50  13,153,247.76 


The  balance  of . $25,890,599.02 

remains  unaccounted  for,  although  defendants  have 
243  submitted  statements  purporting  to  account  for  the 
expenditure  of  $19,434,8S0.02  of  this  balance.  The 
purported  accounts  to  the  Chinese  government  for  this  ex¬ 
penditure,  the  last  of  which  was  submitted  to  Chinese  Air 
Force  Headquarters  in  April  1951,  and  covered  the  period 
down  to  January  1951,  were  unsupported  by  vouchers  or 
other  proof  of  the  amounts  disbursed  and  were  in  other  re¬ 
spects  incomplete  and  inadequate.  Said  last  account 
acknowledged,  however,  that  as  of  January  31,  1951,  the 
Chinese  Air  Force  Office  in  U.  S.  A.  had  on  hand  a  cash 
balance  of  $6,346,060.03  remaining  from  said  funds  which 
had  been  entrusted  to  or  placed  under  the  control  of  de¬ 
fendant  Mow  by  the  Chinese  government  to  be  spent  for 
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purposes  within  said  first  category.  In  addition  defendants 
have  reported  the  expenditure  since  January  31,  1951  of 
$942,658.00. 

The  Chinese  government  also  entrusted  to  or  placed 
under  the  control  of  Mow  funds  to  provide  for  expenditures 
coming  within  the  second  category  of  purposes  above-men¬ 
tioned,  namely,  for  the  purchase  of  equipment  and  supplies 
incidental  to  the  development  of  the  aeronautical  industry 
in  China.  It  was  the  practice  of  the  Chinese  government 
and  of  defendants  to  maintain  a  separate  account  for  these 
funds,  which  was  known  as  the  Bureau  of  Aeronautical  In¬ 
dustry  (or  BAI)  Fund. 

The  official  records  of  the  Chinese  government  show  that 
between  September  15,  1944  and  April  30,  1951,  there  was 
entrusted  to  Mow  to  be  expended  for  purposes  coming 
within  the  second  category  above-mentioned,  namely, 
244  for  the  BAI  procurement  program  the 

sum  of . $9,694,000.00 

Defendants  have  presented  ac¬ 
counts,  with  proper  support¬ 
ing  vouchers,  covering  the  ex¬ 
penditures  of  a  portion  of  this 

amount,  namely  .  $1,457,696.44 

Defendants  have  also  paid  over 
to  other  agencies  pursuant  to 

Chinese  government  orders. .  1,305,736.00  2,763,432.44 


The  balance  of .  $6,930,567.56 

remains  unaccounted  for,  although  defendants  have  sub¬ 
mitted  statements  purporting  to  account  for  the  expendi¬ 
ture  of  $5,425,089.23  of  this  balance.  Defendants’  pur¬ 
ported  accounts  to  the  Chinese  government  for  this  ex¬ 
penditure,  the  last  of  which  covered  the  period  ending  De¬ 
cember  31,  1950,  were  unsupported  by  vouchers  or  other 
proof  of  the  amounts  disbursed  and  were  in  other  respects 
incomplete  and  inadequate.  Said  last  account  acknowl¬ 
edged,  however,  that  as  of  December  31,  1950,  the  Chinese 
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Air  Force  Office  in  U.  S.  A.  had  on  hand  in  said  BAI  Fund 
a  cash  balance  of  $1,484,058.39,  remaining  from  said  funds 
which  had  been  entrusted  to  or  placed  under  the  control  of 
Mow  by  the  Chinese  government  to  be  spent  for  purposes 
within  said  second  category. 

The  Chinese  government  also  entrusted  to  or  placed 
under  the  control  of  Mow  funds  to  provide  for  administra¬ 
tive  expenses  and  miscellaneous  authorized  payments.  It 
was  the  practice  of  the  Chinese  government  and  of  defend¬ 
ants  to  maintain  a  separate  account  for  these  funds,  which 
was  known  as  the  Revolving  Fund  Account. 

The  official  records  of  the  Chinese  government  show 
that  there  is  a  cash  balance  in  this  account  of 
245  $428,726.08,  for  which  it  is  the  duty  of  the  defend¬ 

ants  to  account,  in  addition  to  the  funds  above-men¬ 
tioned. 


Refusal  of  Defendants  to  Turn  Over 
Funds  and  Records 

In  the  latter  part  of  April  1951,  shortly  after  receiving 
from  defendants  the  unsupported  and  incomplete  accounts 
of  the  alleged  expenditures  of  Chinese  government  funds 
above-mentioned,  the  Chinese  government  duly  ordered 
that,  effective  May  1,  1951,  the  several  existing  Chinese 
military  purchasing  organizations  in  the  United  States  (in¬ 
cluding  the  Chinese  Air  Force  Office  in  U.  S.  A.)  should  be 
abolished  and  that  their  functions  should  be  taken  over  by 
a  single  consolidated  agency  which  was  established  under 
the  title  of  “Chinese  Defense  Ministry  Procurement  Com¬ 
mission  in  the  U.  S.  A.”,  with  Brig.  General  T.  K.  Pee,  Mili¬ 
tary  Attache  of  the  Chinese  Embassy  in  Washington,  as 
Chairman.  The  order  directed  that  all  funds  and  relevant 
records  held  by  the  Chinese  Air  Force  Office  in  Washington 
be  handed  over  to  the  newly  created  Procurement  Commis¬ 
sion,  and  further  provided  that  funds  so  taken  over  should 
be  entrusted  to  the  joint  custody  of  Mow,  Brig.  General 
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T.  K.  Pee  and  K.  H.  Yu,  Secretary  of  the  Commission.  The 
terms  of  this  order  were  duly  communicated  to  Mow  by  an 
official  cable  from  the  Commanding  General  of  the  Chinese 
Air  Force,  dated  May  1,  1951.  A  true  translation  of  said 
order  is  attached  hereto  and  marked  Exhibit  A. 

In  wilful  violation  of  this  order,  which  was  promptly 
obeyed  by  all  other  Chinese  military  purchasing  organiza¬ 
tions  in  the  United  States,  defendants  have  failed  and  re¬ 
fused  to  turn  over  to  the  Procurement  Commission  any  of 
the  funds  and  relevant  records  of  the  Chinese  Air 
246  Force  Office  in  U.  S.  A.  and  have  persisted  in  such 
failure  and  refusal  in  spite  of  numerous  demands  for 
said  funds  and  records. 

Finally,  on  August  21,  1951,  the  Chinese  Ambassador  to 
the  United  States,  His  Excellency  V.  K.  Wellington  Koo, 
received  two  cables  from  the  Minister  of  Foreign  Affairs 
of  the  Chinese  government.  One  cable  instructed  him  to 
deliver  to  Mow  in  person  an  order  just  issued  by  the  Presi¬ 
dent  suspending  Mow  from  all  duties  and  directing  him  to 
return  to  China  immediately  to  respond  to  charges  of  dere¬ 
liction  of  duties  and  disobedience  of  orders.  The  other 
cable  instructed  the  Ambassador  to  communicate  to  Mow 
the  terms  of  a  simultaneous  order  issued  bv  the  Premier, 
confirming  Mow’s  suspension  and  recall,  and  further  order¬ 
ing  him  to  turn  over  immediately  all  government  funds  and 
relevant  records  under  his  control  to  Ambassador  Koo  and 
Ta-Wei  Yu,  another  official  of  the  Chinese  government,  and 
to  turn  over  his  unfinished  procurement  transactions  to 
Brig.  General  Pee,  Chairman  of  the  Chinese  Defense  Min¬ 
istry  Procurement  Commission  in  the  U.  S.  A.  True  trans¬ 
lations  of  said  cables  are  annexed  hereto  and  marked  Ex¬ 
hibits  B  and  C. 

On  the  same  date,  August  21,  1951,  Ambassador  Koo 
transmitted  to  Mow  copies  of  these  cables.  In  the  absence 
of  any  reply  from  him,  Ambassador  Koo  wrote  him  again 
on  August  25, 1951,  directing  his  particular  attention  to  the 
Premier’s  order  and  asking  to  be  informed  as  to  the  date 
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and  hour  when  Mow  would,  pursuant  to  that  order,  turn 
over  the  government  funds  and  relevant  records  under  his 
control.  A  true  translation  of  said  letter  is  annexed  hereto 
and  marked  Exhibit  D. 

Under  date  of  August  28,  1951,  Ambassador  Ivoo  re¬ 
ceived  a  letter  from  Mow,  asking  for  the  details  of 
247  the  charges  against  him  and  suggesting  that  the 
Chinese  government  appoint  “important  persons  of 
virtue  and  prestige”  as  an  investigating  committee  to 
ascertain  the  facts,  but  his  only  response  to  the  Ambas¬ 
sador’s  request  that  he  fix  a  time  for  turning  over  the  gov¬ 
ernment  funds  and  relevant  records  under  his  control  was 
to  say: 

“As  soon  as  the  chief  culprit  has  received  his  pun¬ 
ishment  and  the  whole  case  is  closed,  I  shall  be  ready 
to  hand  over,  in  proper  sequence,  the  various  matters 
under  my  control  throughout  these  years.  Besides,  I 
already  issued  early  in  May  of  this  year  orders  to  my 
subordinates  to  work  on  matters  relating  to  the  hand- 
ing-over.” 


Since  this  letter  was  received  by  Ambassador  Koo, 
neither  of  said  defendants  has  made  any  move  toward  the 
surrender  of  the  funds  and  records  which  are  being  un¬ 
lawfully  withheld  from  their  true  owner,  the  Chinese  gov¬ 
ernment.  On  the  contrary,  said  defendants  are  reported 
in  the  press  to  have  boasted  that  they  have  secreted  the 
funds  in  places  beyond  the  reach  of  the  Chinese  govern¬ 
ment,  where  they  are  subject  to  withdrawal  only  upon  the 
signature  of  defendants  Mow  or  Hsiang. 

All  books  of  account,  papers,  documents  and  other  rec¬ 
ords  in  regard  to  the  use  of  the  funds  entrusted  to  said 
defendants  also  remain  in  their  possession  or  under  their 
control.  As  related  above,  defendants  have  presented  to 
plaintiff  purported  accounts,  unsupported  by  vouchers  or 
other  proof  of  amounts  disbursed,  and  in  other  respects  in¬ 
complete  and  inadequate,  covering  alleged  expenditures  as 
follows : 
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Chinese  Air  Force  procurement  account . $19,434,880.02 

Bureau  of  Aeronautical  Industry  fund .  5,425,089.23 

Total . $24,859,969.25 


24S  Defendants’  Reports  of  Cash  Balances 

Having  neither  the  proper  accounting  which  it  was  and 
is  the  duty  of  defendants  to  furnish  in  respect  of  their  use 
of  these  funds,  nor  the  basic  records  from  which  it  might 
be  possible  to  construct  such  an  account,  the  Chinese  gov¬ 
ernment  is  unable  to  state  with  accuracy  what  portion  of 
these  funds  has  been  legitimately  expended  by  defendants 
for  authorized  governmental  purposes  or  what  amount  the 
defendants  are  obligated  to  return  to  the  government.  Ref¬ 
erence  has  been  made  to  the  January  1951  accounting  of  the 
Chinese  Air  Force  procurement  program,  which  showed 
that  the  Chinese  Air  Force  Office  in  U.  S.  A.,  as  of  January 
31,  1951,  had  on  hand  a  cash  balance  of  $6,346,060.03.  This 
was  shown  by  the  account  to  be  divided  as  follows.: 


“The  Riggs  National  Bank .  $  1,064.22 

The  National  Bank  of  Washington .  2,289,447.27 

Three-man  Committee  .  4,053,599.20 

Cash .  1,949.34 


Total .  $6,346,060.03” 


The  bank  accounts  of  the  Chinese  Air  Force  Office  in 
U.  S.  A.  with  The  Riggs  National  Bank  and  with  The  Na¬ 
tional  Bank  of  Washington  were,  upon  information  and  be¬ 
lief,  at  the  time  when  this  account  was  submitted,  subject 
to  draft  only  upon  the  signature  of  Mow  or  of  persons  under 
his  control.  The  Chinese  government  has  been  unable  to 
obtain  any  information  as  to  the  status  of  these  accounts 
or  as  to  the  disposition  of  the  funds  formerly  on  deposit 
with  these  banks. 

The  “Three-man  Committee”  mentioned  in  said  state¬ 
ment  consisted  of  Mow,  Brig.  General  Pee  and  K.  H.  Yu. 
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249  As  of  August  1,  1951,  part  of  the  funds  allocated  to 
this  Committee  were,  on  information  and  belief, 


on  deposit  as  follows: 

The  National  Bank  of  Washington .  $1,337,948.02 

(in  name  of  Standard  Parts  Corporation) 

Bank  of  Montclair,  New  Jersey .  675,000.00 

Swiss  Banking  Corporation  (New  York) ....  619,316.50 


None  of  these  funds  could  be  withdrawn  without  the  sig¬ 
nature  of  Mow,  and,  upon  information  and  belief,  all  bank 
statements  relating  to  these  accounts  have  been  sent  to  Mow 
alone  and  are  in  defendants’  possession. 

The  admitted  cash  balance  of  $1,484,058.39  in  the  BAI 
Fund  as  of  December  31, 1950,  was  according  to  defendants’ 
account  as  of  that  date  on  deposit  in  the  following  banking 
institutions : 


National  Savings  and  Trust  Company .  $  193,234.18 

The  National  Bank  of  Washington .  1,290,824.21 

Total .  $1,484,058.29 


None  of  these  funds  could  be  withdrawn  without  the  sig¬ 
nature  of  Mow,  and,  upon  information  and  belief,  all  bank 
statements  relating  to  these  accounts  have  been  sent  to  Mow 
alone  and  are  in  defendants’  possession. 

Concealment  of  Cash  Balances 

The  unexpended  portion  of  said  funds  remaining  in  the 
possession  or  under  the  control  of  either  or  both  of  said 
defendants,  which  upon  information  and  belief  amounts  to 
more  than  $7,000,000,  has  been  and  is  being  secreted,  con¬ 
cealed  and  withheld  from  plaintiff  by  defendants,  and  upon 
information  and  belief,  is  being  used  and  applied  by  de¬ 
fendants  for  the  payment  of  unauthorized  expenses. 
250  To  summarize,  the  defendants  have  failed  to  per¬ 
form  their  legal  duty  and  have  violated  the  trust  re- 
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posed  in  them  by  the  Chinese  government  in  the  following 
respects : 

(a)  By  presenting  to  the  Chinese  government  purported 
accounts,  unsupported  by  vouchers  or  other  proof  of 
the  amounts  disbursed,  and  in  other  respects  incom¬ 
plete  and  inadequate,  covering  $24,859,969.25  of  gov¬ 
ernment  funds  entrusted  to  or  placed  under  the  con¬ 
trol  of  defendants  by  said  government  to  be  expended 
for  specified  authorized  purposes ; 

(b)  By  failing  and  refusing  to  pay  over  in  accordance 
with  the  instructions  of  said  government,  and,  upon 
information  and  belief,  by  secreting  and  concealing 
the  balance  of  said  government  funds  which  have  not 
been  employed  in  accordance  with  said  authorized 
purposes ; 

(c)  Upon  information  and  belief,  by  using  and  applying 
the  balance  of  said  funds  or  a  portion  thereof  for  the 
payment  of  unauthorized  expenses;  and 

(d)  By  failing  and  refusing  to  deliver  to  the  authorized 
representatives  of  the  Chinese  government  all  books, 
papers,  documents,  records  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.  S.  A. 

Need  of  Immediate  Relief 

If  the  defendants  are  permitted,  during  the  period  when 
this  action  is  pending  and  prior  to  the  time  when  the  Chi¬ 
nese  government  is  able  to  establish  its  right  to  the  relief 
prayed  for  in  the  complain  therein,  to  spend,  transfer,  or 
otherwise  dispose  of  the  moneys  which  the  Chinese  gov¬ 
ernment  has  entrusted  to  them,  and  to  possess  and  exercise 
control  over  the  books,  papers,  documents  and  other  records 
relating  to  the  defendants’  use  of  said  funds,  the  granting 
of  proper  relief  in  this  action  may  be  rendered  futile  and 
of  no  avail.  The  immediate  delivery  of  the  moneys 
251  entrusted  to  and  placed  under  the  control  of  defend¬ 
ant  Mow  by  plaintiff  which  are  now  in  defendants’ 
possession  or  subject  to  their  control,  as  well  as  the  records 
of  the  Chinese  Air  Force  Office  in  U.  S.  A.,  are  indispen- 
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sable  to  plaintiff  in  order  that  plaintiff  may  know  the  status 
of  defendants’  procurement  transactions  and  in  order  that 
plaintiff  may  carry  on  its  procurement  program.  'While  in¬ 
formation  as  to  many  details  of  defendants’  operations  and 
activities  is  unavailable  to  the  Chinese  government  at  this 
time,  enough  appears  from  the  foregoing  to  show  that  im¬ 
mediate  and  irreparable  injury  will  be  suffered  unless  a 
temporary  restraining  order  is  issued  by  this  Court  re¬ 
straining  defendant  Mow  and  defendant  Hsiang,  their 
agents,  representatives,  employees  and  any  other  persons 
under  their  control,  pending  the  hearing  and  determination 
of  plaintiff’s  motion  for  a  preliminary  injunction  in  accord¬ 
ance  with  the  prayer  therefor  of  the  complaint  filed  herein, 
(a)  from  spending,  transferring  or  otherwise  disposing  of, 
any  moneys  or  other  properties  (or  the  proceeds  thereof) 
entrusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  and  (b)  from  removing,  destroying,  disposing  of 
or  exercising  any  control  over  any  of  the  books,  papers, 
documents,  records,  and  equipment  of  the  Chinese  Air 
Force  Office  in  U.  S.  A.,  or  any  other  books,  papers,  docu¬ 
ments  and  records  relating  to  the  expenditures,  deposits, 
transfers  or  disposals  of,  or  other  dealings  with,  any 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  the  control  of  said  defendants  or 
either  of  them  by  plaintiff  or  any  branch  or  agency 
252  of  plaintiff,  or  relating  to  the  business  or  operations 
of  the  Chinese  Air  Force  Office  in  U.  S.  A. ;  and  un¬ 
less  the  temporary  restraining  order  is  followed  by  a  pre¬ 
liminary  injunction  restraining  and  enjoining  defendants 
from  such  actions  as  aforesaid  (except  by  delivery  of  said 
moneys,  records,  and  other  properties  to  plaintiff)  and  or¬ 
dering  each  of  said  defendants,  pending  the  hearing  and  de¬ 
termination  of  this  action,  (a)  to  deliver  to  plaintiff  all 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  the  control  of  defendants  or 
either  of  them,  and  (b)  to  deliver  to  plaintiff  all  books, 
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papers,  documents,  records  and  equipment  of  the  Chinese 
Air  Force  Office  in  U.  S.  A.,  and  all  other  books,  papers, 
documents  and  records  relating  to  the  expenditures,  de¬ 
posits,  transfers  or  disposals  of,  or  other  dealings  with,  any 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  Office  in  U.  S.  A.,  and  now  under  the  con¬ 
trol  of  defendants  or  either  of  them,  subject,  however,  to 
the  right  of  reasonable  inspection  thereof  by  said  defend¬ 
ants  for  the  sole  purpose  of  preparing  the  accounting  herein 
prayed  for,  for  all  of  which  no  previous  application  has 
been  made. 

Liang-Chien  Cha 

Sworn  to  before  me  this  14th  day 
of  November,  1951. 

(seal)  Jean  C.  Lindeman 

Notary  Public 

My  Commission  Expires  Oct.  31,  1955 

253  Exhibit  A 

TRANSLATION 

Mailgram  No.  (40)  507 
Sent  by  Airmail  Express 

May  1,  1951 

To  :  Chinese  Air  Force  Office  in  U.  S.  A. 

From  :  Gen.  C.  J.  Chow,  Commander-in-Chief  of  CAF 
Headquarters 
Subject:  Confidential. 

I.  The  Headquarters  has  received  the  following  Mail- 
gram  No.  (40)  LT-10S7  dated  April  27,  1951  from  the  Min¬ 
istry  of  National  Defense: 

“1.  Regarding  the  unification  of  procurement  in  IT.  S.  A. 
by  the  Ministry  of  National  Defense,  the  following 


22 


measures  have  been  approved  by  the  President  as 
notified  in  a  mailgram  by  Dr.  Wang  Shih-Chieh,  Sec¬ 
retary  General  to  the  President: 

(1)  Effective  May  1,  1951,  the  Chinese  Defense  Ministry 
Procurement  Commission  shall  be  established  in  the 
United  States.  All  existing  military  procurement 
agencies  (including  the  Chinese  Air  Force  Office  in 
U.  S.  A.)  shall  wind  up  their  work  and  their  func¬ 
tions  shall  be  taken  over  by  the  said  Commission  at 
the  end  of  April  1951. 

(2)  Membership  of  the  said  Commission  shall  consist  of 
one  representative  each  of  the  Army,  the  Navy  and 
the  Air  Force,  and  a  Secretary.  Brig.  General  T.  K. 
Pee  shall  be  chairman  of  the  Commission  and  mem¬ 
ber  representing  the  Army,  Commander  Szu-Yen 
Huang,  member  representing  the  Navy  and  Major 
Kung  Chuan  Shah,  member  representing  the  Air 
Force;  K.  H.  Yu  shall  be  Secretary. 

(3)  All  funds  taken  over  by  the  Commission  shall  be  en¬ 
trusted  to  the  joint  custody  of  Lt.  Gen.  P.  T.  Mow, 
Brig.  Gen.  T.  K.  Pee  and  Mr.  K.  H.  Yu.  Any  pay¬ 
ment  out  of  the  said  funds  shall  be  signed  jointly  by 
any  two  of  the  custodians. 

2.  Brig  Gen.  T.  K.  Pee  has  been  instructed  to  organize 
the  said  Commission  in  the  U.  S.  A.  to  be  known  as 
‘The  Chinese  Defense  Ministry  Procurement  Com¬ 
mission  in  the  U.  S.  A.’  and  to  take  over  the  func¬ 
tions  of  all  the  existing  military  procurement 
agencies  in  the  U.  S.  A.  It  is  requested  that  CAF 
Hqs.  order  its  existing  procurement  agency  or  any 
representative  capacity  of  the  same  nature  abolished 
by  the  end  of  April,  and  integrated  into  the  new  or¬ 
ganization,  and  to  hand  over  all  of  their  funds  and 
records  to  the  said  Commission.  Personnel  con¬ 
nected  with  the  offices  who  have  not  been  assigned  to 
the  Commission  shall  remain  in  U.  S.  A.  waiting 
for  further  instructions. 

254  3.  CAF  Hqs.  is  hereby  requested  to  take  imme¬ 

diate  action  and  report  back  to  the  Ministry. 
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4.  Copies  of  this  document  are  sent  to  G-l,  G-2,  G-3, 
G-4  and  the  Budget  Bureau.” 


II.  Please  act  according  to  the  above  instructions  and 
report. 


/s/  C.  J.  Chow 

Commander  in  Chief 
of  CAF  Headquaretrs 


255  Exhibit  B 

TRANSLATION 


Cable,  August  21, 1951 

From:  George  Yeh,  Minister  of  Foreign  Affairs 
To  :  Ambassador  Koo 


The  President  has  just  issued  an  order  suspending  all 
the  duties  of  Lt.-Gen.  P.  T.  Mow  and  ordering  him  to  return 
immediately  to  await  investigations  of  charges  against  him. 
The  presidential  order  reads  as  follows : 

“Dereliction  of  duties  and  disobedience  of  orders  on 
the  part  of  Lt.-Gen.  P.  T.  Mow  necessitates  the  sus¬ 
pension  of  his  duties  as  Deputy  Commanding  General 
of  the  Chinese  Air  Force  and  concurrently  as  Delegate 
to  the  Military  Staff  Committee  of  the  United  Nations. 
General  Mow  is  hereby  ordered  to  return  immediately 
to  China  pending  investigation  of  charges  against 
him.” 


The  President  has  also  instructed  that  the  above  order 
be  cabled  to  Ambassador  Koo  for  delivery  to  General  Mow 
in  person  and  that  Ambassador  Koo  should  report  by  cable 
after  the  delivery  of  same. 

Please  act  accordingly. 
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Exhibit  C 

TRANSLATION 


Cable,  August  21,  1951 

From:  George  Yeh,  Minister  of  Foreign  Affairs 
To  :  Ambassador  Koo  and  Vice-Chairman  of  CUSA 
(Committee  on  U.  S.  Aid)  Yu  Ta-Wei 

The  Premier  issued  the  following  order: 

“Lt.-Gen.  P.  T.  Mow  has  been  suspended  of  his  duties 
and  ordered  to  return  to  China  immediately.  He  is 
hereby  ordered  to  turn  over  immediately  all  the  Gov¬ 
ernment  funds,  account  books  and  files  under  his  con¬ 
trol  to  Ambassador  Koo  and  Vice-Chairman  Yu.  He  is 
hereby  ordered  to  turn  over  also  the  unfinished  pro¬ 
curement  transactions  to  Brigadier  General  Peter  T.  K. 
Pee,  Chairman  of  the  Chinese  Defense  Military  Pro¬ 
curement  Commission  in  the  U.  S.  A.” 

You  are  instructed  to  deliver  a  copy  of  this  order  to  Gen¬ 
eral  Mow.  Please  act  accordingly  and  reply. 

257  Exhibit  D 

TRANSLATION 

Letter  dated  August  25,  1951,  Ref.  No.  # 40-0801 
From :  The  Chinese  Embassy 

To  :  Lt.-Gen.  P.  T.  Mow,  Chinese  Air  Force  Office  in 
U.  S.  A.,  Deputy  Commanding  General 

On  August  21,  1951,  we  received  the  cable  of  the  same 
date  from  Minister  Yeh  of  the  Ministry  of  Foreign  Affairs 
which  reads  as  follows : 

“The  Premier  issued  the  following  order:  ‘Lt.-Gen. 

P.  T.  Mow  has  been  suspended  of  his  duties  and  ordered 

to  return  to  China  immediately.  He  is  hereby  ordered 

«  * 

to  turn  over  immediately  all  the  Government  funds,  ac- 
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count  books  and  files  under  his  control  to  Ambassador 
Koo  and  Vice-Chairman  Yu.  He  is  hereby  ordered  to 
turn  over  also  the  unfinished  procurement  transactions 
to  Brigadier  General  Peter  T.  K.  Pee,  Chairman  of  the 
Chinese  Defense  Ministry  Procurement  Commission  in 
the  U.  S.  AP 

“You  are  instructed  to  deliver  a  copy  of  this  order 
to  General  Mow.  Please  act  accordingly  and  reply.” 

We  have  delivered  to  you  a  copy  of  the  above-mentioned 
cable. 

It  is  hereby  requested  that  you  will  inform  us  of  the  date 
and  hour  when  you  will  turn  over  the  Government  funds 
and  account  books  under  your  control,  so  that  the  matter 
can  be  accomplished. 

Chinese  Embassy 

*#****••*• 

258  Filed  Nov  14  1951 

Motion  for  Preliminary  Injuction. 

Plaintiff,  Republic  of  China,  moves  the  Court  for  a  pre¬ 
liminary  injunction : 

(1)  Restraining  and  enjoining  defendant  Pang-Tsu  Mow 
and  defendant  Ve-Shuen  Hsuiang,  their  agents,  represen¬ 
tatives,  employees  and  any  other  persons  under  their  con¬ 
trol,  pending  the  hearing  and  determination  of  this  action 
in  accordance  with  the  prayer  therefor  of  the  complaint 
filed  herein,  (a)  from  spending,  transferring  or  otherwise 
disposing  of  any  moneys  or  other  properties  (or  the  pro¬ 
ceeds  thereof)  entrusted  to  or  placed  under  the  control  of 
said  defendants  or  either  of  them  by  plaintiff  or  any  branch 
or  agency  of  plaintiff,  and  (b)  from  removing,  destroying, 
disposing  of  or  exercising  any  control  over  any  of  the 
books,  papers,  documents,  records  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.S.A.,  or  any  other  books, 
papers,  documents  and  records  relating  to  the  expendi¬ 
tures,  deposits,  transfers  or  disposals  of,  or  other  dealings 
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with,  any  moneys  or  other  properties  (or  the  pro- 

259  ceeds  thereof)  entrusted  to  or  placed  under  the  con¬ 
trol  of  said  defendants  or  either  of  them  by  plaintiff 

or  any  branch  or  agency  of  plaintiff,  or  relating  to  the 
business  or  operations  of  the  Chinese  Air  Force  Office  in 
U.S.A.,  except  by  delivery  of  said  moneys,  records  and 
other  properties  to  plaintiff ;  and 

(2)  Ordering  each  of  said  defendants,  pending  the  hear¬ 
ing  and  determination  of  this  action,  (a)  to  deliver  to 
plaintiff  all  moneys  or  other  properties  (or  the  proceeds 
thereof)  entrusted  to  or  placed  under  the  control  of  said 
defendants  or  either  of  them  by  plaintiff  or  any  branch  or 
agency  of  plaintiff,  and  now  under  the  control  of  said  de¬ 
fendants  or  either  of  them,  and  (b)  to  deliver  to  plaintiff 
all  books,  papers,  documents,  records  and  equipment  of 
the  Chinese  Air  Force  Office  in  U.S.A.,  and  all  other  books, 
papers,  documents  and  records  relating  to  the  expendi¬ 
tures,  deposits,  transfers  or  disposals  of,  or  other  dealings 
with,  any  moneys  or  other  properties  (or  the  proceeds 
thereof)  entrusted  to  or  placed  under  the  control  of  said 
defendants  or  either  of  them  by  plaintiff  or  any  branch  or 
agency  of  plaintiff,  or  relating  to  the  business  or  opera¬ 
tions  of  the  Chinese  Air  Force  Office  in  U.S.A.,  and  now 
under  the  control  of  defendants  or  either  of  them,  subject, 
however,  to  the  right  of  reasonable  inspection  thereof  by 
said  defendants  for  the  sole  purpose  of  preparing  the  ac¬ 
counting  herein  prayed  for. 

For  grounds  therefor,  plaintiff  shows: 

1.  Unless  enjoined  and  restrained  by  this  Court,  defend¬ 
ants  may  perform  the  acts  referred  to  before  this 

260  cause  can  be  brought  on  for  a  final  hearing  and  de¬ 
termination,  and  plaintiff  will  be  irreparably  dam¬ 
aged  by  such  acts  of  defendants,  as  more  particularly  ap¬ 
pears  in  the  verified  complaint  and  the  affidavit  of  Liang- 
Chien  Cha  filed  with  the  Court  concurrently  herewith. 
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2.  The  moneys  and  other  physical  properties  prayed  to 
be  delivered  to  plaintiff  are  indispensable  to  plaintiff  in 
order  that  plaintiff  may  know  the  status  of  defendants’ 
procurement  transactions  and  in  order  that  plaintiff  may 
carry  on  its  procurement  program. 

3.  The  issuance  of  a  preliminary  injunction  herein  will 
not  cause  undue  inconvenience  or  loss  to  defendants  but  will 
prevent  irreparable  damage  to  plaintiff. 

Dated :  November  14th,  1951. 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

William  E.  Leahy 
Attorney  for  Plaintiff 
Office  and  Post  Office  Address : 
821  15th  Street,  N.  W. 
Washington,  D.  C. 

Robert  P.  Patterson 
Robert  P.  Patterson 
New  York  City 
Of  Counsel 

NOTICE  OF  MOTION 

To  Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  defendants  here¬ 
in,  and  to 

Please  Take  Notice  that  on  the  verified  complaint,  filed 
herein,  and  the  affidavit  of  Liang-Chien  Cha,  copies 
261  of  which  are  served  upon  you  with  this  notice,  the 
undersigned  will  bring  the  above  motion  for  a  pre¬ 
liminary  injunction  for  hearing  before  the  Honorable 
James  R.  Kirkland,  District  Judge,  on  the  20  day  of  No- 
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vember,  1951,  at  10  o'clock  in  the  forenoon,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated  this  14th  day  of  November,  1951. 

'William  E.  Leahy 
Wm.  J.  Hughes,  Jr, 

William  E.  Leahy 
Attorney  for  Plaintiff 
Office  and  Post  Office  Address : 
821  15th  Street,  X.  W. 
Washington,  D.  C. 

Robert  P.  Patterson 
Robert  P.  Patterson 
New  York  City 
Of  Counsel 

269  Filed  Nov  14  1951 

Temporary  Restraining  Order  and  Order  Setting  Motion  for 
Preliminary  Injunction  for  Hearing. 

Whereas,  in  this  cause  it  has  been  made  to  appear  by 
the  verified  complaint  of  plaintiff,  Republic  of  China,  filed 
herein,  and  the  affidavit  of  Liang-Chien  Cha,  that  defend¬ 
ant  Mow  was  formerly  the  director  of  the  Chinese  Air 
Force  Office  in  U.S.A. ;  that  defendant  Hsiang  was  for- 
merlv  the  executive  officer  of  said  Office;  that  by  virtue  of 
the  position  defendant  Hsiang  held,  the  authority  and  con¬ 
trol  over  the  affairs  of  the  Chinese  Air  Force  Office  in 
U.S.A.  which  he  exercised,  and  the  duties  which  he  per¬ 
formed,  defendant  Hsiang  shared  with  defendant  Mow  the 
control  over  a  large  part  of  the  funds  which  are  herein¬ 
after  stated  to  have  been  entrusted  to  or  placed  under  the 
control  of  defendant  Mow,  and  accordingly  said  funds  were 
in  effect  entrusted  to  or  placed  under  the  control  of  both 
of  said  defendants;  that  plaintiff  entrusted  to  or  placed 
under  the  control  of  defendant  Mow  large  sums  of  money 
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which  defendants  were  authorized  to  expend  for  specific 
purposes,  including  the  purchase  of  equipment  and  sup¬ 
plies  for  the  Chinese  Air  Force  and  the  purchase  of  ma¬ 
terials  for  the  aeronautical  industry  of  the  Republic 
270  of  China;  that  defendants  owed  a  duty  to  adequately 
account  to  plaintiff  for  the  expenditure  of  said  funds 
and  to  turn  over  to  plaintiff  upon  demand  the  unexpended 
portion  of  said  funds  as  well  as  all  books,  papers,  docu¬ 
ments  and  records  of  the  Chinese  Air  Force  Office  in 
U.S.A.;  that  in  the  latter  part  of  April,  1951,  the  Chinese 
government  duly  ordered  that,  effective  May  1,  1951,  exist¬ 
ing  Chinese  military  purchasing  organizations  in  the  United 
States,  including  the  Chinese  Air  Force  Office  in  U.S.A., 
should  be  abolished  and  that  their  functions  should  be 
taken  over  by  a  single  consolidated  agency  and  that  all 
funds  and  relevant  records  of  the  Chinese  Air  Force  Office 
in  U.S.A.  should  be  handed  over  to  a  newly  created  Pro¬ 
curement  Commission;  that  said  defendants  failed  and  re¬ 
fused  to  turn  over  to  the  Procurement  Commission  any  of 
the  funds  and  relevant  records  of  the  Chinese  Air  Force 
Office  in  U.S.A. ;  that  on  or  about  August  21,  1951,  the 
Chinese  government  ordered  defendant  Mow  to  turn  over 
all  government  funds  and  relevant  records  to  the  Chinese 
Ambassador,  His  Excellency  V.  K.  Wellington  Koo,  and 
another  official  of  the  Chinese  government,  Ta-Wei  Yu; 
that  defendants  failed  and  refused  to  turn  over  any  part 
of  the  funds  and  records  and  have  persisted  in  such  re¬ 
fusal  ;  that  defendants  have  not  properly  accounted  for  the 
use  of  the  funds  entrusted  to  or  placed  under  the  control 
of  defendant  Mow,  but  on  the  contrary,  they  have  con¬ 
tinued  to  exercise  control  over  said  funds,  and  both  de¬ 
fendants  are  concealing  said  funds  from  the  Republic  of 
China  and  are  using  and  applying  said  funds  for  the  pay¬ 
ment  of  unauthorized  expenses;  that  continuation  of  such 
acts  would  obstruct  the  granting  of  the  relief  praved  for 
in  plaintiff’s  complaint  filed  herein,  namely,  a  decree  com¬ 
pelling  defendants  (a)  to  render  an  accounting  of  all 
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271  moneys  or  other  properties  (or  the  proceeds  there¬ 
of)  entrusted  to  or  placed  under  the  control  of  de¬ 
fendants  or  either  of  them  by  plaintiff  or  any  branch  or 
agency  of  plaintiff,  (b)  to  surrender  and  pay  over  to  plain¬ 
tiff  all  of  said  moneys  and  properties  (or  the  proceeds 
thereof)  not  properly  expended  or  used  for  purposes  au¬ 
thorized  by  plaintiff,  and  (c)  to  deliver  to  plaintiff  all 
books,  papers,  documents,  records  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.S.A.,  and  all  other  books, 
papers,  documents  and  records  relating  to  the  expendi¬ 
tures,  deposits,  transfers  or  disposals  of,  or  other  dealings 
with,  any  moneys  or  other  properties  (or  the  proceeds 
thereof),  entrusted  to  or  placed  under  the  control  of  said 
defendants  or  either  of  them  by  plaintiff  or  any  branch  or 
agency  of  plaintiff,  or  relating  to  the  business  or  opera¬ 
tions  of  the  Chinese  Air  Force  Office  in  U.S.A. ;  and  fur¬ 
ther  that  continuation  of  such  acts  would  cause  immediate 
and  irreparable  damage  to  plaintiff;  and  it  appearing  fur¬ 
ther  that  notice  to  the  defendants  prior  to  issuance  of  this 
restraining  order  would  result  in  further  efforts  by  the 
defendants  to  conceal  said  funds  and  to  use  and  apply  them 
for  the  payment  of  unauthorized  salaries  and  expenses  and 
would  cause  immediate  and  irreparable  damage  to  plaintiff, 

Now,  Therefore,  upon  motion  of  plaintiff,  it  is 

Ordered  and  Adjudged,  that  defendant  Mow  and  defend¬ 
ant  Hsiang,  their  agents,  representatives,  employees  and 
any  other  persons  under  their  control,  be  and  they  hereby 
are  temporarily  restrained  (a)  from  spending,  transfer¬ 
ring  or  otherwise  disposing  of  any  moneys  or  other  prop¬ 
erties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  said  defendants  or  cither  of  them  by 
plaintiff  or  any  branch  or  agency  of  plaintiff,  and 

272  (b)  from  removing  destroying,  disposing  of  or  exer¬ 
cising  any  control  over  any  of  the  books,  papers, 

documents,  records  and  equipment  of  the  Chinese  Air  Force 
Office  in  U.S.A.,  or  any  other  books,  papers,  documents  and 
records  relating  to  the  expenditures,  deposits,  transfers  or 
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disposals  of,  or  other  dealings  with,  any  moneys  or  other 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  said  defendants  or  either  of  them  by 
plaintiff  or  any  branch  or  agency  of  plaintiff,  or  relating  to 
the  business  or  operations  of  the  Chinese  Air  Force  Office 
in  U.S.A. 

This  restraining  order  will  remain  in  force  only  until 
the  hearing  and  determination  of  the  application  for  a  pre¬ 
liminary  injunction  herein,  and  shall  expire  within  ten  days 
after  entry,  unless  within  said  time  it  is  extended  for  a 
longer  period  for  a  good  cause  shown  or  unless  defendants 
herein  consent  that  it  may  be  extended  for  a  longer  period. 
The  matter  of  the  issuance  of  a  preliminary  injunction  is 
hereby  set  down  for  hearing  before  the  Motions  Judge  of 
this  Court  on  the  20th  day  of  November,  1951,  at  10:00 
o'clock  in  the  forenoon,  of  said  day.  Defendants  shall  file 
their  counter-affidavits,  if  anv,  on  or  before  the  19tli  dav 
of  November,  1951. 

This  order  issued  at  3:00  o’clock  in  the  past  noon  this 
Nth  day  of  November,  1951,  shall  take  effect  as  to  each 
defendant  upon  service  on  such  defendant  of  a  copy  hereof, 
a  copy  of  the  complaint,  a  copy  of  the  motion  for  prelimi¬ 
nary  injunction  and  a  copy  of  the  affidavit  of  Liang-Chien 
Cha,  provided  bond  in  the  amount  of  $100.00  cash  or  $500.00 
bond  be  deposited  with  the  Clerk  of  the  Court. 

James  R.  Kirklaxd 
Judge 

**#♦*#*#  ** 

275  Filed  Nov  20  1951 

Order  Continuing  Temporary  Restraining  Order  and  Re¬ 
setting  Date  for  Hearing  Motion  for  Preliminary  In¬ 
junction 

Upon  motion  of  the  plaintiff  in  the  above-entitled  cause 
made  herein  in  open  court,  and  it  appearing  therefrom 
that  service  has  not  been  had  upon  the  defendants  herein, 
and  therefore  that  the  purpose  of  the  order  heretofore 
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made  in  this  cause  fixing  the  20th  day  of  November,  1951, 
at  ten  o’clock  in  the  forennoon,  for  the  hearing  of  the 
motion  for  preliminary  injunction,  as  herein  set  forth,  has 
become  abortive,  it  is  by  the  Court  this  20th  day  of  Novem¬ 
ber,  1951, 

Ordered,  that  the  temporary  restraining  order  hereto¬ 
fore  issued  herein  is  hereby  extended  for  a  period  of  ten 
days  from  this  date,  that  is  to  say,  until  the  30th  day  of 
November,  1951,  and  the  motion  for  a  preliminary  injunc¬ 
tion  is  likewise  set  for  hearing  at  ten  o’clock  in  the  fore¬ 
noon  of  that  day. 

276  It  is  Further  Ordered,  that  defendants  shall  file 
their  counter-affidavits,  if  any,  on  or  before  the 

27th  day  of  November,  1951. 

This  order  is  issued  at  10:15  o’clock  in  the  forenoon  of 
the  20th  day  of  November,  1951,  and  shall  take  effect  as  to 
each  defendant  upon  service  on  such  defendant  of  a  copy 
hereof,  a  copy  of  the  original  temporary  restraining  order 
and  order  setting  motion  for  preliminary  injunction  for 
hearing,  a  copy  of  the  complaint,  a  copy  of  the  motion  for 
preliminary  injunction,  and  a  copy  of  the  affidavit  of 
Liang-Chien  Cha. 

It  is  Further  Ordered,  that  the  bond  already  deposited 
and  approved  by  this  Court  in  the  sum  of  $500.00  shall  be 
continued  in  full  force  and  effect. 

James  R.  Kirkland, 
Judge. 

277  Filed  Nov  24  1951 

Motion  to  Dismiss  for  Lack  of  Jurisdiction,  Improper 
Venue,  Insufficiency  of  Process  and/or  Insufficiency  of 
Service  of  Process,  and  Motion  to  Vacate  Temporary 
Restraining  Order 

Defendants  appear  specially  by  their  attorneys  under¬ 
signed,  solely  for  the  purpose  of  moving  this  Court  as 
follows : 
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1.  To  dismiss  the  action  for  the  reason  that  this  Court 
has  no  jurisdiction  over  the  subject  matter  of  the  complaint 
and  the  persons  of  the  defendants  under  the  cited  pro¬ 
visions  of  Title  11  of  the  D.  C.  Code  (1940),  and  more  par¬ 
ticularly  under  Sections  301,  305,  306  and  325  thereof, 
because : 

(a)  The  matter  on  its  face  involves  a  determination  as 
between  two  contending  regimes  for  the  control  of  govern¬ 
mental  functions  of  the  Republic  of  China,  a  sovereign 
foreign  power  within  the  meaning  of  the  Constitution  of 
the  United  States  and  the  Articles  creating  the  United 
Nations,  as  approved  by  the  Senate  of  the  United  States 
and  effective  by  formal  ratification  on  October  24,  1945. 
The  essence  of  the  relief  sought  by  the  complaint  is  a 
determination  by  the  United  States  District  Court 
27S  for  the  District  of  Columbia  under  the  Code  of  Laws 
for  the  District  of  Columbia  which  could  only  be 
made  in  accordance  with  the  Charter  of  the  United  Nations, 
the  Constitution  of  the  Republic  of  China  and  the  internal 
laws  and  administrative  orders  of  that  Government.  The 
complaint  relates  to  the  period  beginning  on  or  about 
September  15,  1944  and  ending  April  30,  1951  (Para¬ 
graph  6)  during  which  period  it  is  conceded  by  the  com¬ 
plaint  that  Lieutenant-General  Pang-Tsu  Mow  was 
Director  of  the  Chinese  Air  Force  Office  in  the  United 
States  of  America  and  during  the  latter  part  of  which  he 
served  concurrently  as  Chinese  delegate  to  the  Military 
Staff  Committee  of  the  United  Nations.  There  is  no 
allegation  that  any  funds  were  entrusted  to  the  said 
defendant  Mow  subsequent  to  April  30,  1951,  yet  the  com¬ 
plaint  seeks  that  this  Court  cause  the  seizure  and  deliver  to 
its  order  all  of  the  books,  papers,  documents,  records  and 
equipment  of  the  Chinese  Air  Force  Office  in  the  U.S.A.  and 
require  the  defendants  and  particularly  Lieutenant-General 
Mow,  to  render  an  accounting  with  respect  to  the  detailed 
performance  of  his  functions  as  a  lawful  and  properly 
appointed  officer  of  the  Chinese  Air  Force  and  representa- 
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tive  of  the  Republic  of  China,  including  accounting  for  the 
propriety,  legality  and  exercise  of  judgment  in  the  per¬ 
formance  of  his  functions  as  a  diplomatic  and  administra¬ 
tive  official  of  the  Republic  of  China. 

(b)  The  alleged  complainant,  the  Republic  of  China,  is 
a  government  in  exile,  resident  in  Formosa  and  outside  of 
the  territory  of  China.  The  lawful  President  of  the  Re¬ 
public  of  China  now  acting  in  accordance  with  the  Consti¬ 
tution  of  that  country,  is  the  Honorable  Li  Tsung-Jen, 
presently  temporarily  residing  in  the  State  of  New  York 
in  the  United  States  of  America  as  more  fully  set  forth  in 
the  acompanying  documents  and  affidavits  recognizing  him 
in  that  capacity  by  the  properly  constituted  and  lawful 
authorities  of  the  Government  of  the  United  States;  that 

the  aforesaid  President,  Li  Tsung-Jen,  fully  recog- 
279  nizes  defendant  Lieutenant-General  Pang-Tsu  Mow 

and  his  subordinate  officers  of  the  Chinese  Air  Force 
in  the  Chinese  Air  Force  Office  in  the  United  States,  in¬ 
cluding  Colonel  Ve-Shuen  Hsiang,  as  the  present  lawful 
representatives  of  the  Republic  of  China,  and  that  he  has 
never  authorized  nor  delegated  authority  to  authorize  the 
filing  of  the  present  action  and  particularly  that  the  Gov¬ 
ernment  of  the  Republic  of  China  has  not  authorized  Wil¬ 
liam  E.  Leahy  to  act  on  its  behalf  or  to  commence  the  pres¬ 
ent  action.  Neither  the  complaint  herein  nor  the  support¬ 
ing  affidavit  of  one  Liang-Chien  Cha  alleges  or  proves  any 
lawful  action  of  the  Republic  of  China  to  submit  the  said 
Republic  to  the  jurisdiction  of  this  Court,  to  commence  the 
present  action,  to  require  the  surrender  of  the  books,  rec¬ 
ords,  and  properties  of  the  Republic  of  China  in  possession 
of  the  defendants  or  of  the  Chinese  Air  Force  Office  in 
U.S.A.,  to  interfere  with  the  procurement  of  supplies  and 
the  performance  of  other  duties  for  the  Republic  of  China 
or  to  pay  over  to  unauthorized  persons  any  funds  in  the 
control  of  the  defendant  Mow. 

(c)  The  complaint  alleges  (Paragraph  9)  that  on  or 
about  May  1,  1951,  defendant  Mow  was  duly  notified  by 
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plaintiff  that  the  Chinese  Air  Force  in  the  U.S.A.  was 
abolished  effective  April  30,  1951  and  that  on  or  about 
August  21,  1951,  the  plaintiff  ordered  and  directed  defend¬ 
ant  Mow  to  turn  over  all  Government  funds  under  his  con¬ 
trol  and  all  relevant  records  to  the  Chinese  Ambassador  to 
the  United  States  and  to  ‘‘another  official  of  the  plaintiff.” 
The  authority  for  the  aforesaid  actions  is  at  no  point  al¬ 
leged  in  the  complaint.  However,  in  the  supporting  affi¬ 
davit  of  Liang  Chien-Cha,  it  is  alleged  (Page  3)  that  the 
abolition  of  said  office  was  ‘‘bv  a  decree  of  the  Chinese 
Government  on  April  30,  1951.”  The  said  affidavit  fur¬ 
ther  asserts  (Page  8,  Paragraph  1)  that  the  authority  for 
the  said  action  arises  in  an  order  issued  “by  the 
280  President,”  and  the  said  reference  is  the  only  ref¬ 
erence  to  any  alleged  action  by  the  Chinese  Govern¬ 
ment  purporting  to  suspend  or  terminate  the  duties  of 
Lieutenant-General  Pang-Tsu  Mow  as  Deputy  Command¬ 
ing  General  of  the  Chinese  Air  Force  and  concurrently  as 
delegate  to  the  Military  Staff  Committee  of  the  United  Na¬ 
tions  (Exhibit  B). 

The  person  to  whom  reference  is  made  as  the  President 
of  the  Chinese  Republic  is  one  Chiang  Kai-shek,  otherwise 
known  as  Chun-Chen.  Chiang  Kai-shek  was  duly  elected 
President  of  the  Republic  of  China  in  1948  by  The  National 
Assembly  in  accordance  with  the  provisions  of  Paragraph 
1  of  Article  27  of  the  Constitution  of  the  Republic  of  China 
adopted  December  25,  1946.  As  established  by  the  sup¬ 
porting  affidavit  of  Dr.  Kan  Chieh-Hou  and  attached  docu¬ 
ments  appended  hereto  and  made  a  part  hereof,  the  said 
Chiang  Kai-shek  resigned  and  retired  as  President  of  the 
Republic  of  China  on  January  21,  1949  and  thereafter  had 
no  status  except  as  a  private  citizen.  The  duly  elected 
Vice  President,  Li  Tsung-Jen,  thereupon  took  the  oath  of 
office  and  assumed  the  duties  of  constitutional  President 
of  the  Republic  of  China  and  was  recognized  as  de  facto 
and  de  jure  President  by  the  United  States  of  America,  the 
United  Nations,  the  Government  of  the  Republic  of  China 
and  by  Chiang  Kai-shek,  and  remains  and  is  the  present 
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lawful  President  of  China;  that  in  accordance  with  the 
provisions  of  the  Constitution  of  China,  Chiang  Kai-shek 
could  not  lawfully  assume  or  execute  any  duties  as  Presi¬ 
dent  of  China  until  after  election  by  The  National  Assem¬ 
bly  following  the  expiration  of  the  six-year  term  of  office 
to  which  he  and  the  Vice  President  were  originally  elected 
(Article  47) ;  that  in  his  continuation  in  the  said  office,  the 
Honorable  Li  Tsung-Jen  has  been  recognized  by  the  De¬ 
partment  of  State  and  the  President  of  the  United  States 
as  the  acting  President  of  China  (U.  S.  Relations  with 
China,  'White  Paper,  Page  409)  and  that  any  action 
281  undertaken  by  order  of  Chiang  Kai-shek  or  by  any 
person  purporting  to  act  at  his  direction  and  by  his 
authority,  is  null  and  void. 

(d)  The  Constitution  of  the  Republic  of  China  provides 
in  Article  141  that  the  foreign  policy  of  the  Republic  of 
China  shall  respect  treaties  and  the  United  Nations  Char¬ 
ter  in  order  to  protect  the  rights  and  interests  of  overseas 
Chinese  nationals.  The  Government  of  the  United  States 
in  accordance  with  its  Constitution  has  approved  the  United 
Nations  Charter.  Conflicts  between  regimes  seeking  recog¬ 
nition  in  foreign  relations  and  before  the  United  Nations 
as  representing  any  member  nation,  are  determined  under 
the  authority  of  The  General  Assembly  of  the  United  Na¬ 
tions  which  has  sole  jurisdiction.  The  Constitution  of  the 
United  States  by  the  provisions  of  Article  6,  Clause  2,  and 
decisions  thereunder,  recognizes  the  paramount  authority 
of  approved  treaties,  including  the  treaty  approving  the 
Charter  of  the  United  Nations. 

For  the  above  reasons,  the  United  States  District  Court 
for  the  District  of  Columbia  is  without  jurisdiction  of  the 
subject  matter  and  persons  of  this  complaint. 

2.  The  defendants,  appearing  by  counsel  specially,  move 
the  Court  to  dismiss  the  complaint  and  quash  the  tempo¬ 
rary  restraining  order  issued  hereunder  for  want  of  juris¬ 
diction  over  the  persons  of  the  plaintiff  and  of  the  defend¬ 
ants.  The  purported  plaintiff,  The  Republic  of  China,  is 
a  de  jure  but  not  a  de  facto  Government  of  territorial 
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China.  Its  right  to  sue  in  the  Courts  of  the  United  States 
is  disputed.  Foreign  governments  are  not  “persons”  with¬ 
in  the  meaning  of  the  Constitution  of  the  United  States 
and  are  permitted  access  to  our  Courts  only  by  comity. 
The  de  jure  Government  of  the  Republic  of  China  is  unable 
to  extend  to  the  Government  of  the  United  States  or  to  the 
nationals  of  the  United  States,  access  to  any  of  the  Courts 
of  China,  and  lienee  is  not  entitled  to  access  to  the 
2S2  United  States  District  Court  for  the  District  of  Co¬ 
lumbia  or  any  other  Federal  Court  of  the  United 
States  for  purposes  of  this  action. 

The  defendant  Mow  is  duly  accredited  and  recognized 
by  the  lawful  President  of  China  as  Deputy  Commanding 
General  of  the  Chinese  Air  Force,  Chief  of  Chinese  Air 
Force  Office,  U.S.A.,  and  the  delegate  to  the  Military  Staff 
Committee  of  the  United  Nations,  and  no  lawful  action  has 
been  taken  to  terminate  his  responsibilities  and  privileges 
in  that  position.  As  such  he  is  not  subject  to  suit  in  the 
Courts  of  the  United  States  for  alleged  dereliction  of  du¬ 
ties  or  disobedience  of  orders. 

The  defendant  Hsiang  is  a  lawfully  appointed  Colonel  in 
the  Chinese  Air  Force,  subject  and  subordinate  to  defend¬ 
ant  Mow,  and  as  Executive  Officer  of  the  Chinese  Air  Force 
Office,  USA,  he  has  been  continued  in  such  office  by  his 
superior,  Lieutenant-General  Mow,  and  has  not  been  re¬ 
moved  from  the  duties  or  responsibilities  of  his  office  by 
competent  authority.  This  Court  has  no  authority  or  jur¬ 
isdiction  to  police  the  said  defendant  Hsiang  in  the  per¬ 
formance  of  these  official  duties.  There  is  no  evidence  in 
the  supporting  exhibits  that  Hsiang  has  been  suspended 
or  removed  from  office. 

3.  The  process  issued  against  the  defendants  in  the  pres¬ 
ent  proceeding  is  insufficient.  No  personal  service  of  the 
complaint,  motion  for  temporary  restraining  order  or  mo¬ 
tion  for  leave  to  take  depositions  has  been  made.  By  its 
terms,  the  temporary  restraining  order  provided  that  it 
shall  take  effect  as  to  each  defendant  only  upon  service  on 
such  defendant  of  a  copy  thereof,  a  copy  of  the  complaint, 
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a  copy  of  tlie  motion  for  preliminary  injunction  and  a  copy 
of  the  affidavit  of  Liang  Chien-Cha,  and  no  such  service 
has  been  effected.  Xo  summons  and  complaint  was  made 
in  conformity  with  Rule  4(d)(1)  by  service  of  a  properly 
executed  copy  of  the  complaint.  Service  was  attempted  at 
the  premises  where  Mow  has  temporarily  sojourned 
283  as  an  alien  visitor  and  military  and  diplomatic  offi¬ 
cer  on  foreign  station  by  attempting  delivery  upon 
a  Chinese  alien  servant  who  was  not  familiar  with  the 
English  language  and  was  whollv  without  authority  to  re- 
ceive  any  communication,  and  the  said  servant  rejected 
and  refused  to  accept  the  purported  service. 

The  requirements  of  service  with  respect  to  the  restrain¬ 
ing  order  and/or  preliminary  injunction  under  Rule  65(d) 
of  the  Rules  of  Civil  Procedure,  have  not  been  complied 
with  in  that  no  service  of  the  said  restraining  order  or 
notice  of  hearing  on  temporary  injunction  has  been  had 
upon  either  defendant,  and  the  said  defendants  are  without 
actual  notice  of  the  provisions  of  the  said  restraining  or¬ 
der.  The  restraining  order  was  presented  to  the  Court 
ex  parte ,  although  notice  of  the  appointment  of  counsel  for 
the  defendants  had  been  given  in  writing  to  the  Ambassa¬ 
dor  of  the  Republic  of  China  and  to  The  Secretary  of  State 
of  the  United  States.  The  said  preliminary  restraining 
order  was  conditioned  upon  a  bond  in  cash  of  only  $100  or 
otherwise  a  bond  of  $500  required  to  be  deposited  with  the 
Court.  The  said  restraining  order  taken  together  with  the 
complaint,  purported  to  enjoin  the  disposition  of  funds  to 
the  amount  of  several  millions  of  dollars,  to  restrain  and 
prevent  use  of  such  funds,  wholly  without  any  evidence  as 
to  their  true  ownership  or  specific  source  for  expenditure 
for  normal  and  ordinary  purposes  of  the  operation  of  the 
Chinese  Air  Force  Office  in  the  U.S.A.,  including  payment 
for  military  supplies  procured  from  persons  and  corpora¬ 
tions,  citizens  of  the  United  States,  in  good  faith,  and 
transmitted  or  in  process  of  transmittal  for  use  by  the 
Chinese  Air  Force  in  Formosa.  The  said  temporary  re¬ 
straining  order  purported  to  enjoin  the  exercise  of  any 
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control  over  the  books,  papers,  documents,  records  and 
equipment  of  the  Chinese  Air  Force  Office  in  the  U.S.A. 
by  the  defendant  officers  duly  charged,  authorized  and  re¬ 
quired  to  exercise  such  control,  and  over  any  records  re¬ 
lating  to  the  business  or  operations  of  the  Chinese 
284  Air  Force  Office  in  the  U.S.A.  The  said  complaint 
and  motions  for  preliminary  restraining  order  and 
temporary  injunctions  are  filed  allegedly  on  behalf  of  a 
foreign  government  in  exile  which  admits  in  the  complaint 
and  affidavit  that  it  is  without  funds  and  resources.  They 
contain  no  sufficient  allegation  or  established  proof  of  un¬ 
lawful  act  or  irreparable  injury  imminent  or  contemplated 
on  the  part  of  the  defendants.  The  effect  of  the  restrain¬ 
ing  order  would  be  to  preclude  the  performance  of  the  vital 
and  necessary  military  functions  of  duly  accredited  officers 
of  the  Republic  of  China  recognized  and  supported  by  the 
lawful  President  of  China,  would  destroy  the  excellent 
credit  of  the  Chinese  Air  Force  Office  in  the  U.S.A.  estab¬ 
lished  by  long  and  faithful  performance  of  contract  obli¬ 
gations,  and  would  delay  and  prevent  the  delivery  of  vital 
and  necessary  military  supplies  to  the  armed  forces  of  the 
Republic  of  China.  The  restraining  order  should  therefore 
be  vacated  as  improvident  and  inadequately  secured,  the 
complaint  dismissed,  and  the  process  quashed. 

Respectfully  submitted, 

William  A.  Roberts 

Warren  Woods 
of 

Roberts  &  McInnis 
400  DeSales  Building 
1741  DeSales  Street 
Washington  6,  D.  C. 

Specially  Appearing  for  Defendants 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang 

Dated:  November  24,  1951 

**#••••••• 
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286  Filed  Nov  24  1951 

Exhibit  A 

[Communication  from  the  President’s  Office,  the  Repub¬ 
lic  of  China,  which  consists  of  three  pages  written  in  Chi¬ 
nese  Characters.] 

2S9  Filed  Nov  24  1951 

Exhibit  B 

OFFICE  OF  THE  PRESIDENT 
REPUBLIC  OF  CHINA 

Official  English  Translation  of  the  Order  of 
the  Acting  President  of  the  Republic  of  China 

November  19,  1951 

From  the  Acting  President  of  the  Republic  of  China, 

To  Lieutenant  General  Mow  Pangtsu : 

I  am  in  receipt  of  your  petition  of  November  17,  1951  in 
which  you  stated : 

“(1)  From  February,  1943  until  now,  I  have  served 
faithfully  and  loyally  as  Chief  of  the  Chinese  Air  Force 
Office  in  the  United  States  of  America.  In  that  capacity 
I  have  disbursed  millions  of  dollars  for  the  purchase  of 
supplies  and  equipment  for  the  Chinese  Air  Force. 

“(2)  On  August  21,  1951  Chiang  Kai-shek,  through  his 
subordinates,  unlawfully  and  falsely  accused  me  and  my 
Executive  Officer,  Colonel  Hsiang  Ve  Shuen,  of  dereliction 
of  duties  and  disloyalty  to  the  Republic  of  China.  These 
unjust  accusations  were  based  upon  my  repeated  refusal 
to  allow  certain  funds  and  records  under  my  control  to  be 
used  for  the  corrupt  purposes  of  General  C.  J.  Chow,  or 
to  be  otherwise  dissipated  for  private  use  contrary  to  the 
best  interests  of  the  Republic  of  China. 

“(3)  Many  of  the  funds  under  my  control  came  into  my 
possession  during  the  year  1949  at  your  direction  and  un¬ 
der  your  authority. 
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“(4)  In  October  1951  an  individual  known  to  me  as  Yu 
Kuo-IIwa,  illegally  and  unlawfully  diverted  funds  for  which 
I  was  responsible  from  the  Credit  Suisse  Bank  in  Switzer¬ 
land  to  his  personal  use  and  the  use  of  other  individuals. 
I  have  reason  to  suspect  that  there  will  be  other  efforts  to 
divert  to  individual  use  funds  for  which  I  am  responsible 
as  an  individual  and  as  a  Lieutenant  General  in  the  Chi¬ 
nese  Air  Force. 

“(5)  I  do  not  acknowledge  the  authority  of  Chiang  Kai- 
shek,  the  usurper,  and  his  corrupt  associates  and  subordi¬ 
nates,  including  General  C.  J.  Chow,  to  order  the  improper 
use  of  funds  intended  for  the  purchase  of  Air  Force  equip¬ 
ment  and  supplies.  I  do  acknowledge  and  respect  Your 
Excellency’s  continuing  authority  as  the  constitutional 
President  of  the  Republic  of  China. 

“(6)  Certain  co-conspirators  of  Chiang  Kai-shek  and 
persons  acting  under  his  direction,  representing  themselves 
falsely  to  be  agents  of  the  Republic  of  China  and 
290  alleging  they  are  acting  on  its  behalf,  have  now  com¬ 
menced  a  legal  action  in  the  courts  of  the  United 
States  in  an  effort  to  force  the  delivery  to  them  of  funds 
and  records  in  the  possession  of  the  Chinese  Air  Force 
Office  in  "Washington,  D.  C.,  and  of  me  and  my  staff.  They 
seek  to  gain  control  of  these  funds  in  order  to  use  them 
for  their  personal  and  private  advantage  contrary  to  the 
best  interests  of  the  Republic  of  China.  They  seek  to  gain 
control  of  the  records  in  order  to  deprive  me  of  the  infor¬ 
mation  necessary  for  the  full  public  exposure  of  their  cor¬ 
rupt  activities.  Their  action  is  designed  to  frustrate  the 
further  performance  of  my  duties. 

“(7)  Since  the  unlawful  effort  of  Chiang  Kai-shek  to 
suspend  me  from  office,  I  have  continued  to  discharge  my 
duties  as  Chief  of  the  Chinese  Air  Force  Office  in  the 
United  States  and  to  disburse  funds  under  my  control  for 
the  purchase  of  Air  Force  supplies  and  equipment.  My 
activities  have  been  known  to  the  Ambassador,  and  the 
Republic  of  China  has  received  the  benefit  of  the  purchases 
completed  by  me.  The  recent  actions  of  Chiang ’s  co-con- 
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spirators,  however,  have  threatened  to  stop  the  flow  of 
supplies  needed  by  our  Air  Force. 

“I  humbly  and  respectively  petition  Your  Excellency  on 
my  own  behalf  and  on  behalf  of  Colonel  Hsiang'  and  the 
members  of  my  staff  to  advise  me  in  Your  Excellency’s 
capacity  as  the  constitutional  President  of  the  Republic  of 
China  of  Your  Excellency’s  views  with  respect  to  the  or¬ 
ders  and  actions  against  me  of  Chiang  Kai-shek  and  his 
co-conspirators.” 

I  call  your  attention  to  my  statement  of  March  2,  1950 
in  which  I  declared  that  Chiang  Kai-shek,  after  having  re¬ 
tired  as  President  on  January  21,  1949,  became  a  private 
citizen,  that  no  citizen  could,  unless  duly  elected  according 
to  the  law,  in  any  way  make  himself  President  of  the  Re¬ 
public  of  China,  and  that  Chiang  Kai-shek’s  act  in  an¬ 
nouncing  his  resumption  of  the  Presidency  was  a  clear  vio¬ 
lation  of  the  Chinese  constitution  which  makes  no  provi¬ 
sion  for  a  retired  president  to  resume  his  former  office  at 
will.  All  of  Chiang  Kai-shek’s  orders  are,  therefore,  il¬ 
legal  and  null  and  void.  You  should  ignore  the  orders  and 
actions  of  Chiang  Kai-shek  against  you  and  your  staff. 
You  and  your  staff  should  continue  to  carry  on  your  official 
duties. 

[Signed:  Chinese  Characters] 
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Exliibit  C 

OFFICE  OF  THE  MINISTER 
MINISTRY  OF  FOREIGN  AFFAIRS 
REPUBLIC  OF  CHINA 

LAISSEZ-PASSER  IN  LIEU  OF  DIPLOMATIC 

PASSPORT 

I,  the  undersigned,  Minister  of  Foreign  Affairs  of  the 
Republic  of  China,  hereby  request  all  whom  it  may  concern 
to  permit  safely  and  freely  to  pass  and  to  extend  all  cour¬ 
tesies  and  protection  to  His  Excellency  Mr.  Li  Tsung-jen, 
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Acting  President  of  the  Republic  of  China,  who  is  proceed¬ 
ing  to  the  United  States  of  America  for  medical  treatment 
via  all  necessary  countries  en  route. 

The  Acting  President  is  accompained  by  his  wife,  Mrs. 
Li  Tsung-jen,  nee  Kuo  Teh-chieh,  and  son,  Master  Jackson 
Li. 

Given  under  my  hand  and  the  seal  of  the  Ministry  of 
Foreign  Affairs,  at  Chengtu,  China,  December  2nd,  1949. 

Validity  of  this  laissez-passer  is  six  months  from  date  of 
issue. 

Yeh  Kung-Chao 

Minister  of  Foreign  Affairs 
Republic  of  China. 

•  •******•• 
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Exhibit  D 

425  West  205th  Street 
New  York,  New  York 
November  21, 1951 

Roberts  &  Mclnnis 
1741  De  Sales  Street 
Washington  6,  D.  C. 

Gentlemen : 

I  acknowledge  receipt  of  your  letter  of  November  20,  in 
which  you  ask  certain  questions  regarding  recent  events  in 
Chinese  history. 

Your  understanding  is  correct  that  1  was  for  some  time 
a  member  of  the  People’s  Political  Council  of  the  Republic 
of  China,  a  body  exercising  legislative  powers  during  the 
war.  You  are  also  correct  in  vour  statement  that  since 
May  1949  I  have  served  in  the  United  States  as  personal 
representative  of  the  President  of  the  Republic  of  China. 

I  have  attached  to  this  letter  a  translation  of  the  state¬ 
ment  issued  by  Chaing  Kai-shek  on  January  21,  1949  on 
the  occasion  of  his  retirement  as  President  of  the  Republic 
of  China.  I  have  also  attached  to  this  letter  a  translation 
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of  the  statement  issued  by  Chiang  Kai-shek  as  a  private 
citizen  on  April  27,  1949.  I  also  attach  a  translation  of  the 
statement  made  by  Chiang  Kai-shek  on  February  28,  1950 
on  the  occasion  of  his  attempt  to  resume  his  position  as 
President  of  China,  and  a  translation  of  the  response  to  this 
statement  issued  by  Acting  President  Li  Tsung-Jen 
29G  on  March  2,  1950.  In  addition,  I  attach  a  translation 
of  the  Constitution  of  the  Republic  of  China  as  it 
was  adopted  on  December  25,  1946.  This  translation  was 
published  by  the  Harvard  University  Press  in  1950,  and  was 
made  by  Professor  Ch’ien  Tun-Sheng,  my  colleague  in 
Tsinghua  University,  and  one  time  lecturer  at  Harvard 
University. 

In  the  concluding  paragraph  in  your  letter  of  November 
20  you  ask  for  a  statement  from  me  as  to  whom  I  consider 
at  the  present  time  to  be  the  President  of  the  Republic  of 
China.  Based  in  part  upon  the  attached  documents  and 
upon  my  knowledge  of  the  Chinese  Constitution,  in  my 
opinion,  Acting  President  Li  Tsung-Jen  has  continued  to 
be  the  Constitutional  President  of  the  Republic  of  China 
ever  since  his  assumption  of  authority  upon  the  retirement 
of  Chiang  Kai-shek  as  President  on  January  21,  1949.  I 
base  this  opinion  on  the  following  considerations : 

(1)  On  January  21,  1949  Chiang  Kai-shek  formally  re¬ 
signed  from  his  office.  The  Chinese  term  used  for  his 
resignation  is  “yin  tui“  (  #  )  which,  generally  trans¬ 
lated  into  English  as  “retire”,  literally  means  “withdraw 
from  office”.  In  the  Chinese  history  for  the  past  four 
thousand  years,  the  term  “tui”  (  *  )  meaning  “withdraw” 
has  been  used  to  signify  the  abdication  or  resignation  of 
the  head  of  the  state.  In  the  case  of  an  emperor,  it  is 
“tui  wei”  (  *  ),  “withdraw  from  throne”.  In  the  case 
of  other  forms  of  the  head  of  state,  such  as  the  President 
of  the  Republic  of  China,  it  is  “yin  tui”  (  *  ),  “with¬ 
draw  from  office.”  The  term  “resign”  has  never 
297  been  used,  because,  in  theory,  there  is  no  one  higher 
than  the  head  of  the  state  to  whom  he  can  submit 
his  resignation.  Hence,  the  term  “yin  tui”  (  #  ), 
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11  withdraw  from  office’ ’  used  by  Chiang  Kai-shek  is  a  legal 
equivalent  to  the  term  “resign  from  office”  in  the  United 
States. 

(2)  The  fact  that  Chiang  Kai-shek’s  action  of  January 
21  was  an  effective  resignation  from  the  office  of  the  Presi¬ 
dency  is  evident  not  only  from  the  historical  usage  of  the 
term  “withdraw  from  office”  but  also  from  his  own  remarks 
that  he  became  a  private  citizen.  Only  when  he  resigned, 
he  became  a  private  citizen.  In  his  statement  of  April  27, 
1949  which  was  released  by  the  official  Central  News  Agency 
and  printed  on  April  28  by  the  New  York  Times,  Chiang 
Kai-shek  said:  “Although  I  have  retired  from  my  post 
as  President,  I  feel  that  as  a  private  citizen  I  cannot 
lightly  disregard  my  responsibility  as  a  citizen  at  a  time 
when  our  country  is  faced  with  danger  and  our  people  are 
on  the  brink  of  disaster.” 

The  Chinese  term  which  was  translated  in  the  quotation 
as  “have  retired  from  my  post  as  President”  is  “yin  tui 
tsai  yeh”  (  *  )  meaning  literally  “have  withdrawn 

from  office  to  private  life”.  The  two  words  “tsai  yeh” 
(  *  ),  “private  life”,  have  a  definite  meaning  in  the 

Chinese  language.  According  to  the  standard  Chinese  lexi¬ 
con,  “tzu  yuan”  (  *  ),  “private  life  is  distinguished 
from  public  life;  public  life  denotes  holding  public 
298  offices,  private  life  denotes  holding  no  public 
offices.” 

Thus,  literally  translated,  Chiang  Kai-shek  with  great 
emphasis  twice  in  the  same  sentence  renounced  his  official 
position  as  President  of  the  Republic  of  China. 

(3)  According  to  the  Constitution  of  the  Republic  of 
China  no  retired  or  resigned  President  who  has  become  a 
private  citizen  can  return  to  his  office  without  being  duly 
elected  in  conformity  with  law  in  the  same  manner  as  any 
other  private  citizen.  The  Chinese  Constitution  includes 
no  provision  for  assumption  of  authority  by  a  President 
after  he  has  voluntarily  resigned  or  withdrawn  from  office. 
Chiang  Kai-shek  resigned,  or  withdrew  from  office  on  Jan¬ 
uary  21,  1949.  His  subsequent  effort  to  resume  office  on 
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March  1,  1950  not  having  been  in  accordance  with  the  Con¬ 
stitutional  provisions  was  an  usurpation  of  power. 

(4)  If,  at  the  time  of  his  withdrawal  or  resignation  from 
office,  Chiang  Kai-shek  merely  stepped  aside,  as  his  sup¬ 
porters  alleged,  because  of  temporary  inability  to  exercise 
power,  or  to  function,  then  Chiang  Kai-shek  would  have 
continued  to  be  the  President  as  of  January  21,  1949,  and 
Li  Tsung-Jen  would  have  continued  to  be  Vice  President, 
and  all  government  orders  should  have  been  issued  in  the 
name  of  Chiang  Kai-shek  as  President.  But,  this  was  not 

the  case.  Chiang  Kai-shek  severed  his  relationship 
299  with  the  government  entirely,  and  all  government 

orders  were  issued  by  Li  Tsung-Jen  as  Acting  Presi¬ 
dent.  This  was  clearly  the  intention  of  Chiang  Kai-shek, 
since  in  his  announcement  of  his  resignation  on  January 
21,  1949,  he  said,  “As  from  January  21,  Vice  President 
Li  Tsung-Jen  will  exercise  the  duties  and  power  of  Presi¬ 
dent.”  It  is  equally  clear  from  the  actual  issuance  of 
orders  thereafter  by  Li  Tsung-Jen  as  Acting  President  of 
the  Republic  of  China.  For  example:  The  White  Paper 
issued  by  the  Department  of  State  of  the  United  States 
on  United  States’s  relations  with  China,  cites  on  pages  292 
and  293,  that,  “On  January  24,  1949,  the  Chinese  Ambas¬ 
sador  at  Washington  officially  notified  the  Department  of 
State  of  the  Generallissimo’s  decision  and  of  the  assump¬ 
tion  of  office  by  Vice  President  Li  Tsung-Jen.”  The  WTiite 
Paper  includes  numerous  references  to  orders  signed  by 
Li  Tsung-Jen  thereafter  as  Acting  President  of  the  Repub¬ 
lic  of  China,  and  the  credentials  issued  to  Li  Tsung-Jen  on 
the  occasion  of  his  first  coming  to  the  United  States  for 
medical  attention  referred  to  him  as  “Acting  President  of 
the  Republic  of  China.” 

(5)  Article  49  of  the  Chinese  Constitution  has  two  para¬ 
graphs.  The  first  paragraph  deals  with  a  vacancy  in  the 
office  of  the  President.  A  withdrawal  from  office  or  resig¬ 
nation  creates  a  vacancy  which  the  Vice  President  there¬ 
upon  fills.  The  second  paragraph  of  Article  49  deals  with  a 
situation  which  might  arise  when  the  President  “is  un- 
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able  for  any  cause  to  attend  to  the  duties  of  his 
300  office.”  This  second  paragraph  obviously  contem¬ 
plates  the  illness  of  the  President  or  his  inability  to 
function  because  of  military  pressure  or  imprisonment.  In 
the  second  case  he  continues  to  be  President  but  conditions 
over  which  he  has  no  control  prevent  him  from  function¬ 
ing  as  President.  It  is  clear  that  Chiang  Kai-shek  in  his 
statement  of  January  21,  1950  on  the  occasion  of  his  with¬ 
drawal  from  office  was  acting  under  the  first  paragraph  of 
Article  49,  since  he  says  specifically,  “I  have  decided  to 
retire”  (meaning  withdraw  from  office,  or  resign).  The 
making  of  a  decision  to  resign  is  logically  incompatible  with 
the  constitutional  concept  of  inability  to  attend  to  the  duties 
of  his  office.  A  person  who  withdraws  from  an  office  does 
so  deliberately  as  a  matter  of  personal  decision  and  not 
because  of  circumstances  which  make  him  unable  to  per¬ 
form  the  duties  of  the  office. 

(6)  For  the  reasons  set  forth  above  I  consider  the  effort 
of  Chiang  Kai-shek  to  resume  the  Presidency  on  March  1, 
1950  as  having  no  constitutional  or  historical  basis  and  as 
being  contrary  to  his  own  expressions  of  intent.  Acting 
President  Li  Tsung-Jen  has  been  since  January  21,  1949 
and  continues  to  be  the  Acting  President  of  the  Republic 
of  China.  Under  the  Constitution  he  must  continue  as  Act¬ 
ing  President  until  the  next  election  is  held. 

Very  truly  yours, 

Kan  Chdeh-hou 

State  of  New  York 
County  of  New  York 

Sworn  to  before  me  this  23rd  day  of  November,  1951. 

Anne  Cody 
Notary  Public 

N.Y.  Co.  Clk. — N.Y.  Co.  Reg.  Offs.  31-0674250 
(Seal)  Commission  Expires  March  30,  1953 
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Exhibit  E 

ARTICLES  47,  49  and  141  OF 
THE  CONSTITUTION  OF  THE 
REPUBLIC  OF  CHINA 
Translation  by  ChTen  Tuax-Sheng, 

Professor  of  Political  Science 
Peking  National  Univesity 
and  Sometime  Lecturer 
Harvard  University 

Published  1950 
by 

Harvard  University  Press 

Article  47.  The  term  of  office  of  the  President  and  of  the 
Vice-President  shall  be  six  years  and,  upon  reelection,  they 
may  continue  to  hold  office  for  one  other  term. 

Article  49.  When  the  President’s  office  becomes  vacant, 
the  Vice-President  shall  succeed  to  that  office  and  continue 
therein  until  the  expiration  of  the  presidential  term.  When 
the  offices  of  both  the  President  and  Vice-President  become 
vacant,  the  President  of  the  Executive  Yuan  shall  exercise 
the  functions  and  powers  of  the  offices  in  their  place  and 
shall,  in  accordance  with  the  provisions  of  Article  30  of  this 
Constitution,  summon  and  extraordinary  session  of 

302  the  National  Assembly  to  hold  a  supplementary  elec¬ 
tion  of  the  President  and  of  the  Vice-President, 

whose  terms  of  office  shall  end  upon  completion  of  the  un¬ 
finished  presidential  term. 

When  the  President  is  unable  for  any  cause  to  attend  to 
the  duties  of  his  office,  the  Vice-President  shall  exercise  his 
functions  and  powers.  When  both  the  President  and  the 
Vice-President  are  unable  to  attend  to  the  duties  of  their 
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offices,  the  President  of  the  Executive  Yuan  shall  exercise 
their  functions  and  powers. 

Article  141.  The  foreign  policy  of  the  Republic  of  China 
shall,  in  the  spirit  of  independence  and  initiative  and  on 
the  basis  of  the  principles  of  equality  and  reciprocity,  cul¬ 
tivate  friendly  foreign  relations  and  shall  respect  treaties 
and  the  United  Nations  Charter,  in  order  to  protect  the 
rights  and  interests  of  overseas  Chinese  nationals,  promote 
international  cooperation,  advance  international  justice, 
and  ensure  world  peace. 

•  '♦*#*#**## 
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Chinese  News  Service 
For  Immediate  Release 

S  A :  436 

January  22,  1949 

President  Chiang  Kai-shek  Announces  His  Retirement 

Upon  his  departure  yesterday  from  Nanking  for  Fenghua, 
his  native  place  in  Chekiang  province,  President  Chiang 
Kai-shek  issued  the  following  message,  announcing  his 
retirement.  As  from  yesterday,  Vice-President  Li  Tsung- 
jen  has  assumed  the  Presidential  duties  and  powers.  Presi¬ 
dent  Chiang ’s  message  reads: 

“Since  I  issued  my  New  Year  message  urging  the  res¬ 
toration  of  peace,  the  entire  nation,  with  one  accord,  has 
echoed  its  unreserved  support.  However,  although  more 
than  two  weeks  have  now  elapsed,  warfare  has  not  yet 
drawn  to  a  close  and  the  ultimate  aim  of  achieving  peace 
has  not  been  realized.  Consequently  an  end  to  the  people ’s 
suffering  still  is  not  in  sight. 

“With  the  hope  that  the  hostilities  may  be  brought  to  an 
end  and  the  people’s  suffering  be  relieved,  I  have  decided 
to  retire.  As  from  January  21,  Vice-President  Li  Tsung- 
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jen  will  exercise  the  duties  and  powers  of  President  in 
accordance  with  Article  49  of  the  Constitution  wThich  pro¬ 
vides  that  ‘in  the  event  the  President,  for  any  reason,  is 
unable  to  perform  his  functions,  his  duties  and  powers 
shall  be  exercised  by  the  Vice  President.’  I  hope  the  entire 
nation,  including  both  the  military  and  civilian  populations, 
as  well  as  the  various  Government  departments  and 
agencies,  will  unreservedly,  and  with  one  heart,  support 
Vice  President  Li  in  order  that  a  lasting  peace  may  be 
achieved. 

I  have  devoted  my  entire  life  to  the  work  of  the  people ’s 
revolution,  observing  strictly  the  Three  Principles  of  the 
People.  From  the  fifteenth  year  of  the  Republic  when  vre 
set  out  from  Canton  on  the  Northern  Punitive  Expedition 
to  the  time  when  national  unity  was  achieved,  I  never  for  a 
moment  failed  to  consider  it  my  sacred  duty  to  implement 
the  principle  of  nationalism,  give  effect  to  the  principle  of 
democracy  and  improve  the  livelihood  of  the  people. 

“At  the  same  time,  I  have  always  realized  that  it  is 
absolutely  necessary  to  secure  peace  for  the  country  before 
a  sound  foundation  can  be  laid  for  the  improvement  of  the 
nation’s  political  and  economic  life.  That  is  why  for  more 
than  20  years,  while  I  was  sometimes  forced  to  resort  to 
military  measures  in  dealing  with  domestic  affairs,  I  have 
always  been  prepared  to  make  personal  sacrifices  and  con¬ 
cessions.  The  only  exception  was  the  w~ar  of  resistance 
against  Japanese  aggression,  in  which  case  I  was  deter¬ 
mined  to  fight  to  the  bitter  end.  This  is  a  record  well 
borne  out  by  facts. 

“My  earnest  prayers  will  have  been  answered  if  the 
Communist  Party  henceforth  comes  to  the  full  realization 
of  the  grave  situation  confronting  the  country,  orders  a 
cease-fire,  and  agrees  to  commence  peace  talks  with 
304  the  Government.  Thus  the  people  will  be  spared 
their  intense  sufferings,  the  spiritual  and  material 
resources  of  the  nation  preserved  and  its  territorial  integ¬ 
rity  and  political  sovereignty  maintained.  Thus,  also,  the 
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continuity  of  the  nation’s  history,  culture  and  social  order 
will  be  perpetuated  and  the  people’s  livelihood  and  free¬ 
dom  safeguarded.” 

•  **••#••** 
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New  York  Times  N.  Y.  April  28, 1949 

Chiang  Asks  China  to  Redouble  Fight  as  Reds  Press  Gain 


‘Retired’  President  Flies  to  Shanghai  to  Make  Plea, 
Pledges  His  Aid  to  Li 


Sees  Victory  in  3  Years 


Generalissimo  Denies  He  will  Leave  Country 
or  Go  Into  Complete  Retirement 


By  Walter  Sullivan 
Special  to  New  York  Times 

Shanghai,  April  27 — Generalissimo  Chiang  Kai-shek 
today  returned  to  the  public  arena  for  the  first  time  since 
his  “retirement”  on  Jan.  21.  After  flying  to  threatened 
Shanghai,  he  appealed  to  the  nation  for  a  redoubled  fight 
against  Communism. 

The  Generalissimo  predicted  that  such  a  struggle  would 
lead  to  “final  victory”  in  three  years. 

On  the  military  front.  Communist  troops  have  taken  Soo- 
chow  and  are  reported  less  than  fifty  miles  from  Shanghai. 

The  official  Central  News  Agency  release  in  which  the 
Generalissimo’s  statement  was  promulgated  said  he  had 
made  the  appeal  as  Director-General  of  the  Kuomintang. 
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He  pledged  bis  support  to  Acting  President  Li  Tsung-jen 
and  Premier  Ho  Ying-chin.  The  Generalissimo  also  made 
it  clear  that  he  does  not  intend  to  leave  the  country  or  go 
into  complete  retirement,  saying: 

“Although  I  have  retired  to  private  life  I  feel  that  as  a 
private  citizen  I  cannot  lightly  disregard  my  responsibility 
as  a  citizen  at  a  time  when  our  country  is  faced  with  danger 
and  our  people  are  on  the  brink  of  disaster. 

Will  “Share  Sufferings” 

4 

“I  wash  to  pledge  at  this  time  of  crisis  that  I  shall  share 
the  sufferings  of  my  fellow  countrymen  and  that  as  long 
as  I  live,  I  will  take  my  part  in  our  nation-wide  strug- 
306  gle  against  enslavement.” 

The  Generalissimo  said  the  Communists  in  cross¬ 
ing  the  Yangtze  had  plunged  into  the  sea  of  military,  politi¬ 
cal  and  economic  problems  that  had  plagued  the  Japanese 
and  would  eventually  bring  the  Communists  to  ruin.  There¬ 
fore,  he  said,  the  Nationalists  could  achieve  victory  in 
three  years. 

According  to  the  official  release,  Generalissimo  Chiang 
said  the  Central  Government  had  failed  so  far  because  of  the 
political  and  military  weaknesses  of  the  regime  and  propa¬ 
ganda  by  the  fifth  column  in  China  and  elsewhere  and  be¬ 
cause  of  the  misconception  of  Communist  ambitions  among 
certain  segments  of  the  Chinese  and  foreign  public. 

The  Generalissimo  also  was  quoted  as  blaming  China’s 
diplomats  for  not  setting  the  stage — presumably  with  more 
United  States  aid — for  the  Communist  defeat.  He  placed 
much  emphasis  on  the  potential  role  of  a  Communist  China 
in  a  future  world  war  as  a  source  of  manpower,  raw  mate¬ 
rials  and  provider  of  military  bases.  It  is  believeed  that  the 
general  plan  of  the  Generalissimo  and  those  of  his  opinion 
is  to  fight  a  delaying  action  southward  in  the  expectation  of 
a  third  world  war.  His  emphasis  on  the  role  of  a  Corn- 
must  China  in  another  war  presumably  was  meant  for 
United  States  ears. 
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Calls  Mao  Worst  Traitor 

During  the  recent  months  while  peace  was  in  the  wind, 
Nationalist  leaders  had  been  generally  moderate  in  public 
statements  concerning  the  Communists.  The  Generalissimo, 
however,  described  Mao  Tse-tung  as  a  greater  traitor  to 
China  than  Wang  Ching-wei,  wartime  Japanese  puppet. 

The  chief  purpose  of  the  Generalissimo’s  sudden  trip  to 
Shanghai  from  Chikow,  his  place  of  retirement,  is  unknown. 
It  is  possibly  a  dramatic  gesture  to  rally  the  defense  of 
this  metropolis,  especially  in  view  of  the  hasty  evacuation 
of  Nanking.  It  also  is  reported  that  he  had  conferred  with 
local  military  leaders  on  the  basic  problem  of  whether  to 
defend  the  city. 


Beds  Called  ‘Willing  Tool’ 

Shanghai,  April  27  (AP) — Chiang  Kai-shek  today  de¬ 
nounced  China’s  Communists  for  announcing  during  the 
recent  peace  talks  that  they  would  fight  on  Russia’s  side  in 
any  new  war. 

The  statement,  said  China’s  retired  President,  was  “a 
shameless  admission  that  the  Chinese  Communist  party  is 
a  willing  tool  of  international  communism.” 

He  called  on  the  Chinese  people  to  join  in  a  struggle  to 
free  China  from  ‘‘Communist  tyranny.”  He  asserted  that 
the  safety  of  all  freedom-loving  nations  depended  on  the 
outcome  of  China’s  civil  war. 

Some  observers  thought  the  statement  might  be  inter¬ 
preted  as  Generalissimo  Chiang ’s  final  plea  for  outside 
aid  for  his  faltering  cause. 

•  ••••••*•• 
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Filed  Nov  27  1951 


November  27,  1951 

The  Honorable  Janies  E.  Webb 
Acting  Secretary  of  State 
Department  of  State 
Washington,  D.  C. 

Re:  Republic  of  China  vs.  Pang-Tsu  Mow, 
et  ah,  Civil  Action  No.  4741-51 


Dear  Mr.  Acting  Secretary: 

In  the  foregoing  case  pending  in  this  Court  one  of  the 
parties  has  raised  questions  regarding  the  status  of  the 
Government  of  the  Republic  of  China  and  its  officials. 

I  am,  therefore,  writing  to  ask  you  to  advise  this  Court 
as  to  the  government  recognized  by  the  Government  of  the 
United  States  as  the  Government  of  the  Republic  of  China, 
the  identity  of  the  Ambassador  representing  such  govern¬ 
ment  in  the  United  States  and  the  identity  of  the  President 
of  the  Republic  of  China. 


amt 


Very  truly  yours, 

James  R.  Kirkland 
Judge 
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Filed  Nov  28  1951 


DEPARTMENT  OF  STATE 
WASHINGTON 


In  reply  refer  to 
L 


November  28,  1951 


My  dear  Judge  Kirkland: 

The  Department  has  been  requested  by  the  Chinese  Am¬ 
bassador  in  Washington  to  bring  to  the  attention  of  the 
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United  States  District  Court  for  the  District  Court  of  Co¬ 
lumbia  the  information  contained  in  the  enclosed  note  dated 
November  26,  1951  addressed  by  the  Ambassador  to  the 
Acting  Secretary  of  State. 

Certified  copies  of  the  three  notes  from  the  Chinese  Am¬ 
bassador  to  the  Department  dated  November  14,  1951,  re¬ 
ferred  to  by  the  Ambassador  in  his  note  of  November  26, 
are  also  enclosed. 

Sincerely  yours, 

For  the  Acting  Secretary  of  State : 

Jack  B.  Tate 
Jack  B.  Tate 
Acting  Legal  Adviser 

Enclosures : 

Certified  copies  of  notes 
of  November  14  and 
November  26,  1951 

The  Honorable 
James  R.  Kirkland, 

United  States  District  Court 
for  the  District  of  Columbia. 

•  ••••••••# 

310  The  Chinese  Ambassador  presents  his  compliments 
to  the  Acting  Secretary  of  State  and  has  the  honor  to 
inform  the  Secretary  of  certain  measures  taken  by  the 
Chinese  Government  with  respect  to  the  consolidation  and 
reorganization  of  all  Chinese  military  procurement  agencies 
in  the  United  States. 

1.  In  accordance  with  the  order  of  the  Chinese  Govern¬ 
ment,  dated  April  27,  1951,  as  supplemented  by  additional 
orders,  the  following  Chinese  military  procurement  agencies 
in  the  United  States  have  been  abolished : 

(a)  The  Chinese  Military  Procurement  Technical  Group ; 

(b)  The  Chinese  Air  Force  Office  in  U.S.A. ;  and 
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(c)  The  offices  of  the  several  representatives  in  U.S.A. 
of  branches  of  the  Chinese  military  services,  officially  or 
semi-officially  known  as  the  representatives  (1)  of  the 
Chinese  Navy,  (2)  of  the  Chinese  Armored  Corps,  and  (3) 
of  the  Chinese  Combined  Service  Forces  which  include  the 
Ordnance  Department,  the  Signal  Department  and  the  Med¬ 
ical  Department. 

2.  The  Chinese  Defense  Ministrv  Procurement  Commis- 
sion  in  the  U.S.A.  is  charged  with  performing  the  functions 
of  the  above  agencies  and  has  its  offices  at  2224  R  Street, 
N.W.,  Washington,  D.C.,  and  the  telephone  number  Hobart 
4840. 

311  3.  The  Procurement  Commission  is  composed  of 

the  following  members  representing  their  respective 
branches : 

Brig-General  Peter  T.K.  Pee,  Chairman,  and  concur¬ 
rently  Member  (Army  Branch),  assisted  by  Colonel 
Nai-Cheong  Wang  (Armored  Corps) 

Brig-General  H.C.T.  Han,  Member  (Combined  Service 
Forces  Branch),  assisted  by  Lt.  Colonel  Ta  Wang 
(Signal)  Commander  Szu-Yen  Huang,  Member 
(Navy  Branch)  Major  Kung-Chuan  Shah,  Member 
(Air  Force  Branch). 

The  Ambassador  will  be  obliged  if  the  Secretary  would  be 
good  enough  to  communicate  to  the  United  States  Govern¬ 
ment  agencies  concerned  such  parts  of  the  information 
aforementioned  as  the  Secretary  deems  relevant  to  the 
respective  United  States  agencies  concerned. 

Chinese  Embassy 
Washington,  November  14,  1951. 
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313  Filed  Nov  28, 1951 

The  Chinese  Ambassador  presents  his  compliments  to  the 
Acting  Secretary  of  State  and,  referring  to  the  Embassy’s 
note  of  May  8,  1945,  transmitting  a  Foreign  Official  Status 
Notification  form  filled  out  by  Colonel  Ve-Shuen  Hsiang,  has 
the  honor  to  inform  the  Secretary  that  Colonel  Hsiang, 
Executive  Officer  and  member  of  the  Office  in  the  United 
States  of  the  Chinese  Air  Force,  has  been  dismissed  from 
office  as  of  August  21,  1951. 

Colonel  Hsiang  is  now  residing  at  410  Cedar  Street, 
Washington,  D.C. 

Chinese  Embassy, 

Washington,  Nov  14  1951 

•  ••••••••• 

315  Filed  Nov  28  1951 

The  Chinese  Ambassador  presents  his  compliments  to  the 
Acting  Secretary  of  State  and,  referring  to  the  Embassy’s 
note  of  September  21,  1945,  transmitting  a  Foreign  Official 
Status  Notification  form  filled  out  by  Lieutenant  General 
Pang-Tsu  Mow  (then  Major  General),  has  the  honor  to 
inform  the  Secretary  that  General  Mow  has  been  suspended 
from  all  his  duties  including  that  of  Director  of  the  Office 
in  the  United  States  of  the  Chinese  Air  Force  (formerly 
known  as  the  Washington  Office  of  the  Commission  on 
Aeronautical  Affairs)  as  of  August  21, 1951. 

General  Mow  is  now  residing  at  2718  Thirty-second 
Street,  Washington,  D.  C. 

Chinese  Embassy, 

Washington,  Nov  14  1951 

•  •••*••••• 
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317  Filed  Nov.  S,  1951. 

Chinese  Embassy, 
Washington. 

November  26,  1951. 

The  Honorable  James  E.  Webb, 

Acting  Secretary  of  State, 

Department  of  State, 

Washington,  D.  C. 

Dear  Mr.  Acting  Secretary: 

I  beg  to  inform  you  that  a  suit  was  brought  on  Novem¬ 
ber  14,  1951,  by  the  Republic  of  China  as  plaintiff  against 
Pang-Tsu  Mow  and  Ve-Shuen  Hsiang  as  defendants  in  the 
United  States  District  Court  for  the  District  of  Columbia 
(Civil  Action  No.  4741-51)  in  order  to  recover  all  the  monies 
and  other  properties  entrusted  to  or  placed  under  the  con¬ 
trol  of  the  defendants  and  all  re-cords,  accounts  books, 
documents,  and  equipment  of  the  Chinese  Air  Force  Office 
in  the  United  States,  and  that  Mr.  Robert  P.  Patterson  of 
New  York,  N.  Y.,  and  Mr.  William  E.  Leahy  of  Washington, 
D.  C.,  have  been  authorized  by  the  Republic  of  China  to 
appear  as  counsel  in  the  said  suit.  For  the  reference  of  the 
Department,  a  copy  of  the  complaint,  together  with  related 
affidavit  and  papers  submitted  to  the  Court,  was  trans¬ 
mitted  by  the  Embassy  on  November  19,  1951,  to  the  Acting 
Director  of  the  Office  of  Chinese  Affairs. 

318  As  it  will  be  recalled,  a  note  was  communicated  by 
the  Chinese  Embassy  to  the  Department  of  State  on 

November  14,  1951,  informing  the  Department  that  my 
Government  had  abolished  all  the  military  procurement 
agencies  of  the  Chinese  Government  in  the  United  States, 
including  the  Office  of  the  Chinese  Air  Force,  and  estab¬ 
lished  a  new  single  procurement  commission.  On  the  same 
date,  this  Embassy  communicated  to  the  Department  two 
other  notes  informing  the  Department  that  Lieutenant 
General  Pang-Tsu  Mow  had  been  suspended  from  all  his 
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duties  as  of  August  21, 1951,  including  those  of  the  Director 
of  the  Chinese  Air  Force  Office  in  the  United  States,  and 
that  Colonel  Ve-Shuen  Hsiang,  Executive  Officer  of  the 
said  office,  had  been  dismissed  from  office  as  of  August  21, 
1951. 

I  wish  to  add  that  on  May  1,  1951,  the  Commander-in- 
Chief  of  the  Chinese  Air  Force  Headquarters  transmitted 
to  the  Chinese  Air  Force  Office  in  the  United  States  orders 
of  the  Chinese  Ministry  of  National  Defense  dated  April  27, 
1951,  directing  the  unification  of  the  military  procurement 
activities  of  the  Republic  of  China  in  the  United  States  and 
instructing  Lieutenant  General  Mow  to  wind  up  the  Chinese 
Air  Force  Office  in  the  United  States,  and  to  turn  over  the 
funds  and  records  of  the  Office  of  the  Chinese  Air  Force 
in  the  United  States.  In  wilful  violation  of  these 
319  orders,  Lieutenant  General  Mow,  supported  by 
Colonel  Hsiang,  refused  to  comply  with  the  instruc¬ 
tions  and  has  persisted  in  such  refusal.  My  Government 
has  therefore  taken  the  case  to  the  courts  in  the  United 
States  to  seek  remedy. 

Meanwhile  I  beg  to  inform  you  that  neither  Lieutenant 
General  Mow  nor  Colonel  Hsiang  has  any  authority  to 
represent  the  Republic  of  China  or  any  of  its  branches  or 
agencies  for  any  purpose  whatsoever  and  they  have  no 
authority  to  possess  any  funds,  property,  books,  records  or 
files  belonging  to  the  Republic  of  China  or  any  of  its 
branches  or  agencies,  including  the  Chinese  Air  Force  Office 
in  the  United  States  or  the  premises  occupied  by  the  said 
office  at  2110  Leroy  Place,  Washington,  D.  C.,  or  elsewhere. 

I  should  appreciate  it  highly  if  the  Department  would 
deem  it  appropriate  to  communicate  through  proper 
channels  the  foregoing  information  and  the  contents  of  the 
three  notes  referred  to  above  to  the  United  States  District 
Court  for  the  District  of  Columbia, 

Sincerely  yours, 

/s/  V.  K.  Wellington  Koo. 
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Filed  Nov  28  1951 


DEPARTMENT  OF  STATE, 

WASHINGTON 

November  28,  1951. 

In  reply  refer  to 

L 

My  dear  Judge  Kirkland: 

Reference  is  made  to  your  letter  of  November  27,  1951 
inquiring  as  to  the  government  recognized  by  the  Govern¬ 
ment  of  the  United  States  as  the  Government  of  the 
Republic  of  China,  the  identity  of  the  Ambassador  repre¬ 
senting  such  government  in  the  United  States  and  the 
identity  of  the  President  of  the  Republic  of  China. 

In  reply  you  are  informed  that  this  Government  recog¬ 
nizes  the  National  Government  of  the  Republic  of  China, 
the  seat  of  which  is  at  Taipei,  Formosa.  The  latter 
Government  is  represented  in  the  United  States  by 
Ambassador  V.  K.  Wellington  Koo. 

As  to  the  identity  of  the  President  of  the  Republic  of 
China  there  is  enclosed  a  certified  copy  of  a  note  dated 
March  1,  1950  from  Ambassador  Koo  to  the  Secretary  of 
State  stating  that  Generalissimo  Chiang  Kai-shek  had  that 
day  resumed  the  office  of  the  President  of  the  Republic  of 
China. 

Sincerely  yours, 

For  the  Acting  Secretary  of  State: 
Jack  B.  Tate, 

Acting  Legal  Adviser. 

Enclosure : 

Certified  copy  of  note  of  March  1,  1950. 

The  Honorable  James  R.  Kirkland, 

United  States  District  Court 
for  the  District  of  Columbia. 
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322  Chinese  Embassy, 

Washington. 

March  1,  1950. 

Sir: 

Referring  to  my  note  of  January  24, 1949,  and  your  reply 
thereto  of  February  1,  1949,  it  will  be  recalled  that  when 
His  Excellency  Generalissimo  Chiang  Kai-shek,  President 
of  the  Republic  of  China,  retired  for  cause  on  January  21, 
1949,  General  Li  Tsung-jen,  in  accordance  with  the  Con¬ 
stitution  of  the  Republic  of  China  which  stipulates  that  the 
Vice  President  shall  act  for  the  President  in  the  discharge 
of  the  duties  and  in  the  exercise  of  the  powers  of  the  Presi¬ 
dent  in  case  the  President  should  be  unable  to  attend  to  his 
duties,  began  to  act  for  the  President  on  the  same  date. 

Under  instructions  of  my  Government,  I  have  the  honor 
to  inform  you  that  Generalissimo  Chiang  has  today  re¬ 
sumed  the  office  of  the  President  of  the  Republic  of  China 
following  the  discontinuance  of  the  circumstances  under 
which  His  Excellencv  retired. 

Accept,  Sir,  the  renewed  asurances  of  my  highest  con¬ 
sideration. 

/s/  V.  K.  Wellington  Koo. 

The  Honorable  Dean  Acheson, 

Secretary  of  State. 

##•••*•••  • 

323  Filed  Nov  29  1951 

Answer  to  Motion  to  Dismiss  and  to  Vacate  Temporary 

Restraining  Order 

Comes  now  plaintiff  by  its  attorneys,  William  E.  Leahy 
and  William  J.  Hughes,  Jr.,  of  Washington,  D.  C.,  and 
Robert  P.  Patterson,  of  New  York  City,  and  for  answer  to 
defendants’  Motion  to  Dismiss  and  Motion  to  Vacate  Tem¬ 
porary  Restraining  Order,  shows: 

1.  These  motions  have  no  standing,  being  in  violation  of 
the  rules,  as  no  Points  and  Authorities  are  attached. 
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2.  The  motion  incorrectly  describes  the  character  of  this 
suit.  The  suit  is  one  brought  by  an  employer  against  two 
dismissed  employees  for  an  accounting  of  funds  entrusted 
to  them,  a  return  of  unexpended  funds  and  relinquishment 
of  the  employer’s  records.  The  matters  raised  by  the 
motion  relating  to  the  status  of  the  Government  of  China 
or  its  officials  are  wholly  irrelevant.  There  are  attached 
hereto  and  made  a  part  hereof  copies  of  a  letter  dated 
November  26,  1951  from  Honorable  Wellington  Koo, 
Ambassador  of  China  to  the  United  States,  addressed  to 

the  Honorable  The  Acting  Secretary  of  State,  and 
324  of  the  answer  thereto  dated  November  28,  1951 
showing  that  the  State  Department  recognizes  as  the 
Government  of  the  Republic  of  China,  the  government  of 
which  the  Honorable  Generalissimo  Chiang  Kai-shek  is 
President  and  of  which  the  Honorable  Wellington  Koo  is 
the  Ambassador  to  the  United  States.  These  letters  also 
show  that  defendants  were  removed  from  office  by  authority 
of  a  foreign  government  recognized  by  the  United  States. 
The  facts  stated  in  these  letters  are  conclusive  and  binding 
upon  the  courts  of  the  United  States. 

3.  The  Motion  to  Dismiss  should  be  denied  on  the  ground 
that  it  is  improperly  filed  under  an  alleged  special 
appearance  but  in  reality  constitutes  an  attempt  to  litigate 
the  case  on  its  merits. 

4.  In  the  alternative,  the  special  appearance  of 
defendants’  attorneys  should  be  deemed  a  general 
appearance  for  the  defendants  who  have  left  the  jurisdic¬ 
tion  to  avoid  service  of  process. 

5.  This  Court  can  take  judicial  notice  of  the  fact  that  the 
process  it  issued  against  defendants  is  legally  sufficient. 
Personal  service  of  the  Complaint,  Order  for  Temporary 
Restraining  Order,  and  Motions  was  diligently  attempted 
but  has  proved  impossible,  defendants  having  left  the  juris¬ 
diction  to  avoid  service  of  process. 

6.  And  for  such  other  reasons  as  appear  on  the  face  of 
the  Motion  and  may  be  argued  at  the  hearing  thereof. 
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Wherefore,  plaintiff  prays  that  the  Motion  to  Dismiss 
be  denied. 

William  E.  Leahy 
William  J.  Hughes,  Jr. 

Robert  P.  Patterson, 

Of  Counsel. 

**•••#•*•• 

345  Filed  Nov  29  1951 

Motion  for  Temporary  Restraining  Order 

1.  Plaintiff  shows  that  on  November  14,  1951  this  Court 
upon  the  verified  Complaint  filed  herein,  and  the  Affidavit 
of  Liang-Chien  Cha  shoving  that  immediate  and  irrep¬ 
arable  damage  would  result,  issued  its  Temporary 
Restraining  Order  herein.  For  good  cause  shown  this 
Court  within  the  ten-day  period  provided  by  Rule  65  FRCP 
extended  the  said  Temporary  Restraining  Order  until 
November  30,  1951. 

2.  Plaintiff  shows  that  neither  this  Court’s  Marshal  nor 
a  process  server  specially  appointed  have  ever  been  able  to 
serve  either  above  Order  upon  defendants,  due  to  their 
departure  from  this  jurisdiction  and  avoidance  of  the  serv¬ 
ice  of  this  Court’s  process. 

3.  Plaintiff,  Republic  of  China,  upon  the  pleadings, 
affidavits  and  motions  heretofore  filed,  moves  the  Court 
for  a  temporary  restraining  order  restraining  defendant 
Pang-Tsu  Mow  and  defendant  Ve-Shuen  Hsiang,  their 
agents,  representatives,  employees  and  any  other  persons 
under  their  control,  pending  the  hearing  and  determina¬ 
tion  of  plaintiff’s  motion  for  a  preliminary  injunction  in 

accordance  with  the  prayer  therefor  of  the  complaint 

346  filed  herein,  (a)  from  spending,  transferring  or 
otherwise  disposing  of  any  moneys  or  other  proper¬ 
ties  (or  the  proceeds  thereof)  entrusted  to  or  placed  under 
the  control  of  said  defendants  or  either  of  them  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff,  and  (b)  from  re¬ 
moving,  destroying,  disposing  of  or  exercising  any  control 
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over  any  of  the  books,  papers,  documents,  records  and 
equipment  of  the  Chinese  Air  Force  Office  in  U.S.A.,  or 
any  other  books,  papers,  documents  and  records  relating 
to  the  expenditures,  deposits,  transfers  or  disposals  of,  or 
other  dealings  with,  any  moneys  or  other  properties  (or 
the  proceeds  thereof)  entrusted  to  or  placed  under  the  con¬ 
trol  of  said  defendants  or  either  of  them  by  plaintiff  or 
any  branch  or  agency  of  plaintiff,  or  relating  to  the  busi¬ 
ness  or  operations  of  the  Chinese  Air  Force  Office  in  U.S.A., 
on  the  ground  that,  unless  defendants  are  restrained  as 
aforesaid,  immediate  and  irreparable  damage  will  result 
to  plaintiff  before  notice  of  a  motion  for  a  preliminary  in¬ 
junction  can  be  served  and  the  hearing  had  thereon,  as 
more  fully  appears  from  the  verified  complaint  and  the 
affidavit  of  Liang-Chien  Cha  filed  concurrently  herewith. 

Dated :  November  29,  1951. 

William  E.  Leahy 
William  J.  Hughes,  Jr. 
Attorneys  for  Plaintiff 

Office  and  Post  Office  Address 
821  15th  Street,  N.W. 
Washington,  D.  C. 


349  Filed  Nov  29  1951 

Petition  for  Order  Designating  a  Disinterested  Person  to 
Take  Possession  of  Chinese  Air  Force  Office  in  U.  S.  A. 

Comes  now  plaintiff  by  its  attorneys,  William  E.  Leahy 
and  William  J.  Hughes,  Jr.,  of  Washington,  D.  C.,  and 
Robert  P.  Patterson  of  New  York  City,  and  moves  this 
Court  for  an  Order  authorizing  a  disinterested  person  to 
take  immediate  possession  of  the  premises  at  2110  Leroy 


Robert  P.  Patterson 
New  York  City 
Of  Counsel 

•  •  *  • 
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Place,  N.W.,  Washington,  D.C.,  and  of  all  records,  files, 
books,  documents  and  papers,  and  all  furnishings  and  equip¬ 
ment  of  the  Chinese  Air  Force  Office  in  U.S.A.  located  at 
said  premises,  subject  to  the  right  of  reasonable  access 
thereto  by  plaintiff  and  defendants. 

For  cause,  plaintiff  shows : 

1.  The  present  suit  was  filed  on  November  14,  1951,  on 
which  date  this  Court  granted  a  temporary  restraining 
order  restraining  the  defendants  from  exercising  any  con¬ 
trol  over  the  records,  files,  etc.  of  the  Chinese  Air  Force. 

2.  Defendants  have  made  it  impossible  for  officers  of  this 
Court  to  serve  said  temporary  restraining  order  on  defend¬ 
ants,  by  deliberately  absenting  themselves  from  the  District 
of  Columbia  to  avoid  service  of  process. 

3.  No  responsible  person  has  been  left  in  charge  of  the 
said  records,  files,  etc.  or  of  the  premises  occupied  by  the 

Chinese  Air  Force  in  U.S.A. 

350  4.  Access  to  the  records,  files,  etc.,  and  to  said 

premises  has  been  refused  to  plaintiff. 

5.  An  emergency  situation  has  been  presented  by  the 
defendants  ’  avoidance  of  service  and  their  abandonment  of 
the  office  and  premises  requiring  that  an  appointee  of  this 
Court  be  given  immediate  possession  and  control  over  the 
premises  and  the  records,  files,  etc.,  and  in  order  to  preserve 
and  protect  the  same  and  to  permit  plaintiff  to  ascertain 
the  status  of  the  Chinese  procurement  program  and  to  carry 
it  forward. 

6.  Unless  a  responsible  person  takes  immediate  posses¬ 
sion  of  the  premises,  these  records,  files,  etc.  may  be  lost 
or  destroyed. 

7.  There  is  attached  hereto  and  made  a  part  hereof  affi¬ 
davit  of  Liang  Chien  Cha. 
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W  HEREFORE : 

Plaintiff  prays  that  this  Court  authorize  a  disinterested 
person  to  take  possession  of  the  said  records,  files,  etc., 
and  of  said  premises,  and  to  hold  the  same  subject  to  the 
right  of  reasonable  access  thereto  by  the  plaintiff  and  the 
defendants. 

William  E.  Leahy 
William  J.  Hughes,  Jr. 
Bowen  Building 
Washington,  D.  C. 
Attorneys  for  Plaintiff 

Robert  P.  Patterson 
New  York  City 
Of  Petition 

•  •*••••••# 

351  Filed  Nov.  29,  1951 

Affidavit  of  Liang-Chien  Cha 

United  States  of  America 
District  of  Columbia 

Liang-Chien  Cha,  being  duly  sworn,  deposes  and  says: 

I  am  the  Vice  Minister  of  Justice  of  the  Republic  of 
China.  The  present  motion  results  from  the  fact  that  the 
defendants  have  deliberately  made  it  impossible  for  officers 
of  this  Court  to  obtain  service  of  this  Court’s  temporary 
restraining  order  upon  them.  Although  a  special  process 
server,  appointed  by  this  Court,  has  attempted  with  all 
possible  diligence  to  obtain  personal  service  of  the  said 
order  upon  defendants,  it  has  been  impossible  for  him 
to  do  so.  The  defendants  have  absented  themselves  from 
their  usual  places  of  abode,  as  also  from  the  premises  of 
the  Chinese  Air  Force  Office  in  U.S.A.  at  2110  Leroy  Place, 
N.  W.,  Washington,  D.  C.,  and  they  are  now  reported  to 
be  in  New  York  City,  where  they  cannot  be  served  with 
the  process  of  this  Court. 
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Investigation  by  attorneys  for  plaintiff  reveals  that  both 
defendants  went  to  New  York  City  on  or  before  November 
15, 1951,  for  the  purpose  of  avoiding  service  of  this  Court’s 
temporary  restraining  order  and  since  departing  from  the 
District  of  Columbia  they  have  remained  in  hiding.  It 
appears  that  defendant  Mow  has  been  closeted  for  more 
than  a  week  in  an  apartment  at  101  East  74th  Street,  New 
York  City,  never  leaving  the  building  and  instructing  his 
servant  thereat  to  admit  no  strangers. 

The  special  process  server,  appointed  by  this  Court, 
after  inability  of  the  United  States  Marshall  to  effect  serv¬ 
ice,  went  to  the  residence  of  defendant  Hsiang  at 
352  410  Cedar  Street,  Washington,  D.  C.,  where  he  was 

informed  by  a  child  of  said  defendant  that  neither 
his  mother  nor  father  was  home  and  that  he  had  been 
instructed  not  to  talk  to  anybody,  not  to  open  the  door 
and  to  tear  up  any  papers  that  might  be  delivered. 

On  November  21,  1951,  plaintiff  made  formal  demand 
upon  employees  working  at  the  Chinese  Air  Force  Office 
in  U.S.A.  at  2110  Leroy  Place,  N.  W.,  Washington,  D.  C-, 
for  delivery  to  plaintiff  of  the  books,  records,  etc.,  which 
belong  to  plaintiff,  or  in  default  thereof  for  access  thereto. 
This  demand  was  refused  in  its  entirety.  Since  then  Wil¬ 
liam  A.  Roberts,  Esq.,  and  Warren  Woods,  Esq.,  have  on 
November  24  last  filed  a  Motion  herein  assailing  the  juris¬ 
diction  of  this  Court  but  they  have  done  so  under  a  special 
appearance  only  and  the  defendants  continue  to  avoid 
service  of  process.  There  is  no  responsible  person  in  charge 
of  the  premises  at  2110  Leroy  Place  or  of  the  books,  records, 
papers,  etc.,  located  thereat. 

As  Vice  Minister  of  Justice  of  the  Republic  of  China,  I 
am  seriously  apprehensive  that  the  books,  records,  etc., 
at  the  Office  of  the  Chinese  Air  Force  may  be  destroyed 
or  put  into  disorder  and  that  the  defendants  will  thus 
thwart  the  process  of  this  Court  and  prevent  or  delay  the 
accounting  herein  prayed  for.  Further,  without  access  to 
said  books  and  records  the  Chinese  Government  has  no 
means  of  ascertaining  the  status  of  the  procurement  pro- 
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grain  formerly  in  charge  of  defendants  herein,  and  it  is 
necessary  to  obtain  access  to  the  books,  records,  etc., 
353  herein  to  determine  the  status  of  the  procurement 
program  and  to  carry  it  forward.  It  is  necessary 
to  authorize  the  plaintiff  or  some  other  responsible  person 
to  take  immediate  possession  of  said  premises  and  all  of 
the  books,  papers,  documents,  records,  furnishings  and 
equipment  of  the  Chinese  Air  Force  contained  therein,  to 
preserve  them  and  make  them  available  to  the  plaintiff 
subject  to  a  right  of  inspection  by  the  defendants. 

Liang-Chiex  Cha. 

Sworn  to  before  me  this  26th  day  of  November,  1951. 
(Notarial  Seal)  JeanC.  Lindeman. 

My  commission  expires  Oct.  31,  1955. 

355  Filed  Nov.  29,  1951 

***•*•*• 

Order  Designating  a  Disinterested  Person  to  Take  Posses¬ 
sion  of  the  Premises  and  the  Contents  Thereof  at  2110 
Leroy  Place,  N.  W.,  Washington,  D.  C.,  Occupied  by 
Chinese  Air  Force  Office  in  U.  S.  A. 

This  cause,  coming  on  to  be  heard  upon  plaintiff’s  motion, 
supported  by  affidavit,  for  an  order  designating  a  dis¬ 
interested  person  to  take  possession  of  the  premises  at 
2110  Leroy  Place,  N.  W.,  Washington,  D.  0.,  and  all  records, 
files,  etc.  of  the  Chinese  Air  Force  Office  in  U.S.A.  located 
at  said  premises,  subject  to  the  right  of  reasonable  access 
thereto  by  the  plaintiff  and  the  defendants,  and  good  cause 
being  shown  therefor,  it  is: 

Ordered  and  Adjudged  that  William  P.  McCracken  is 
herebv  designated  and  directed  bv  this  Court  to  take 
possession  of  the  premises  at  2110  Leroy  Place,  N.  W., 
Washington,  D.  C.,  and  all  records,  files,  books,  docu¬ 
ments,  and  papers,  and  all  the  furnishings  and  equipment 
of  the  Chinese  Air  Force  Office  in  U.S.A.,  situated  on  said 
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premises,  and  to  hold  the  same  as  custodian  until  the 
further  order  of  this  Court,  with  authority  to  place 
356  them  under  guard  and  in  his  discretion  to  move 
the  records,  files,  etc.  to  a  suitable  storage  place; 
and  said  custodian  is  further  directed  to  make  and  file 
with  this  Court  an  inventory  of  all  records,  files,  books, 
documents,  and  papers  and  of  all  furnishings  and  equip¬ 
ment  and  of  all  other  property  contained  in  said  premises ; 
and  said  custodian  is  further  directed  to  make  all  of  said 
records,  files,  books,  documents  and  papers  accessible  at 
all  reasonable  times  in  his  discretion  to  the  plaintiff  and 
the  defendants  under  such  safeguards  as  he  may  deem 
necessary  to  the  preservation  and  protection  of  said  rec¬ 
ords,  files,  etc.  in  order  to  permit  the  plaintiff  to  ascertain 
the  status  (financial  or  otherwise)  of,  and  to  carry  for¬ 
ward,  the  procurement  program  of  the  plaintiff  and  its 
Air  Force  and  to  permit  defendants  to  prepare  the  account¬ 
ing  prayed  for  in  this  action. 

The  expenses  of  the  custodian  incurred  in  carrying  out 
the  provisions  of  this  order  shall  be  advanced  by  plaintiff, 
subject  to  the  further  order  of  this  Court. 

This  order  issued  at  10:35  o’clock  in  the  forenoon  this 
29th  day  of  November,  1951,  shall  take  effect  upon  the 
service  of  a  copy  hereof  upon  such  person  as  may  be  found 
at  said  premises  purporting  or  appearing  to  be  in  charge 
thereof  and  upon  the  posting  of  a  copy  hereof  in  a  con¬ 
spicuous  place  at  said  premises.  This  order  is  conditioned 
upon  deposit  with  the  Court  by  the  plaintiff  of  a  bond  in 
the  amount  of  $3,000.00. 

The  Marshal  of  this  Court  is  directed  to  assist  the  fore- 
<min£  custodian  in  obtaining  possession  of  the  premises 
in  accordance  with  the  provisions  of  this  order. 

James  R.  Kirkland,  Judge. 
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357  Filed  Nov.  29,  1951 

•  *•••••# 

Temporary  Restraining  Order  and  Order  Setting  Motion  for 
Preliminary  Injunction  for  Hearing. 

W  hereas,  no  service  has  been  had  upon  defendants  of 
this  Court's  restraining  order  heretofore  issued  and  ex¬ 
tended,  due  to  defendants’  absence  from  this  District  and, 
Whereas,  in  this  cause  it  has  been  made  to  appear  by  the 
verified  complaint  of  plaintiff,  Republic  of  China,  filed 
herein,  and  the  affidavit  of  Liang-Chien  Cha,  that  defendant 
Mow  was  formerly  the  director  of  the  Chinese  Air  Force 
Office  in  U.S.A. ;  that  defendant  Hsiang  was  formerly  the 
executive  officer  of  said  Office;  that  by  virtue  of  the  posi¬ 
tion  defendant  Hsiang  held,  the  authority  and  control  over 
the  affairs  of  the  Chinese  Air  Force  Office  in  U.S.A.  which 
he  exercised,  and  the  duties  which  he  performed,  defendant 
Hsiang  shared  with  defendant  Mow  the  control  over  a 
large  part  of  the  funds  which  are  hereinafter  stated  to 
have  been  entrusted  to  or  placed  under  the  control  of 
defendant  Mow,  and  accordingly  said  funds  were  in  effect 
entrusted  to  or  placed  under  the  control  of  both  of  said 
defendants;  that  plaintiff  entrusted  to  or  placed  under 
the  control  of  defendant  Mow  large  sums  of  money  which 
defendants  were  authorized  to  expend  for  specific  purposes, 
including  the  purchase  of  equipment  and  supplies  for  the 
Chinese  Air  Force  and  the  purchase  of  materials  for 

358  the  aeronautical  industry  of  the  Republic  of  China; 
that  defendants  owed  a  duty  to  adequately  account 

to  plaintiff  for  the  expenditure  of  said  funds  and  to  turn 
over  to  plaintiff  upon  demand  the  unexpended  portion  of 
said  funds  as  well  as  all  books,  papers,  documents  and 
records  of  the  Chinese  Air  Force  Office  in  U.S.A.;  that  in 
the  latter  part  of  April,  1951,  the  Chinese  government  duly 
ordered  that,  effective  May  1,  1951,  existing  Chinese  mili¬ 
tary  purchasing  organizations  in  the  United  States,  in¬ 
cluding  the  Chinese  Air  Force  Office  in  U.S.A.,  should  be 
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abolished  and  that  their  functions  should  be  taken  over 
by  a  single  consolidated  agency  and  that  all  funds  and 
relevant  records  of  the  Chinese  Air  Force  Office  in  U.S.A. 
should  be  handed  over  to  a  newly  created  Procurement 
Commission;  that  said  defendants  failed  and  refused  to 
turn  over  to  the  Procurement  Commission  any  of  the  funds 
and  relevant  records  of  the  Chinese  Air  Force  Office  in 
U.S.A. ;  that  on  or  about  August  21,  1951,  the  Chinese 
government  ordered  defendant  Mow  to  turn  over  all  govern¬ 
ment  funds  and  relevant  records  to  the  Chinese  Ambas¬ 
sador,  His  Excellency  V.  K.  Wellington  Koo,  and  another 
official  of  the  Chinese  government,  Ta-Wei  Yu;  that  de¬ 
fendants  failed  and  refused  to  turn  over  any  part  of  the 
funds  and  records  and  have  persisted  in  such  refusal; 
that  defendants  have  not  properly  accounted  for  the  use 
of  the  funds  entrusted  to  or  placed  under  the  control  of 
defendant  Mow,  but  on  the  contrary,  they  have  continued 
to  exercise  control  over  said  funds,  and  both  defendants 
are  concealing  said  funds  from  the  Republic  of  China  and 
are  using  and  applying  said  funds  for  the  payment  of  un¬ 
authorized  expenses;  that  continuation  of  such  acts  would 
obstruct  the  granting  of  the  relief  prayed  for  in  plaintiff’s 
complaint  filed  herein,  namely,  a  decree  compelling  defend¬ 
ants  (a)  to  render  an  accounting  of  all  moneys  or 
359  other  properties  (or  the  proceeds  thereof)  entrusted 
to  or  placed  under  the  control  of  defendants  or 
either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  (b)  to  surrender  and  pay  over  to  plaintiff  all 
of  said  moneys  and  properties  (or  the  proceeds  thereof) 
not  properly  expended  or  used  for  purposes  authorized  by 
plaintiff,  and  (c)  to  deliver  to  plaintiff  all  books,  papers, 
documents,  records  and  equipment  of  the  Chinese  Air  Force 
Office  in  U.S.A.,  and  all  other  books,  papers,  documents 
and  records  relating  to  the  expenditures,  deposits,  trans¬ 
fers  or  disposals  of,  or  other  dealings  with,  any  moneys 
or  other  properties  (or  the  proceeds  thereof),  entrusted 
to  or  placed  under  the  control  of  said  defendants  or  either 
of  them  by  plaintiff  or  any  branch  or  agency  of  plaintiff, 
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or  relating  to  the  business  or  operations  of  the  Chinese 
Air  Force  Office  in  U.S.A.;  and  further  that  continuation 
of  such  acts  would  cause  immediate  and  irreparable  dam¬ 
age  to  plaintiff;  and  it  appearing  further  that  notice  to 
the  defendants  prior  to  issuance  of  this  restraining  order 
would  result  in  further  efforts  by  the  defendants  to  conceal 
said  funds  and  to  use  and  apply  them  for  the  payment 
of  unauthorized  salaries  and  expenses  and  would  cause 
immediate  and  irreparable  damage  to  plaintiff, 

Now,  Therefore,  upon  motion  of  plaintiff,  it  is 
Ordered  and  Adjudged,  that  defendant  Mow  and  de¬ 
fendant  Hsiang,  their  agents,  representatives,  employees 
and  any  other  persons  under  their  control,  be  and  they 
hereby  are  temporarily  restrained  (a)  from  spending, 
transferring  or  otherwise  disposing  of  any  moneys  or  other 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  said  defendants  or  either  of 
360  them  by  plaintiff  or  any  branch  or  agency  of  plain¬ 
tiff,  and  (b)  from  removing,  destroying,  disposing 
of  or  exercising  any  control  over  any  of  the  books,  papers, 
documents,  records  and  equipment  of  the  Chinese  Air 
Force  Office  in  U.S.A.,  or  any  other  books,  papers,  docu¬ 
ments  and  records  relating  to  the  expenditures,  deposits, 
transfers  or  disposals  of,  or  other  dealings  with,  any 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  Office  in  TT.S.A. 

This  restraining  order  will  remain  in  force  only  until 
the  hearing  and  determination  of  the  application  for  a 
preliminary  injunction  herein,  and  shall  expire  within  ten 
days  after  entry,  unless  within  said  time  it  is  extended 
for  a  longer  period  for  a  good  cause  shown  or  unless 
defendants  herein  consent  that  it  may  be  extended  for  a 
longer  period.  The  matter  of  the  issuance  of  a  preliminary 
injunction  is  hereby  set  down  for  hearing  before  the  Mo¬ 
tions  Judge  of  this  Court  on  the  10th  day  of  December, 
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1951,  at  10  o’clock  in  the  forenoon,  of  said  day.  Defendants 
shall  file  their  counter-affidavits,  if  any,  on  or  before  the 
7th  day  of  December,  1951. 

This  order  issued  at  10 :25  A.M.  this  29th  day  of  Novem¬ 
ber,  1951,  shall  take  effect  as  to  each  defendant  upon  serv¬ 
ice  on  such  defendant  of  a  copy  hereof,  a  copy  of  the 
complaint,  a  copy  of  the  motion  for  preliminary  injunction 
and  a  copy  of  the  affidavit  of  Liang-Chien  Cha,  provided 
the  bond  in  the  amount  of  $500.00  heretofore  deposited 
with  the  Court  shall  be  continued  in  full  force  and  effect. 

James  R.  Kirkland,  Judge. 
361  Filed  Dec.  3,  1951 

Answer  to  Petition  for  Order  Designating  a  Disinterested 
Person  to  Take  Possession  of  Chinese  Air  Force  Office 
in  the  United  States  of  America. 

Come  now  defendants  specially  appearing  by  their  at¬ 
torneys  William  A.  Roberts  and  Warren  Woods  and  reply 
to  petition  for  order  as  above-captioned  as  follows: 

1.  Defendants  are  without  knowledge  as  to  the  allega¬ 
tions  of  Paragraph  One  of  the  petition  and  deny  that  any 
valid  temporary  restraining  order  has  been  issued  by 
any  court. 

2.  Defendants  deny  the  allegations  of  Paragraph  Two 
of  the  petition  and  demand  proof  that  they  deliberately 
absented  themselves  from  the  District  of  Columbia  to 
avoid  service  of  process.  On  the  contrary,  defendants  as¬ 
sert  that  they  have  been  forcibly  restrained  from  return¬ 
ing  to  the  District  of  Columbia  by  threats  of  bodily  harm 
from  private  detectives  in  the  employ  of  the  plaintiff. 

3.  Defendants  deny  the  allegations  of  Paragraph  Three 
of  the  Complaint  and  state  that  at  all  times  since  November 
14,  1951,  responsible  officers  and  civilian  employees  of 
the  Chinese  Air  Force  Office  in  the  United  States  of  Amer- 
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ica  have  been  present  at  the  premises  at  2110  Le  Roy 

362  Place,  N.  W.,  subject  to  usual  process  of  this  Court, 
as  more  fully  set  forth  in  the  affidavits  hereto 

attached. 

4.  Defendants  deny  that  access  to  the  records,  files,  etc., 
located  at  2110  Le  Roy  Place,  N.  W.,  has  been  refused 
to  plaintiff.  Defendants  assert  that  certain  persons  pur¬ 
porting  to  act  for  plaintiff  illegally  and  violently  forced 
an  entry  to  the  premises  at  2110  Le  Roy  Place,  N.  W.,  on 
or  about  November  21,  1951.  Said  individuals,  refusing 
to  explain  their  purpose  or  to  leave  the  premises  when 
ordered,  roamed  at  will  through  a  five  storey  building 
disturbing,  disrupting,  and  perhaps  destroying,  removing 
or  altering  unknown  quantities  of  files  and  records.  This 
trespass  upon  the  premises  was  carried  out  without  formal 
or  informal  demand  upon  defendants  or  their  attorneys. 

5.  Defendants  denv  that  an  emergencv  situation  exists 
or  that  they  have  abandoned  the  aforesaid  office  and 
premises  or  that  any  reason  exists  for  the  appointment 
of  a  custodian  in  order  to  preserve  and  protect  the  records 
and  files  and  to  permit  plaintiff  to  ascertain  the  status 
of  the  Chinese  procurement  program  and  to  carry  it  for¬ 
ward.  On  the  contrary,  defendants  assert,  as  more  fully 
set  forth  in  the  attached  affidavits,  that  continued  oc¬ 
cupancy  of  the  premises  by  defendants  and  their  subordin¬ 
ates  is  required  for  the  honest  and  efficient  carrying 
forward  of  the  Chinese  procurement  program  in  order  to 
prevent  such  program  from  falling  into  the  hands  of 
corrupt  and  venal  individuals. 

6.  Defendants  deny  that  any  reason  exists  for  the  ap¬ 
pointment  of  a  disinterested  person  to  take  possession  of 
the  premises  and  assert  that  their  eviction  from  the  prem¬ 
ises  will  cause  irreparable  injury  to  the  procurement  pro¬ 
gram  for  the  Chinese  Air  Force  in  the  United  States. 

363  7.  Defendants  deny  the  jurisdiction  of  this  Court 
to  issue  any  order  in  this  proceeding  until  and  unless 

the  right  of  plaintiff  to  sue  in  the  United  States  is  properly 
established.  Defendants  deny  the  authority  of  Liang-Chien 
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Cha  to  make  any  representations  to  this  Court  as  a  rep¬ 
resentative  of  the  lawful  Republic  of  China,  and  assert 
that  Liang-Chien  Cha,  whose  affidavit  is  attached  to  the 
aforesaid  petition,  is  an  alien  Chinese  "without  status  to 
sue  in  the  courts  of  this  country  in  behalf  of  the  Republic 
of  China. 

Wherefore: 

Defendants  pray  that  this  Court  hear  oral  argument  on 
the  petition  of  plaintiff  and  this  answer,  receive  evidence 
as  to  controverted  facts,  and  upon  the  record  after  due 
notice  deny  the  prayers  of  the  petition  for  appointment 
of  a  disinterested  person  to  take  possession  of  the  prem¬ 
ises  at  2110  LeRoy  Place,  N.  W. 

William  A.  Roberts, 
Warren  Woods, 

400  DeSales  Building 
Washington  6,  D.  C. 

Certificate  of  Service 

**••*•*• 

364  Filed  Dec.  3,  1951 

Motion  to  Vacate  and/or  Modify  Order  Designating  a  Dis¬ 
interested  Person  to  Take  Possession  of  the  Premises 
and  the  Contents  Thereof  at  2110  LeRoy  Place,  N.  W., 
Washington,  D.  C.,  Occupied  by  the  Chinese  Air  Force 
Office  in  the  United  States  of  America. 

Come  now  defendants  in  the  above-entitled  action,  spe¬ 
cially  appearing  by  their  attorneys  William  A.  Roberts  and 
Warren  Woods,  and  move  this  Court  for  an  order  rescind¬ 
ing,  vacating,  and  setting  aside  and/or  modifying  its  order 
issued  at  10:35  A.  M.  in  the  forenoon  on  November  29,  1951, 
appointing  William  P.  McCracken  to  take  possession  of  the 
premises  at  2110  Le  Roy  Place,  N.  W.,  Washington,  D.  C., 
and  the  contents  thereof,  and  to  permit  access  to  such  prem¬ 
ises  and  contents  thereof  to  plaintiff. 
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For  cause,  defendants  show  as  follows: 

1.  The  order  was  issued  without  notice  to  defendants  or 
their  counsel,  whose  names  were  well  known  to  the  Court 
and  to  the  plaintiff,  and  without  opportunity  to  dispute  the 
facts  upon  which  the  order  was  based  or  to  argue  the  law 
before  the  Court,  in  violation  of  the  Constitution  of  the 
United  States  and  the  due  process  clauses  thereof. 

2.  The  order  and  the  petition  upon  which  it  is  based 
365  fail  to  designate  the  documents,  furnishing  and  equip¬ 
ment  (referred  to  in  the  petition  as  “all  records,  files, 
books,  documents  and  papuers,  and  all  furnishings  and 
equipment  of  the  Chinese  Air  Force  Office  in  the  United 
States  of  America  located  at  said  premises”)  desired  to  be 
preserved,  protected  and  made  available  to  plaintiff  for 
inspection  with  the  particularity  required  by  Rule  34  of  the 
Federal  Rules  of  Civil  Procedure. 

3.  The  order  and  the  petition  upon  which  it  is  based  fail 
to  show  that  any  of  the  contents  of  the  premises  at  2110 
Le  Roy  Place,  N.  W.,  constitute  or  contain  evidence  material 
to  any  matter  involved  in  this  action,  or  in  what  respect, 
or  with  respect  to  what  issues,  they,  or  any  of  them,  are 
material. 

4.  The  order  and  the  petition  upon  which  it  is  based  fail 
to  exclude  from  the  inspection  by  plaintiff  privileged  docu¬ 
ments  not  subject  to  discovery  under  Rule  34. 

5.  The  order  and  the  petition  upon  which  it  is  based  fail 
to  meet  the  requirements  of  Rule  34  in  that  inspection,  if 
granted,  to  the  extent  permissible  under  the  order,  would 
include  the  right  to  inspect  personal  and  confidential  com¬ 
munications  of  vital  importance  to  the  defendants  but  not 
touching  on  the  issues  of  this  case. 

6.  The  order  is  so  indefinite,  vague,  ambiguous  and  gen¬ 
eral  in  its  terms  as  to  constitute  a  deprivation  of  defend¬ 
ants’  property  without  due  process  of  law  in  that  defendants 
are  denied  access  to  the  contents  of  2110  Le  Roy  Place, 
N.  W.,  except  for  the  sole  purpose  of  preparing  “the  ac¬ 
counting  prayed  for  in  this  action”  and  presumably  may 
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not  have  access  to  such  contents  for  the  preparation  of  the 
defense  of  defendants  in  this  action. 

7.  The  order  and  the  petition  upon  which  it  is  based 

366  fail  to  set  forth  good  cause  therefor.  Plaintiff  has 
not  shown  that  the  order  issued  by  the  Court  was 

necessary  to  prepare  its  case  or  to  preserve  and  protect  the 
contents  of  the  premises  at  2110  Le  Roy  Place,  N.  W.  or  to 
facilitate  proof  at  the  trial  of  the  action. 

(a)  The  documents  occupying  the  premises  at  2110  Le 
Roy  Place,  N.  W.  are  huge  in  quantity  and  bulk,  contained 
in  approximately  1,000  or  more  file  boxes,  desk  drawers, 
closets  and  safes,  covering  five  floors  of  a  building  and  a 
period  of  time  extending  from  1941  to  the  present  date. 
Many  of  such  documents  and  files  have  no  possible  relation 
to  the  present  case  which  is  applicable  only  to  a  period 
following  September  15,  1944. 

(b)  Said  contents  of  the  premises  at  2110  Le  Roy  Place, 
N.  W.  have  been  in  the  custody  and  under  the  control  of 
responsible  officers  of  the  Chinese  Air  Force  Office  in  the 
United  States  of  America  of  adult  and  mature  years  at  all 
times  since  the  beginning  of  said  action.  None  of  said  offi¬ 
cers  has  been  the  subject  of  any  disciplinary  or  suspension 
action  against  him  by  the  plaintiff  or  persons  purporting 
to  represent  the  plaintiff. 

8.  The  order,  by  its  terms,  constitutes  a  prejudgment  of 
the  entire  merits  of  the  litigation  in  favor  of  plaintiff  before 
trial  and  proper  service  of  papers  upon  defendants,  and 
while  a  motion  is  pending  before  the  Court  questioning  the 
jurisdiction  of  the  Court  to  enter  any  order  in  this  proceed¬ 
ing.  The  order  requires  that  the  custodian  make 

367  accessible  to  plaintiff  at  all  reasonable  times  the 
entire  contents  of  the  premises  at  2110  Le  Roy  Place, 

N.  W.  “in  order  to  permit  the  plaintiff  to  ascertain  the 
status  (financial  or  otherwise),  and  to  carry  forward  the 
procurement  program  of  the  plaintiff  and  its  Air  Force.’ ’ 
The  order  thus  resolves  the  very  issue  in  controversy,  which 
is  the  authority  and  status  of  persons  purporting  to  rep- 
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resent  the  Republic  of  China  on  Formose,  in  favor  of  plain¬ 
tiff  and  against  the  defendants. 

9.  The  order  fails  to  require  a  proper  bond  from  the 
custodian.  The  order  is  conditioned  upon  deposit  with  the 
Court  of  a  bond  in  the  amount  of  Three  Thousand  Dollars 
($3,000.00),  notwithstanding  the  fact  that  the  contents  of 
the  premises  at  2110  Le  Roy  Place,  N.  W.  have  a  money 
value  far  exceeding  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  and  that  the  interruption  and  diversion  of  mail, 
telephone  calls,  and  other  communications,  as  well  as  the 
disturbance  of  files  and  records  impeding  the  procurement 
program,  may  well  expose  the  custodian  to  financial  liabili¬ 
ties  far  exceeding  the  amount  of  the  bond. 

10.  The  order  constitutes  an  illegal  invasion  of  the  inter¬ 
nal  affairs,  including  the  secret  codes,  of  a  friendly  foreign 
government.  Under  its  terms  the  custodian  has  already 
caused  to  be  opened  a  code  safe  and  has  examined  secret 
codes  contained  therein.  As  is  more  fully  set  forth  in 
affidavits  attached  hereto,  irreparable  injury  to  the  procure¬ 
ment  program,  in  the  United  States,  of  the  Republic  of 
China  has  already  been  caused  by  the  execution  of  the 
Court’s  order  in  that  the  only  skilled  personnel  in  the  United 
States  capable  of  fulfilling  procurement  contracts  in  an 
honest  and  efficient  manner  have  been  excluded  from  the 
premises  at  2110  Le  Roy  Place,  N.  W.,  and  prevented  from 
carrying  forward  the  procurement  program.  The  custodian 

has  caused  locks  to  be  changed  and  rooms  holding 
368  documents  necessary  for  reference  in  handling  pro¬ 
curement  matters  to  be  placed  under  padlock.  Official 
mail  has  been  impounded  and  fulfillment  of  shipping  com¬ 
mitments  prevented. 

11.  Said  premises  at  2110  Le  Roy  Place,  N.  W.  provided 
living  quarters  for  certain  residents  thereof  including  offi¬ 
cers  of  the  Chinese  Air  Force  who,  by  the  order,  have  been 
illegally  evicted  from  their  living  quarters. 
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Wherefore: 

Defendants  pray  that  this  Court  rescind,  vacate,  and  set 
aside  and/or  modify  its  order  of  November  29,  1951,  and 
place  upon  the  calendar  for  argument  and  the  taking  of 
evidence,  if  necessary,  in  accordance  with  the  requirements 
of  due  process,  the  petition  and  answer  thereto  filed  herein 
by  the  plaintiff  and  the  defendants,  and  grant  to  defendants 
such  other  and  further  relief  to  which  they  may  be  entitled. 

Respectfully  submitted, 

William  A.  Roberts, 
Warren  Woods, 

400  DeSales  Building 
Washington  6,  D.  C. 

•  •••••(• 

377  Filed  Dec.  3,  1951 

Affidavit  of  Ve-Shuen  Hsiang 

United  States  of  America  ) 

District  of  Columbia  (  ss' 

Ve-Shuen  Hsiang,  being  duly  sworn,  deposes  and  says: 

I  am  a  Colonel  in  the  Air  Force  of  the  Republic  of  China. 
Since  January  1,  1948  I  have  served  in  Washington,  D.  C. 
as  Executive  Officer  to  General  P.  T.  Mow  in  charge  of  the 
Chinese  Air  Force  Office  in  U.  S.  A. 

I  have  not  been  served  at  any  time  with  any  complaint  or 
any  order  of  Court  in  any  action  which  may  be  pending  in 
the  District  of  Columbia  between  the  so-called  Republic  of 
China  as  plaintiff  and  General  Mow  and  myself  as  defend¬ 
ants.  Since  November  10,  1951  I  have  been  away  from 
Washington,  D.  C.  at  various  intervals  visiting  in  Virginia, 
New  York  City  and  New  England  for  reasons  of  vacation 
and  personal  health.  I  have  an  ulcerous  condition  which 
has  made  periods  of  relaxation  necessary. 

At  all  times  that  I  have  been  absent  from  the  offices  of 
the  Chinese  Air  Force  Office  in  U.  S.  A.  at  2110  LeRoy  Place, 
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N.W.  there  have  been  responsible  persons  and  officers  of 
these  Chinese  Air  Force  under  my  command  on  the  premises 
and  in  custody  and  control  of  the  contents  of  the  premises. 
The  regular  personnel  of  the  office  are  listed  below: 

Lt.  Colonel  Shih-Hsiung  Ting 
Lt.  Colonel  Yun-Chun  Soo 
Lt.  Colonel  Ting-Pang  Wang 
Major  Tien-Chen  Fang 
Major  Chin-Cliun  Huang 
Major  Shao-Wen  Liu 
Major  Stephen  Teng 
Major  Ki-Cheng  Tsao 
Major  Yung- An  Yu 

In  the  absence  of  General  Mow  and  myself,  the  next  in 
command  is  Lt.  Colonel  Shih-Hsiung  Ting,  senior  officer  of 
the  nine  officers  listed  above.  Colonel  Ting  is  an  officer  of 
long  experience  in  command  and  with  procurement  prob¬ 
lems.  Any  one  of  the  nine  officers  listed  above  is  a 
378  fully  qualified  and  responsible  person  in  whose  safe 
keeping  the  records,  files,  etc.,  are  entirely  secure. 

Upon  information  and  belief  I  state  that  at  no  time  has 
any  demand  been  made  upon  me  or  upon  General  Mow  or 
upon  any  of  the  officers  under  our  command  for  access  to 
the  records,  files,  etc.,  located  at  2110  LeRoy  Place,  N.W. 
I  am  informed  by  my  counsel  that  he  offered  to  cooperate 
with  other  counsel  in  exchanging  mutually  satisfactory 
assurances  for  the  safe  keeping  of  these  documents  and  that 
other  counsel  refused  to  give  such  reciprocal  assurances. 
I  am  further  informed  by  my  counsel  and  my  subordinate 
officers  that  on  or  about  November  21,  at  4:45  p.m.  in  the 
afternoon  a  group  of  five  men,  including  three  Chinese  and 
two  Americans,  violently  forced  an  entrance  without  a  sup¬ 
porting  Court  order,  or  previous  consultation  with  any  of 
the  officers  on  the  premises,  or  with  General  Mow  or  myself, 
or  with  our  attorneys,  for  the  purpose  of  forcibly  disorder¬ 
ing  and  tampering  with  the  books  and  records  located  at  the 
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aforesaid  premises.  I  am  further  informed  by  Major  Chin- 
Chun  Huang,  who  was  present  at  the  time  and  whose  affi¬ 
davit  accompanies  my  own,  that  some  fifteen  minutes  later 
a  second  group  of  five  men,  including  both  Chinese  and 
Americans  joined  the  first  group,  and  against  the  orders  of 
Major  Huang  ascended  to  the  second,  third,  and  fourth  floor 
offices  and  roamed  unmolested  through  the  open  files  and 
books  of  the  offices.  Since  the  second  group  arrived  about 
5 :00  p.m.,  only  Colonel  Ting  and  Major  Huang  were  present 
at  this  time  and  they  were  physically  unable  to  prevent  free 
access  to  all  files  and  records  by  said  individuals,  many  of 
whom  were  unknown  to  my  officers.  The  individuals  who 
roamed  unmolested  throughout  the  offices  disrupting  and 
perhaps  altering  and  removing  papers  did  not  desist  from 
their  forcible  and  violent  trespass  upon  the  premises 
379  until  the  arrival  on  the  scene  of  one  of  my  counsel. 

I  am  without  knowledge  to  what  extent  as  a  result  of 
that  trespass  essential  and  vital  books  and  records  of  the 
Chinese  Air  Force  may  have  been  destroyed,  thrown  out 
windows  to  confederates  below,  altered,  or  physically  re¬ 
moved. 

The  Chinese  Air  Force  Office  in  U.  S.  A.  of  which  I  am 
Executive  Officer  has  been  at  all  times  ready,  willing,  and 
able  to  preserve  or  protect  the  records  and  the  premises 
under  its  control,  and  to  carry  forward  the  procurement 
program  of  the  legitimate  government  of  the  Republic  of 
China.  But  for  obstacles  created  by  the  plaintiff  and  its 
counsel  this  program  would  now  be  carried  forward  with 
the  same  efficiency  which  has  characterized  it  in  the  past. 
The  only  competent  and  experienced  procurement  officers 
of  the  Chinese  Air  Force  in  the  United  States  are  the  officers 
of  my  staff.  They  are  technically  qualified  to  process  com¬ 
plicated  requisitions  and  to  deal  with  contractors  who  have 
come  to  respect  their  integrity  as  a  result  of  a  long  period 
of  honest  dealing  with  them.  Until  the  arrival  in  the  United 
States  of  a  so-called  mission  from  Formosa  they  continued 
to  perform  their  duties  loyally  and  diligently,  and  would 
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now  continue  to  do  so  if  not  prevented  by  order  of  this 
Court.  At  the  present  time  orders  vital  to  the  welfare  of 
the  Chinese  Air  Force  are  awaiting  shipment  at  ports  of  the 
United  States  pending  receipt  of  payment  and  necessary 
shipping  documents.  But  for  the  extraordinary  process  of 
this  Court  obtained  by  individuals  acting  as  members  of  a 
Chiang  Kai-shek  mission  to  the  United  States,  these  vital 
supplies  would  already  be  enroute  to  Formosa.  Until  the 
arrival  of  this  mission  in  the  United  States,  Ambassador 
V.  K.  Wellington  Koo  regularly  processed  through  the 
mechanism  of  our  office  export  license  applications 
3S0  necessary  to  the  shipment  of  scarce  supplies.  Only 
after  the  mission  arrived  in  the  United  States  was 
the  State  Department  requested  by  letter  written  by  the 
Embassy  to  hold  up  further  issuance  of  export  licenses.  It 
is  thus  apparent  that  the  actions  of  this  Court  and  the  plain¬ 
tiff  have  prevented  the  carrying  forward  of  the  procure¬ 
ment  program  and  not  any  actions  of  the  defendants  herein. 

I  am  advised  that  at  the  present  time  the  premises  at 
2110  LeRov  Place,  N.W.  are  in  charge  of  a  custodian  ap¬ 
pointed  by  the  Court  and  that  all  books  and  records  on  the 
premises  are  under  seal. 

Since  the  keys  are  in  the  possession  of  the  custodian  and 
access  to  the  books  and  records  and  the  premises  has  been 
denied  to  my  officers  except  for  purposes  connected  with  the 
preparation  of  an  accounting  of  unspecified  nature,  and 
since  I  have  no  wav  of  telling  what  books  and  records  were 
destroved  or  stolen,  or  otherwise  removed  at  the  time  of  the 
unlawful  entry  on  the  premises  on  November  21,  1951, 
neither  I  nor  General  Mow  can  assume  any  responsibility 
for  the  condition  of  the  premises.  The  denial  of  access  to 
the  premises,  except  on  limited  conditions  serves  to  pre¬ 
vent  General  Mow  and  me,  or  our  subordinate  officers  from 
preparing  any  defense  in  this  matter  which  might  be  based 
on  documents  which  may  have  been  removed  by  plaintiff’s 
agents,  or  which  may  still  be  at  2110  LeRov  Place,  N.W. 
Moreover,  we  are  unable  to  have  access  to  many  documents 
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and  much  correspondence  of  an  entirely  personal  and  con¬ 
fidential  nature  having  to  do  with  our  relations  with  our 
attorneys  and  with  other  persons  not  related  to  this  Court 
action. 

Upon  information  and  belief,  I  also  state  that  on  Novem¬ 
ber  15,  1951,  certain  individuals  purporting  to  represent 
Chiang  Kai-shek  instructed  all  officers  under  the  command 
of  General  Mow  and  me  to  report  for  duty  to  an 
381  organization  described  as  the  Chinese  Defense  Min¬ 
istry  Procurement  Commission.  This  order  was  re¬ 
peated  under  date  of  November  29,  1951  in  the  form  of  an 
ultimatum  demanding  a  response  by  December  5,  1951. 
These  orders  not  having  been  transmitted  through  General 
Mow  and  me,  do  not  come  to  our  officers  through  proper 
channels  and  they  are  without  knowledge  of  their  duties 
under  these  circumstances.  The  removal  of  these  officers 
from  the  premises  at  2110  LeRov  Place,  N.W.,  deprives 
General  Mow  and  me  of  the  only  personnel  in  the  United 
States  competent  to  assist  us  in  the  preparation  of  our 
defense  in  this  action,  or  of  any  accounting  which  may  here¬ 
after  lawfully,  or  unlawfully  be  required  by  the  Court. 

Under  these  circumstances  no  injury  can  result  to  plain¬ 
tiff  if  we  are  allowed  to  continue  in  control  of  the  premises 
at  2110  LeRov  Place,  N.W.  On  the  contrary,  irreparable 
damage  to  the  procurement  program  of  the  Chinese  Air 
Force  may  w^ell  result  from  the  handling  of  vital  contracts 
by  inept,  inexperienced,  and  probably  corrupt  individuals. 
In  the  meantime  the  order,  unless  vacated  or  modified,  will 
deprive  the  defendants  of  all  effective  means  of  preparing 
their  defense  in  this  law  suit. 

Ve-Shuen  Hsiang. 

Sworn  to  before  me  on  this  3rd  day  of  December,  1951. 

Vera  B.  Hopkins. 

My  commission  expires :  Oct.  14,  1956 


84 


382  Filed  Dec.  3,  1951 

Affidavit  of  Chin-Chun  Huang’. 

United  States  of  America  ) 

District  of  Columbia  \  ss* 

Chin-Chun  Huang,  being  duly  sworn,  deposes  and  says : 

I  am  a  Major  in  the  Air  Force  of  the  Republic  of  China. 
I  have  been  assigned  to  the  Chinese  Air  Force  office  in  the 
United  States  since  1947,  serving  under  the  command  of 
General  P.  T.  Mow.  My  primary  duties  are  connected  with 
procurement  of  supplies. 

For  some  time  it  has  been  the  practice  of  my  office  to 
designate  an  officer  of  the  week,  who,  during  his  tour  of 
duty,  occupies  the  premises  at  2110  Le  Roy  Place,  N.W. 
before  and  after  regular  office  hours.  I  was  the  officer  of 
the  week  for  the  week  beginning  at  noon  on  November  17, 
1951  and  ending  at  noon  on  November  24,  1951. 

On  Wednesday,  November  21,  1951,  at  about  3:30  P.M., 
we  observed  a  police  car  parked  in  front  of  our  building. 
A  short  while  later  Colonel  William  A.  Roberts  talked  with 
Colonel  Ting  of  our  office  over  the  telephone.  Because  I  was 
duty  officer  of  the  week,  Colonel  Roberts  also  talked  to  me 
and  asked  for  information  identifying  the  police  car.  Col¬ 
onel  Roberts  left  his  telephone  number  with  me  and  told  me 
to  call  him  and  report  any  further  developments. 

Nothing  happened  until  about  4:45  P.M.  At  that  time 
I  was  on  the  second  floor  of  the  building  with  Colonel  Ting 
in  Colonel  Ting’s  office.  The  switchboard  operator  on  the 
first  floor  called  Colonel  Ting  to  report  that  a  Colonel  Shih 
had  come  into  the  building  and  wanted  to  see  Colonel  Ting. 
I  immediately  called  Colonel  Roberts  and  reported  to  him 
that  Colonel  Shih  had  entered  the  building  and  that  Colonel 
Shih  was  a  member  of  the  so-called  five-man  mission  from 
Formosa.  Colonel  Roberts  asked  me  to  put  Colonel  Shih  on 
the  telephone,  but  before  I  could  finish  the  conversation, 
a  group  of  persons  appeared  in  the  room  of  Colonel  Ting 
on  the  second  floor  where  I  was  making  the  call.  I  recog- 
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nized  in  this  group  Colonel  Shih,  Major  Shah  and 
383  Colonel  Liu,  all  members  of  the  so-called  five-man 
mission.  I  later  came  to  know  that  the  other  two 
men  were  Mr.  Leahy  and  Mr.  Cram,  two  of  the  attorneys 
for  plaintiff  in  this  proceeding. 

When  this  group  of  persons  came  into  Colonel  Ting’s 
office,  I  discontinued  my  telephone  conversation  .and  went 
into  another  room  to  call  Colonel  Roberts  back.  Having 
heard  Mr.  Leahy  introduce  himself  to  Colonel  Ting,  I  told 
Colonel  Roberts  that  Mr.  Leahv  was  there  talking  to  Colonel 
Ting.  Colonel  Roberts  asked  me  to  bring  Mr.  Leahy  to  the 
telephone  and  I  did  so.  He  and  Colonel  Roberts  talked  on 
the  telephone  for  quite  a  while — I  would  estimate  for  at 
least  five  or  six  minutes.  Meanwhile,  the  persons  accom¬ 
panying  Mr.  Leahy  were  elsewhere  in  the  building. 

After  Mr.  Leahy  concluded  his  conversation  with  Colonel 
Roberts,  I  talked  to  Colonel  Roberts  again  and  asked  him 
for  advice  since,  as  officer  of  the  week,  it  was  my  duty  to 
safeguard  the  office  before  and  after  regular  office  hours. 
Colonel  Roberts  instructed  me  to  order  those  present,  in¬ 
cluding  Mr.  Leahy,  to  leave  the  building. 

I  immediately  advised  the  group  to  leave  the  premises. 
Mr.  Cram  smiled  and  said,  “I  think  we  will  stay  here  for 
awdiile.” 

It  was  then  about  5:00  o’clock  and  the  civilian  personnel 
and  other  officers  were  leaving  the  building.  When  the 
group  on  the  secpnd  floor  defied  my  orders,  I  called  Colonel 
Roberts  again  and  reported  to  him  that  they  were  still  in 
the  building.  He  told  me  that  Mr.  Leahy  had  agreed  with 
him  over  the  telephone  that  his  group  would  leave  the  build¬ 
ing.  I  repeated  to  Colonel  Roberts  that  the  group  had  re¬ 
fused  to  follow  my  instructions. 

While  Mr.  Leahv  had  been  talking  to  Colonel  Roberts  on 
the  telephone,  a  second  group  of  four  or  five  persons  entered 
the  building.  Some  of  the  members  of  the  second  group 
joined  the  first  group.  After  our  officers  and  civilian  per¬ 
sonnel  left  the  building,  the  nine  or  ten  persons  in  the  two 


groups  were  roaming  unmolested  throughout  the 
384  building.  I  was  the  only  officer  regularly  assigned 
to  the  building  on  the  premises. 

"When  it  became  clear  to  me  that  none  of  the  persons  in 
the  building  were  showing  any  indication  of  leaving,  I  called 
Colonel  Roberts  for  the  third  time  and  told  him  that  despite 
Mr.  Leahy’s  assurances,  the  people  were  wandering  around 
the  building  looking  at  whatever  they  wanted  to  look  at. 
Colonel  Roberts  then  said  that  he  would  send  a  man  from 
his  office  to  the  building  to  talk  to  Mr.  Leahy. 

From  approximately  5:00  o’clock  to  about  5:30,  or  for 
about  one  half  hour,  I  was  alone  in  the  building  except  for 
the  nine  or  ten  people  who  had  come  with  Mr.  Leahy  and 
the  negro  janitor  who  lives  in  the  basement.  The  nine  or 
ten  people  moved  up  and  down  the  stairs  periodically  going 
into  different  offices  and  looking  into  the  closets.  I  stayed 
most  of  the  time  on  the  first  floor  at  the  switchboard.  It 
was,  of  course,  physically  impossible  for  me  to  watch  all  of 
the  members  of  Mr.  Leahy’s  group  and  I  could  not  tell 
whether  they  were  examining  files  and  records  or  throwing 
records  out  of  the  upstairs  windows  to  confederates  below. 
They  had  complete  freedom  to  go  through  the  entire  build¬ 
ing  for  as  long  as  half  an  hour. 

During  the  half-hour  period  from  5:00  to  5:30  P.M.,  I 
talked  to  Major  Shah,  who  seemed  to  be  the  leader  of  the 
Chinese  group.  I  asked  him  what  he  wanted  in  the  office. 
Up  to  that  time,  no  one  had  told  me.  Major  Shah  said  that 
the  property  in  the  building  belonged  to  the  Chinese  govern¬ 
ment  and  he  had  a  right  to  access  to  all  of  the  property 
under  the  authorization  of  the  Chinese  Embassy.  I  then 
called  Colonel  Roberts  and  asked  him  if  the  Chinese  Em¬ 
bassy  could  authorize  these  people  to  wander  around 
through  the  building  against  our  instructions.  Colonel  Rob¬ 
erts  told  me  the  Chinese  Embassy  could  not  give  them 
authority  to  break  into  a  building  in  the  United  States  with¬ 
out  a  Court  order. 
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385  At  about  5 :30  P.M.  Major  Francis  Ortman  and  Mr. 

Ross  Compton,  attorneys  with  Colonel  Roberts’  law 

firm,  arrived  at  2110  Le  Roy  Place.  Major  Ortman  immedi¬ 
ately  asked  me  what  happened.  After  I  quickly  told  him  of 
the  events  of  the  afternoon,  he  sought  our  Mr.  Leahy  who 
was  then  across  the  street.  Major  Ortman  returned  a 
few  minutes  later  and  told  me  that  everything  would  be 
alright.  Major  Shah,  still  acting  as  leader  of  the  group, 
then  instructed  everybody  to  leave  the  building.  Major 
Shah  himself  left  a  minute  or  two  later  after  returning 
to  the  second  floor  to  pick  up  his  hat  and  gloves. 

On  Friday,  November  23,  1951,  when  our  switchboard 
operator  returned  to  the  office,  I  talked  to  her  about  the 
incident  of  the  preceding  Wednesday.  She  told  me  that 
Mr.  Cram  and  Mr.  Leahy  and  Major  Shah,  Colonel  Shill 
and  Colonel  Liu  had  entered  the  building  at  about  fifteen 
minutes  of  5:00.  Mr.  Leahy,  without  saying  anything, 
undertook  to  lead  this  group  upstairs.  Mrs.  Rice  blocked 
the  stairway  and  asked  him  to  at  least  be  gentlemanly 
enough  to  sign  the  guest  book.  Mr.  Leahy  and  Mr.  Cram 
did  sign  the  guest  book  but  the  other  three  Chinese  simply 
proceeded  upstairs  following  Mr.  Leahy  and  Mr.  Cram. 

Chin-Chun  Huang. 

Subscribed  and  sworn  to  before  me  this  third  day  of 
December,  1951. 

Vera  B.  Hopkins, 

Notary  Public. 

My  commission  expires  Oct.  14,  1956. 

386  Filed  Dec.  3,  1951 

United  States  of  America  )  ^ 

District  of  Columbia  ( 

Affidavit  of  Warren  Woods 

Warren  Woods,  being  duly  sworn,  deposes  and  says : 

I  am  a  special  partner  in  the  law  firm  of  Roberts  & 
Mclnnis.  On  Thursday  morning,  November  29,  1951,  I 
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arrived  at  mv  office  at  about  8:30  A.  M.  At  about  9:30  A.  M., 

v  7 

the  switchboard  operator  called  me  and  said  that  a  man 
was  in  the  reception  room  with  some  documents  from  Wil¬ 
liam  Leahy’s  office.  I  told  the  operator  to  sign  nothing  but 
to  bring  me  the  documents  if  the  man  left  them  at  the  desk. 
I  actually  received  the  documents  at  9:45  A.  M. 

One  of  the  documents  was  a  petition  for  an  order  desig¬ 
nating  a  disinterested  person  to  take  possession  of  the 
Chinese  Air  Force  in  USA.  Another  document  was  a  motion 
for  a  temporary  restraining  order,  and  a  third  document 
was  headed  Answer  to  Motion  to  Dismiss  and  to  Vacate 
Temporary  Restraining  Order.  As  soon  as  I  had  had  an 
opportunity  to  ready  these  rather  voluminous  pleadings, 
I  called  Colonel  Roberts  in  New  York  City  and  advised  him 
of  their  content. 

I  expressed  the  view  to  Colonel  Roberts  that  since,  accord¬ 
ing  to  the  press,  Judge  Kirkland  had  set  November  30, 
1951  as  the  date  for  hearing  argument  on  a  motion  for  a 
preliminary  injunction  it  was  safe  to  assume  that  the  Judge 
would  not  act  on  the  petition  until  we  answered  it  and 
would  not  act  on  the  motion  for  a  temporary  restraining 
order  until  the  existing  restraining  order  expired  on  Novem¬ 
ber  30,  1951.  Colonel  Roberts  disagreed  with  me  and  said 
that  he  thought  plaintiff’s  counsel  would  attempt  to  obtain 
further  ex  parte  action  from  the  Court.  He  instructed  me 
to  proceed  to  the  Court  as  soon  as  possible.  After 
387  taking  another  two  telephone  calls  I  left  the  office 
by  taxi  and  arrived  at  the  District  Courthouse  at 
about  11:10  A.  M. 

As  I  was  waiting  for  an  elevator  to  take  me  to  Judge 
Kirkland’s  Courtroom,  a  friend  of  mine  in  the  press  room 
hailed  me  and  asked  me  to  explain  to  him  certain  actions 
which  Judge  Kirkland  had  already  taken.  This  friend  told 
me  that  at  about  10:30  A.  M.  Judge  Kirkland  had  appointed 
Mr.  McCracken  as  custodian  of  the  premises  at  2110  Le  Roy 
Place,  N.  W.;  had  set  our  motion  to  dismiss  the  complaint 
and  vacate  the  temporary  restraining  order  for  oral  argu- 
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ment  on  December  6,  1951  and  had  granted  a  temporary 
restraining  order  until  December  10, 1951.  I  discussed  sev¬ 
eral  points  of  law  with  reporters  in  the  press  room  and  then 
went  upstairs  to  Judge  Kirkland’s  chambers. 

Judge  Kirkland  confirmed  what  the  newspaper  men  had 
told  me  and  immediately  I  left  his  chambers  and  went  to 
2110  Le  Roy  Place. 

I  arrived  at  the  building  at  about  11:35  A.  M.  and  I 
found  Mr.  McCracken,  a  Chinese  Major  Shah,  a  Deputy 
United  States  Marshal  and  one  other  individual  at  the 
entrance  door  of  the  building  knocking  for  admission.  Up 
to  this  point  I  had  not  seen  a  copy  of  the  order  issued  by 
Judge  Kirkland  and  was  not  familiar  with  its  contents. 

Mr.  McCracken  and  I  talked  to  Colonel  Roberts  in  New 
York  City  and  I  then  told  Mr.  McCracken  that  although  I 
considered  the  order  invalid  until  appropriate  legal  action 
could  be  taken  to  vacate  it  I  felt  I  had  no  alternative  except 
to  cooperate  with  him  in  the  execution  of  the  order  in  order 
to  avoid  contempt.  I  stayed  with  Mr.  McCracken  and  rep¬ 
resentatives  of  the  plaintiff  throughout  the  remainder  of 
the  day  on  November  29,  1951.  The  custodian  made  a 
quick  inspection  of  the  premises  and  at  his  instruction,  the 
Code  Officer  opened  the  code  safe  exposing  the  code  books 
therein  which  were  then  briefly  examined  by  the  custodian 
and  by  Major  Shah.  I  made  no  objection  to  this 
388  action  because  I  did  not  know  what  the  safe  con¬ 
tained  until  it  was  opened  and  because  I  considered  it 
my  duty  to  cooperate  with  Mr.  McCracken  to  the  extent 
possible  under  the  circumstances. 

Later  in  the  afternoon,  Mr.  McCracken  arranged  to  have 
a  locksmith  come  to  the  building  and  change  the  locks  on 
the  entrance  and  other  doors.  Some  doors  were  padlocked. 
All  Chinese  officers  in  the  building  thereupon  left  the  prem¬ 
ises  taking  personal  belongings  with  them.  I  understand 
that  at  least  one  officer  in  addition  to  the  dutv  officer  of 
the  week  actually  reside  at  2110  Le  Roy  Place  in  the  build¬ 
ing  now  under  the  control  of  Mr.  McCracken  and  this  Court. 
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None  of  the  pleadings  which  I  received  on  Thursday 
morning,  November  29,  1951,  carried  any  notice  as  to  a 
time  or  argument  before  Judge  Kirkland  or  any  other 
Judge.  I  was  not  notified  by  telephone  that  any  time  had 
been  set  for  oral  argument. 

Warren  Woods. 

Subscribed  and  sworn  to  before  me  this  third  day  of 
December,  1951. 

Vera  B.  Hopkins, 

Notary  Public. 

My  commission  expires  Oct.  14, 1956. 

389  Filed  Dec.  3,  1951 

United  States  of  America  } 

District  of  Columbia  )  ss* 

Affidavit  of  William  A.  Roberts 

William  A.  Roberts,  being  first  duly  sworn,  deposes  and 
says : 

I  am  a  senior  partner  in  the  law  firm  of  Roberts  &  Mclnnis, 
counsel  for  the  defendants  General  P.  T.  Mow  and  Colonel 
V.  S.  Hsiang  in  this  proceeding.  The  said  law  firm  and 
William  A.  Roberts  and  Warren  Woods  were  employed  as 
counsel  by  the  aforesaid  individuals  more  than  six  weeks 
before  the  commencement  of  this  action.  As  counsel  we 
have  appeared  only  specially  and  now  appear  specially  for 
the  purposes  of  the  present  motion. 

Defendant  P.  T.  Mow  is  and  has  been  living  in  his  resi¬ 
dence  at  101  East  74th  Street,  New  York  City,  which  resi¬ 
dence  is  an  apartment  maintained  by  General  Mow  for  occu¬ 
pancy  by  himself,  his  wife  and  family  when  engaged  on  his 
official  duties  for  the  agencies  of  the  United  Nations  or  in  the 
performance  of  his  official  duties  as  chief  of  the  Chinese 
Air  Force  Office  in  the  USA.  On  November  20,  1951,  a 
summons,  unaccompanied  by  any  complaint  or  other  plead¬ 
ing,  bearing  the  caption  Republic  of  China,  Plaintiff,  vs. 
Pang  Tsu  Mow  and  Ve-Shuen  Hsiang,  Defendants,  was 
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served  upon  General  P.  T.  Mow  at  his  apartment.  Immedi¬ 
ately  thereafter  plaintiff  caused  to  be  stationed  in  front 
of  the  apartment  house  of  General  Mow  groups  of  men 
varying  in  number  from  two  to  five  who  guarded  and  kept 
under  constant  surveillance  the  said  General  Mow.  These 
men  challenged  visitors  and  members  of  General  Mow’s 
family  and  employees  of  the  apartment  house  building  and, 
until  restrained  by  the  police,  throughout  the  hours  of  the 
day  and  night  beat  upon  the  doors,  interfered  with  tele¬ 
phone  communications,  and  otherwise  harassed  and  intimi¬ 
dated  the  said  defendant  and  endeavored  by  strategy  and 
device  to  obtain  access  to  his  premises. 

390  The  said  men  were  accosted  on  November  29,  1951 
by  your  affiant,  together  with  Mr.  James  J.  Crisona, 
an  attorney  at  law  associated  as  counsel  in  New  York  City, 
and  requested  to  reveal  their  identity  or  their  purposes. 
They  declined  to  do  so  and  stated  and  intimated  that  for 
official  reasons  they  were  not  permitted  to  do  so.  Upon 
inquiry  by  affiant  of  federal  and  municipal  official  investi¬ 
gating  agencies  it  was  determined  that  the  persons  sur¬ 
rounding  the  residence  were  not  connected  with  any  of  the 
said  agencies  but  were  in  fact  employed  by  the  plaintiff 
or  its  agents. 

On  November  29,  1951,  a  private  detective  named  John  J. 
Broady,  accompanied  by  another  person  not  yet  identified, 
knocked  on  the  door  of  the  apartment  and  upon  the  unlock¬ 
ing  of  the  door  by  James  J.  Crisona,  with  great  force  and 
violence,  broke  and  entered  into  the  apartment  of  the  de¬ 
fendant  shouting  in  a  threatening  manner.  The  said  Broady 
thereupon  cried  that  he  had  an  official  court  order  for  entry, 
and  the  said  Broady  and  his  associate  physically  assaulted 
James  J.  Crisona  and  your  affiant  repeatedly  and  with 
violence  in  attempts  to  force  their  way  from  the  entry  of 
said  apartment  into  inner  bedrooms,  striking  and  kicking 
your  affiant  and  striking  and  pushing  Mrs.  P.  T.  Mow, 
the  wife  of  the  defendant,  in  an  effort  to  force  their  w*ay 
past  her.  The  said  persons  declined  to  leave  when  ordered 
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to  do  so  and  resisted  efforts  to  prevent  their  further  entry 
and  did  not  leave  until  shortly  before  the  arrival  of  the 
police  who  had  been  summoned  by  the  Superintendent  of 
the  building.  The  defendant  General  P.  T.  Mow  has  been 
subjected  to  threats  of  bodily  injury  and  other  harm. 

Plaintiff,  through  its  attorneys,  has  persisted  in  its  efforts 
to  serve  upon  defendant  Mow  in  New  York  City  various 
court  orders,  notices  and  processes  which  your  affiant  is 
unable  to  describe  for  want  of  information  as  to  their 
content,  but  is  advised  and  believes  and  therefore  states 
that  the  said  proceedings  are  substantially  similar  to  the 
proceedings,  motions  and  other  actions  presently  pending 
in  this  Court.  Your  affiant  states  that  in  order  to  relieve  the 
said  defendant  Mow  of  the  menace  of  personal  injury, 
391  intrusion  in  his  home,  and  fear,  he  has  formally 
agreed  and  proposes  to  accept  service  of  the  plead¬ 
ings  and  papers,  whatever  their  content,  which  are  filed  in 
the  District  of  Columbia  in  this  proceeding  in  the  name  of 
and  for  the  said  defendant  P.  T.  Mow  as  well  as  of  and  for 
the  defendant  V.  S.  Hsiang,  who  has  not  been  served  in  any 
manner  in  the  present  proceedings,  provided  only  plaintiffs 
and  their  attorneys  will  withdraw  their  strong-arm  squads 
and  withdraw  the  threat  of  process  in  additional  and  multi- 
plicitous  action  involving  the  same  subject  matter  in  the 
State  and  City  of  New  York.  This  offer,  although  strongly 
urged  in  order  to  permit  the  defendants  to  return  to  their 
duties  in  the  District  of  Columbia  and  to  be  available  for 
the  preparation  of  their  defense  to  the  present  action,  has 
been  rejected  and  refused. 

William  A.  Roberts. 


Subscribed  and  sworn  to  before  me  this  third  day  of 
December,  1951. 


Vera  B.  Hopkins, 

Notary  Public. 


My  commission  expires  Oct.  14,  1956. 
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392  Filed  Dec.  3,  1951 

Acceptance  of  Service 

The  undersigned,  William  A.  Roberts,  for  the  law  firm 
of  Roberts  &  Mclnnis,  duly  authorized  counsel  for  Pang- 
Tsu  Mow  and  Ve-Shuen  Hsiang,  defendants  in  the  above- 
entitled  proceeding,  hereby  enters  general  appearance  for 
the  aforesaid  defendants  and  acknowledges  service  for  each 
of  them  of  the  pleadings  and  orders  heretofore  properly 
filed  in  the  United  States  District  Court  of  the  District  of 
Columbia  on  behalf  of  plaintiff  in  the  said  proceeding. 

Roberts  &  Mclnnis 
By:  William  A.  Roberts 

Of  counsel: 

Warren  Woods 
400  De  Sales  Building 
Washington  6,  D.  C. 

393  Filed  Dec.  4,  1951 

•  #•**•*• 

Memorandum  in  Opposition  to  Motion  to  Dismiss 

Defendants’  Claim  of  Lack  of  Jurisdiction: 

Defendants  by  their  entry  of  appearance  filed  December 
3, 1951  have  appeared  generally  and  hence  we  can  eliminate 
discussion  of  alleged  lack  of  jurisdiction  of  their  persons. 

As  to  alleged  lack  of  jurisdiction  over  the  subject  matter, 
the  present  is  simply  a  suit  for  an  accounting  filed  by  an 
employer  against  two  faithless  employees.  There  is  no 
validity  to  the  statement  in  the  Motion  to  Dismiss  (p.  1) : 

“The  matter  on  its  face  involves  a  determination  as  be¬ 
tween  two  contending  regimes  for  the  control  of  govern¬ 
mental  functions  of  the  Republic  of  China.” 

This  is  what  defendants  would  like  to  make  the  suit  but 
unfortunately  the  law  does  not  permit  it.  We  repeat  that 
“on  its  face”  or  otherwise  the  present  is  nothing  but  a  suit 
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tion,  the  details  of  such  action  or  the  merit  of  the  result 
cannot  be  questioned.” 

We  repeat,  the  present  action  is  simply  a  suit  by  a  friend¬ 
ly  sovereign  state  to  obtain  an  accounting  from  two  faithless 
employees.  Xo  reason,  in  justice  or  otherwise  can  be 
assigned  for  refusing  to  entertain  such  a  suit.  Foreign 
governments  continually  have  recourse  to  our  courts  to 
redress  their  grievances.  Sovereign  and  immune  as  they 
are,  their  act  in  thus  subjecting  themselves  to  our  courts  is 
a  tribute  to  American  fairness.  It  is  the  custom  of  our 
courts  to  aid  a  government  recognized  by  the  United  States ; 
in  this  way  they  cooperate  with  the  foreign  policy  of  the 
United  States  as  announced  by  the  President. 

In  the  case  of  China,  the  President  of  the  United  States 
on  June  27,  1950  announced  that  it  would  defend  Formosa 
(the  present  seat  of  the  Chinese  Government) ;  the  policy 
of  the  United  States  is  one  of  active  intervention  against 
the  aims  of  the  Communist  government. 

23  State  Dept.  Bulletin  Xo.  574,  July  3,  1950,  p.  5. 

Bank  of  China  v.  Wells  Fargo  Bank,  92  F.  Supp.  920,  924. 

Hence  the  foreign  policy  of  the  United  States  supports 
the  Chinese  Republic’s  efforts  against  the  Communists,  an 
essential  part  of  which  is  the  Chinese  Procurement  pro¬ 
gram.  The  law  of  this  district  is  that  our  courts  must  give 
full  aid  to  our  foreign  policy.  As  said  by  our  Court  of 
Appeals  in  Latvian  S.S.  Line  v.  McGrath ,  188  F.(2)  100, 
1003: 

397  “When  the  executive  branch  of  the  Government 
has  determined  upon  a  foreign  policy,  which  can  be 
and  is  ascertained” 

the  courts  must  give  it  effect.  The  Court  continued : 

“Any  other  treatment  of  a  deliberate  policy  .  .  .  would 
reduce  the  effective  control  over  foreign  affairs  by  the  execu¬ 
tive  branch  to  a  mere  effectiveness  of  acts  of  recognition. 
The  control  of  the  executive  branch  over  foreign  affairs 
must  necessarily  be  broader  than  that.” 
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Our  Court’s  opinion  has  a  sound  basis  in  U.S.  v.  Belmont , 
301  U.S.  324,  and  U.S.  v.  Pink,  315  U.S.  203,  wherein  the 
Supreme  Court  held  that  it  would  not  permit  our  foreign 
policy  to  be  thwarted  by  the  States.  “No  state  can  rewrite 
our  foreign  policy,”  it  said.  (p.  233)  Still  less  should  the 
courts  permit  individuals  to  impede  it  or  defeat  it  in  de¬ 
fiance  of  their  own  government. 

The  present  case  is  not  as  in  Bank  of  China  v.  Wells 
Fargo  Bank,  92  F.  Supp.  920,  a  suit  by  a  private  corporation 
to  recover  its  private  corporate  funds.  The  Court  refused 
to  act  on  the  case  pending  clarification  of  the  international 
situation,  holding  in  effect  that  it  could  not  order  payment 
of  the  funds  to  a  minority  of  its  directors.  The  Court  said : 

“To  deny  the  emigre  directors  control  of  these  funds  is 
not  to  deprive  a  government,  still  recognized  by  the  United 
States  of  funds  to  carry  on  its  fight  for  survival.”  (Op., 
p.  924) 

Per  contra,  this  is  the  necessary  result  of  defendants’ 
present  acts.  The  Chinese  Government  cannot  even  ascer¬ 
tain  the  state  of  its  program  much  less  obtain  its  govern¬ 
mental  funds  as  long  as  defendants  are  permitted  to  defy 
this  Court. 

The  present  case  is  not,  therefore,  within  the  theory  of 
the  Bank  of  China  case  above  cited.  The  decision  in  that 
case  to  withhold  action  has  been  severely  criticized 
398  as  giving  a  present  effect  to  a  de  facto  government 
before  recognition,  for  which  no  warrant  of  law 
exists.  (39  Georgetown  Law  Journal  337-340;  51  Columbia 
Law  Bevieiv  531).  In  the  latter  the  rule  is  thus  stated: 

“Where  there  is  a  controversy  between  a  recognized  and 
a  non-recognized  government  as  to  control  of  a  State-owned 
asset,  the  question  is  a  political,  not  a  judicial  one,  ( The 
Rogdai,  278  Fed.  294,  cf.  Guaranty  Trust  Co.  v.  U.S. ,  304 
U.S.  126)  and  recognition  of  a  foreign  government  by  the 
political  department  of  the  forum  as  the  foreign  state’s 
legitimate  representative  is  binding  on  the  judiciary.  .  .  . 


In  the  instant  case,  recognition  would  appear  to  be  decisive 
of  the  primary  issue.” 

On  appeal  the  case  was  sent  back  for  further  proceedings. 
(190  F.(2)  1010). 

The  letter  of  the  Acting  Secretary  of  State  shows  that  the 
Government  of  the  Republic  of  China,  of  which  the  Hon¬ 
orable  Chiang  Kai-shek  is  President,  and  of  which  the  Hon¬ 
orable  Wellington  Koo  is  the  Ambassador  to  the  United 
States,  is  the  true  Government  of  China  recognized  as  such 
by  this  country.  The  Motion  to  Dismiss  alleges  that  the 
Republic  of  China,  the  present  plaintiff,  was  not  authorized 
to  sue;  that  a  person  known  as  Li  Tsung-Jen  either  is  or 
controls  the  government  of  China  and  has  not  authorized 
the  present  suit.  These  allegations  are  conclusively  con¬ 
troverted  and  disposed  of  by  the  facts  furnished  by  our 
State  Department. 

It  follows  that  defendants’  Motion  to  Dismiss  should  be 
overruled  and  that  defendants’  appearance  should  be 
deemed  a  general  appearance  under  which  this  Court’s 
orders,  and  any  further  pleadings  and  motions  may  be 
served  on  defendants’  attorneys  appearing  herein. 

Respectfully  submitted, 

Wm.  E.  Leahy, 

Wm.  J.  Hughes,  Jr., 

Bowen  Building,  Washington,  D.  C. 
Attorneys  for  Plaintiff. 

Robert  P.  Patterson, 

New  York  City 

Of  Counsel. 
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400  Filed  Dec.  4,  1951 
Motion  for  Leave  to  Take  Depositions 

Defendants  move  the  Court  for  an  order  granting  leave 
to  take  the  depositions  of  the  following  individuals: 

Cha  Liang-chien 
Chow  Hung-tao 
Major  Shah  Kung-chuan 
Lt.  Col.  Shih  Chao-chu 
Col.  Liu  Chung-kwang 

for  use  as  evidence  in  connection  with  a  motion  to  dismiss 
heretofore  filed  herein  by  defendants,  upon  which  oral  argu¬ 
ment  has  been  scheduled  at  10 :00  A.  M.,  Thursday  morning, 
December  6,  1951.  Defendants  seek  leave  to  take  the  depo¬ 
sitions  of  the  above-named  individuals  beginning  at  9:00 
A.M.  Wednesday,  December  5,  1951  at  the  law  firm  of 
Roberts  &  Mclnnis,  400  De  Sales  Building,  1741  De  Sales 
Street,  N.  W.,  before  a  Notary  Public  of  the  Ward  &  Paul 
Reporting  Company,  for  the  following  reasons: 

1.  Said  five  individuals,  and  especially  Liang-chien  Cha, 
claim  to  represent  the  Republic  of  China  on  Formosa  and 
claim  to  have  authority  from  that  foreign  sovereign  to 
institute  this  action.  Their  status  and  authority  is  ques¬ 
tioned  by  defendants  in  the  motion  to  dismiss  heretofore 
filed  and  set  for  oral  argument  on  December  6,  1951.  Dis¬ 
covery  of  the  true  character  of  their  authority,  if  any,  prior 
to  oral  argument  is  imperative. 

401  2.  Liang-chien  Cha  especially,  in  affidavits  accom¬ 
panying  pleadings  filed  by  the  plaintiff  herein,  has 

made  certain  vague  and  ambiguous  statements  regarding 
the  nature  and  source  of  funds  alleged  to  have  been  deliv¬ 
ered  to  the  defendants  herein  by  the  Republic  of  China 
from  \rhich  it  cannot  be  determined  whether  the  funds  were 
funds  of  the  Republic  of  China  or  funds  of  private  individ¬ 
uals  without  standing  to  sue  in  the  courts  of  the  United 
States  except  in  propria  persona  as  private  individuals 
present  in  the  United  States. 
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3.  Each  of  the  above  named  five  individuals  is  an  alien 
Chinese  temporarily  in  the  United  States  solely  for  pur¬ 
poses  connected  with  the  institution  of  the  present  action. 
Defendants  are  apprehensive  that  any  delay  in  the  taking 
of  their  depositions  after  notice  has  been  properly  filed  may 
result  in  their  leaving  the  jurisdiction  in  order  to  avoid 
the  revelation  of  pertinent  facts  regarding  the  jurisdiction 
of  this  Court.  In  such  a  contingency,  defendants  would  sus¬ 
tain  irreparable  damage  through  inability  to  take  the  depo¬ 
sitions  of  representatives  of  plaintiff  who  have  information 
as  to  plaintiff’s  business  not  possessed  by  any  other  person. 

4.  Notice  to  take  the  depositions  of  the  above-named  indi¬ 
viduals  has  been  served  upon  counsel  for  plaintiff,  but  be¬ 
cause  the  time  elements  involved  are  so  short,  an  order  of 
this  Court  is  necessary  to  assure  the  taking  of  the  deposi¬ 
tions  before  December  6,  1951. 

Wherefore 

Defendants  pray  that  this  Court  issue  an  order  requiring 
the  above-named  individuals  to  submit  to  deposition  on  De¬ 
cember  5,  1951,  as  aforesaid. 

Respectfully  submitted, 

William  A.  Roberts, 

Warren  Woods, 

400  De  Sales  Building, 
Washington  6,  D.  C. 
Attorneys  for  defendants. 

•  ••••••• 
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404  Filed  Dec.  4,  1951 

Notice  to  Take  Deposition 

TO:  William  E.  Leahy,  Esq. 

821  Fifteenth  Street,  N.  W. 

Bowen  Building 
Washington,  D.C. 

Please  take  notice  that  the  deposition  upon  oral  examina¬ 
tion  for  the  purpose  of  discovery  or  use  as  evidence  or  both 
will  be  taken  on  Wednesday,  December  5,  1951,  in  Suite 
400,  De  Sales  Building,  1741  De  Sales  Street,  Washington  6, 
D. C.,  at  9:00  o’clock  A. M.  and  thereafter  until  all  deposi¬ 
tions  are  completed  before  B.  H.  Firshein,  a  Notary  Public 
of  the  Ward  &  Paul  reporting  company,  or  some  other  per¬ 
son  authorized  by  law  to  take  depositions,  as  examiner;  the 
name  and  address  of  the  persons  whose  depositions  upon 
oral  examination  are  to  be  taken  are  as  follows : 

Cha  Liang-chien 
Chow  Hung-tao 
Major  Shah  Kung-chuan 
Lt.  Colonel  Shih  Chao-chu 
Colonel  Liu  Chung-kwang 

care  of  Chinese  Embassy,  2311  Massachusetts  Ave¬ 
nue,  N.  W.,  Washington,  D.C. 

Roberts  &  McInnis 

By  William  A.  Roberts, 
Warrex  Woods. 

**•**•*• 

406  Filed  Dec.  4,  1951 

Order 

This  cause  having  come  on  to  be  heard  at  this  term  of 
Court  on  defendants’  Motion  for  Leave  to  Take  Depositions 
of  Cha  Liang-chien,  Chow  Hung-tao,  Major  Shah  Kung- 
chuan,  Lt.  Col.  Shih  Chao-chu,  and  Col.  Liu  Chung-kwang, 
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upon  consideration  of  the  matters  set  forth  in  said  Motion 
and  of  oral  argument  of  counsel,  it  is  by  the  Court,  this  4th 
day  of  December,  1951, 

Ordered:  That  the  defendants’  Motion  to  Take  Depo¬ 
sitions  be  and  the  same  hereby  is  granted  and  that  the 
depositions  of  Cha  Liang-chien,  Chow  Hung-tao,  Major  Shah 
Kung-chuan,  Lt.  Col.  Shih  Chao-chu,  and  Col.  Kiu  Chung- 
kwang  be  taken  on  Wednesday,  December  5,  1951,  in  suite 
400,  DeSales  Building,  Washington,  D.  C.  at  9  o’clock  A. M. 
and  thereafter  until  all  the  depositions  are  completed  before 
B.  H.  Firshein,  a  Notary  Public,  or  some  other  person 
authorized  by  law  to  take  depositions,  in  accordance  with 
the  provisions  of  the  Federal  Rules  of  Civil  Procedure,  and 
that  the  Clerk  issue  such  subpoenas  as  may  be  permitted  by 
law  in  aid  of  such  depositions. 

Denied  without  prejudice. 

12-4-51  James  R.  Kirkland,  Judge. 

•  ***•**• 

408  Filed  Dec.  6,  1951 

First  Report  of  the  Custodian 

The  undersigned,  William  P.  MaeCracken,  reports  that, 
pursuant  to  the  order  entered  at  10:35  o’clock  in  the  fore¬ 
noon  on  the  29th  day  of  November  1951,  he  qualified  by 
posting  bond  and  proceeded  to  the  premises  at  2110  Le  Roy 
Place,  N.W.,  Washington,  D.C.; 

That  upon  arrival  there  he  was  first  denied  admission 
but  that,  upon  presenting  a  certified  copy  of  the  Order  to 
Warren  Woods,  Esq.,  one  of  the  attorneys  for  the  defendants, 
he  was  admitted  to  the  premises  where  he  posted  a  copy  of 
the  Order  in  a  conspicuous  place  in  the  entrance  hall  and 
proceeded,  accompanied  by  Mr.  Cram,  an  attorney  repre¬ 
senting  the  plaintiff,  and  Mr.  Woods,  representing  the  de¬ 
fendants,  to  inspect  the  premises.  It  is  a  four  story  and 
basement  residence  which  has  been  converted  into  use  for 
offices. 
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The  basement  is  occupied  by  Frederick  Tolson,  the  janitor, 
whose  services  the  custodian,  without  objection  by  either 
party,  has  continued  to  employ  in  order  that  heat  may 

409  be  maintained  in  the  building.  In  addition  to  the 
coal  bin,  heating  plant  and  janitor’s  living  quarters, 

there  are  three  other  rooms  in  the  basement,  one  of  which 
was  formerly  the  kitchen,  but  in  each  of  which  there  is 
stored  office  furniture,  files  and  papers. 

On  the  first  floor  in  addition  to  the  reception  hall  where 
there  is  a  PBX  switchboard  and  typewriter,  there  is  a  wait¬ 
ing  room,  the  furniture  in  which  the  custodian  was  informed 
and  believes  belongs  to  the  owner  of  the  building.  There  is 
also  a  conference  room  with  a  table,  chairs,  bookcases  and 
technical  publications  pertaining  to  aviation ;  one  room  used 
as  a  bedroom  by  the  officers  of  the  week,  and  storage  space. 

On  the  second  floor  there  were  two  large  rooms  extending 
the  full  width  of  the  building  and  equipped  with  filing 
cabinets,  desks,  typewriters,  and  general  office  equipment. 
Off  the  room  to  the  rear  of  the  building,  there  is  an  en¬ 
closed  porch  on  which  some  office  equipment  and  papers  were 
stored. 

On  the  third  floor  there  are  two  rooms  in  the  front  of  the 
building,  one  of  which  had  been  used  as  the  office  of  the 
defendant,  Pang-Tsu  Mow;  another  room  in  which  there 
was  some  office  furniture  and  two  empty  file  cabinets.  The 
rear  room  on  the  third  floor  had  several  desks,  chairs,  files. 
Off  this  there  is  also  an  enclosed  porch  used  for  storage 
purposes.  There  is  a  closet  on  the  third  floor  which  was 
filled  with  files  and  records. 

On  the  fourth  floor  there  was  one  room  which  contained 
office  furniture  and  filing  cabinets.  The  other  rooms 
were  used  as  living  quarters  and  the  closets  for  storage 
space. 

410  There  were  three  safes  on  the  premises,  one  of 
which  was  opened  at  the  request  of  the  custodian  and 

without  objection  from  anyone.  Not  until  it  was  opened, 
did  the  custodian  learn  that  it  contained  the  code  books  and  a 
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few  personal  belongings  of  the  code  officer  who  opened  the 
safe.  The  personal  belongings  were  removed  by  the  owner 
and  the  safe  locked.  The  combinations  to  the  other  two 
safes  were  not  known  by  any  of  those  present  and  these 
safes  have  not  been  opened.  All  three  safes  are  in  rooms 
which  are  locked,  and  to  which  the  custodian  has  retained 
the  keys. 

Following  inspection  of  the  premises,  custodian  suggested 
the  changing  of  the  locks  on  the  doors  and  padlocking  of 
certain  rooms  and  closets. 

Counsel  for  neither  party  interposed  any  objection  to  this 
and  accordingly  the  locks  on  the  front  and  rear  doors  were 
changed;  also  the  lock  to  the  front  room  on  the  second  floor. 
Around-the-clock  guards  have  been  stationed  on  the 
premises. 

A  spring  lock  was  put  on  the  door  to  the  other  office  on 
the  second  floor.  Padlocks  were  put  on  two  offices  and  one 
closet  on  the  third  floor,  and  one  room  on  the  fourth  floor. 
Around-the-clock  guards  have  been  stationed  on  the 
premises. 

On  Friday,  November  30,  the  mail  which  was  delivered 
was  sorted  in  the  presence  of  attorneys  Woods  and  Cram, 
and  that  which  they  agreed  was  purely  personal,  was  de¬ 
livered  to  the  addressees,  or  their  representatives,  and  that 
which  appeared  to  pertain  to  the  affairs  of  the  office  was 
left  in  the  possession  of  the  custodian.  The  same  procedure 
was  followed  with  reference  to  the  mail  on  Saturday,  De¬ 
cember  1,  at  which  time  there  was  a  telegram  received  from 
the  Silent  Hoist  &  Crane  Co.  relative  to  an  invoice  and 
411  request  for  shipping  instructions,  which  had  come  by 
mail  the  previous  day.  After  consultations  with  the 
attorneys  representing  the  parties,  the  custodian  acknowl¬ 
edged  receipt  of  the  wire  and  the  documents  and  requested 
the  contractor  to  cooperate  by  waiting  until  Thursday,  De¬ 
cember  6  for  further  instructions.  Since  then  the  repre¬ 
sentatives  of  the  plaintiff  have  informed  the  custodian  that 
they  are  ready,  willing  and  able  to  pay  the  balance  due  on 
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said  invoice  in  the  sum  of  $11,565  and  will  give  instructions 
to  have  the  material  shipped  to  Formosa  in  accordance  with 
the  original  order  on  account  of  which  a  payment  of  25% 
had  been  made  previously. 

The  custodian  requests  the  authority  of  the  Court  to  ac¬ 
cept  this  payment  and  to  remit  it  to  the  contractor  with 
instructions  for  shipment. 

At  the  conference  Saturday,  December  1,  it  was  agreed 
that  the  mail  received  on  Monday,  December  3  would  be 
held  until  Tuesday,  December  4  when  the  custodian  and 
the  attorneys  for  the  parties  were  to  meet  and  then  arrange, 
for  its  distribution. 

William  A.  Roberts,  Esq.,  one  of  the  attorneys  for  the 
defendant,  notified  the  custodian  on  Tuesday,  December  4 
that  neither  he  nor  anyone  representing  the  defendant 
would  participate  in  the  sorting  and  distribution  of  the 
mail  in  the  future.  The  attorneys  for  the  plaintiff  have 
not  made  any  request  on  the  custodian  for  the  distribution 
of  mail  and  accordingly  the  mail  has  remained  in  the  care 
and  custody  of  the  undersigned. 

The  custodian  has  also  ordered  coal  for  the  heating  of 
the  premises  and  the  plaintiffs  have  agreed  to  furnish  funds 
to  pay  for  the  same  and  to  pay  the  rent  which  is  now  due. 

Those  members  of  the  staff  who  were  living  on  the  prem¬ 
ises  requested  permission  to  remove  their  personal  effects 
which  they  were  permitted  to  do  under  the  joint  supervision 
of  the  custodian  and  attorneys  representing  all  par- 
412  ties  to  this  litigation.  Except  as  herein  noted,  the 
condition  of  the  premises  and  its  contents  has  not 
been  changed  since  the  custodian  took  possession  pursuant 
to  the  Court’s  order  about  noon  on  November  29,  1951. 

The  taking  of  a  detailed  inventory  was  postponed  pend¬ 
ing  the  Court’s  action  on  the  Motion  of  the  Defendants  to 
Rescind  or  Modify  the  Order  appointing  the  Custodian. 

Wherefore,  the  custodian  requests  the  Court  approve  the 
actions  herein  reported  and  that  he  be  authorized  to  accept 
from  the  plaintiffs  the  sum  of  $11,565  to  be  paid  to  the 
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Silent  Hoist  &  Crane  Co.  and  that  he  be  given  such  further 
instructions  as  to  the  Court  may  seem  just  and  proper. 

Respectfully  submitted, 

William  P.  MacCracken, 

Custodian . 

•  ••••••• 

414  Filed  Dec.  6,  1951 

Memorandum  of  Law 

Preliminary  Statement 

Three  primary  matters  are  before  the  Court  for  con¬ 
sideration: 

I.  Does  this  Court  have  jurisdiction  in  this  action? 

II.  If  so,  to  what  extent  may  the  injunctive  powers  of 
the  Court  be  properly  exercised,  if  at  all,  pending  a  decision 
on  disputed  facts  and  law? 

III.  If  the  Court  has  jurisdiction,  may  this  Court  consti¬ 
tutionally  deliver  into  the  custody  of  a  disinterested  person 
all  the  contents  of  the  premises  at  2110  Lc  Roy  Place,  N.  W. 
permitting  access  to  plaintiff  for  general  purposes  but  deny¬ 
ing  access  to  the  defendants  except  for  the  purpose  of  mak¬ 
ing  an  accounting  not  yet  ordered  by  the  Court? 

Within  the  extremelv  limited  time  which  has  been 

•> 

available  to  counsel,  it  has  not  been  possible  to  prepare  an 
exhaustice  review  of  the  applicable  law.  We  have  hereto¬ 
fore  submitted  points  and  authorities  in  support  of  the  third 
question  stated  above  which  has  reference  to  our  petition 
to  vacate  the  Court’s  order  appointing  William  P. 
McCracken  as  custodian  of  the  premises  and  the  books  and 
records  at  2110  Le  Roy  Place,  N.  W.  This  memoran- 

415  dum  will  be  confined  to  a  discussion  of  the  first  and 
second  questions. 
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I.  This  Court  is  Without  Jurisdiction  in  This  Case. 

A.  The  Court  is  asked  to  decide  between  two  rival  factions 
without  a  clear  statement  of  the  position  of  the  execu¬ 
tive  branch  of  our  government. 

Plaintiff  attempts  in  its  memorandum  to  present  this  case 
to  the  Court  as  a  simple  one  of  an  employer  suing  an  em¬ 
ployee  for  an  accounting  of  the  employer’s  funds.  In  this 
fashion  plaintiff  seeks  to  avoid  the  very  complicated  ques¬ 
tions  of  international  law  and  policy  which  are  necessarily 
involved. 

We  do  not  have  here  a  simple  case  of  a  foreign  govern¬ 
ment  submitting  itself  to  the  jurisdiction  of  our  courts  in 
order  to  sue  and  obtain  a  judgment  against  a  United  States 
corporation  or  citizen  whom  it  could  not  reach  in  any  other 
fashion.  Instead,  we  have  an  effort  by  certain  individuals 
to  use  a  United  States  court  as  an  instrumentality  of  the 
Chinese  Embassy  and  the  Republic  of  China  in  obtaining  the 
performance  of  ministerial  acts  by  officers  of  the  Chinese 
government.  In  short,  plaintiff  wants  a  United  States  court 
to  interpret  the  accounting  regulations  of  the  Republic  of 
China. 

This  aspect  of  the  case  cannot  be  avoided.  Would  our 
government,  under  any  conceivable  set  of  circumstances, 
allow  its  Ambassador  to  France  to  submit  the  financial  con¬ 
duct  of  our  army  officers  in  that  country  to  the  jurisdiction 
of  a  French  court  ?  The  mere  identity  of  the  parties  them¬ 
selves  deprives  this  action  of  the  oversimplified  characteri¬ 
zations  which  plaintiff  seeks  to  have  the  Court  adopt 
416  as  its  own. 

Defendants  do  not  deny  the  existence  of  a  friendly 
foreign  government  recognized  by  the  United  States  and 
known  as  the  Republic  of  China  on  Formosa,  which  has  its 
headquarters  at  Tai-pei,  Formosa.  Defendants  do  not  deny 
that  the  recognized  Ambassador  of  that  foreign  govern¬ 
ment  in  the  United  States  is  V.  K.  Wellington  Koo.  De¬ 
fendants  do  deny  that  V.  K.  Wellington  Koo  has  any  au- 
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thority  from  his  superior,  the  lawful  President  of  the 
Republic  of  China  on  Formosa  to  institute  this  suit.  On 
the  contrary,  defendants  state  and  have  undertaken  to  prove 
to  the  Court  by  appropriate  documentary  evidence  that  the 
lawful  President  of  China  is  Li  Tsung-Jen,  and  that  Li 
Tsung-Jen  has  specifically  and  expressly  refused  to  authorize 
this  suit  and  has  confirmed  and  approved  the  actions  of 
the  defendants. 

Thus,  at  the  beginning,  we  do  not  have  the  simple  case 
of  an  Ambassador  of  a  recognized  and  friendly  foreign 
government  suing  in  one  of  our  courts  for  the  return  of 
moneys  and  for  an  accounting,  without  contest  as  to  his 
authority  to  do  so  or  as  to  the  identity  of  himself  and  his 
superiors.  The  presumption  of  an  Ambassador’s  authority 
has  been  specifically  rebutted  with  facts. 

What  are  these  facts  and  why  should  they  be  binding 
upon  the  Court  ? 

On  January  21,  1949,  Chiang  Kai-Shek,  the  duly  elected 
President  of  the  Republic  of  China,  resigned  from  office. 
He  was  immediately  replaced  in  accordance  with  the  Chinese 
constitution  by  Li  Tsung-Chen.  The  constitutional  validity 
of  the  assumption  of  this  office  by  Li  Tsung-Chen  was  recog¬ 
nized  by  our  government  which  thereafter  addressed  all 
official  communications  to  Li  Tsung-Chen.  (See  United 
States  Relations  With  China,  1944-1949,  Dept,  of  State.) 

In  October,  1949,  Li  Tsung-Chen  was  forced  to  escape 
417  from  the  mainland  of  China  in  order  to  avoid  falling 
into  the  hands  of  the  Communists.  Chiang  Kai-Shek 
had  already  abandoned  the  mainland,  still  proclaiming  him¬ 
self  to  be  a  private  citizen  without  responsibility  for  the 
military  and  political  debacle  he  had  caused. 

Li  came  to  the  United  States  under  a  laissez-passer  dated 
December  2,  1949,  identifying  him  as  the  Acting  President 
of  the  Republic  of  China.  He  came  for  the  purpose  of 
medical  treatment. 

While  Li  was  still  in  the  United  States  for  medical  treat¬ 
ment,  on  February  28,  1950,  Chiang  Kai-Shek,  from  the 
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safety  of  his  exile  on  Formosa,  suddenly  announced  that  he 
intended  to  call  himself  President  of  the  Republic  of  China 
again.  President  Li  challenged  this  announcement  and  its 
constitutional  effect.  Within  a  matter  of  days  he  con¬ 
ferred  with  the  President  of  the  United  States,  who,  on 
March  2,  1950,  specifically  recognized  Li  Tsung-Jen  as  the 
Acting  President  of  China. 

According  to  the  New  York  Herald  Tribune  for  Friday, 
March  3, 1951,  reporters  asked  President  Truman,  “in  what 
capacity  General  Li  would  be  received  as  luncheon  guest  of 
the  President  at  Blair  House.”  The  story  continues: 

“He  is  coming  as  Acting  President  of  China,  Mr.  Truman 
said  firmly.  That  is  why  he  has  been  invited  to  lunch  here, 
the  President  added. 

“What  happened  to  Chiang  Kai-Shek!”  asked  a  reporter. 

“Mr.  Truman  shrugged  and  said  he  was  not  in  communi¬ 
cation  with  the  Generalissimo.  He  also  declined  to  comment 
on  Chiang ’s  resumption  of  the  Presidency.” 

Under  the  constitution  of  the  Republic  of  China,  a  read¬ 
able  document  in  authorized  translation,  it  is  clear  that  a 
resigned  President  becomes  a  private  citizen  and  can  return 
to  the  presidency  only  by  election.  There  has  been  no  elec¬ 
tion;  Chiang  Kai-Shek  is  an  usurper. 

418  This  segment  of  history  is  important  because  at  no 
time  since  February  28, 1950  when  Chiang  made  his 
self-serving  proclamation  that  he  would  resume  the 
presidency,  has  the  executive  branch  of  our  government 
recognized  the  constitutional  identity  of  Chiang  Kai-Shek 
as  President.  So  far  as  research  can  discover,  there  is  no 
single  document  in  existence  today  under  the  signature  of 
the  Secretary  of  State  or  the  President  of  the  United  States 
extending  this  recognition  to  Chiang  Kai-Shek. 

This  case  is  one  where  two  lawyers  file  a  suit  on  facts 
verified  by  an  alien  Chinese  calling  himself  Vice  Minister 
of  Justice.  The  Court  is  advised  by  the  Ambassador  that 
he  authorized  the  suit,  but  the  Court  is  also  advised  by  the 
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constitutional  President  of  China,  resident  in  the  United 
States,  that  the  Ambassador  had  no  authority  to  authorize 
the  suit.  Surely,  if  one  of  our  Ambassadors  were  so  careless 
of  his  duties  as  to  submit  this  government  to  the  jurisdic¬ 
tion  of  a  foreign  country’s  courts,  we  would  expect  the 
foreign  country  to  honor  our  President’s  repudiation  of  the 
Ambassador’s  specific  authority,  even  if  the  Ambassador’s 
general  authority  were  not  questioned. 

It  is  elementary  law  in  the  United  States  that  “as  to  inter¬ 
national  affairs  such  as  the  recognition  of  a  foreign  govern¬ 
ment,  or  of  the  diplomatic  character  of  a  person  claiming  to 
be  its  representative,  they  (the  judges)  may  inquire  of  the 
foreign  office  or  the  Department  of  State.”  Jones  v.  United 
States,  137  U.S.  202,  216;  Oetjen  v.  Central  Leather  Co.  246 
U.S.  297,  302. 

In  Lehigh  Valley  R.  Co.  v.  State  of  Russia,  21  F.  2d  396, 
Cert,  denied,  275  U.S.  571,  the  Court  said : 

“Proof  of  the  agency  or  of  the  diplomat  is  dependent  en¬ 
tirely  upon  the  political  fact  of  the  recognition  by  the  politi¬ 
cal  department  of  the  government.  The  courts  may  not 
independently  make  inquiry  as  to  who  should  or  should  not 
be  recognized.” 

419  The  Supreme  Court  itself  long  ago  said : 

“We  do  not  assume  to  sit  in  judgment  upon  the  decision 
of  the  Executive  in  reference  to  the  public  character  of  a 
person  claiming  to  be  a  foreign  minister.”  In  Re  Baiz, 
135  U.S.  403. 

This  elementary  law  faces  this  Court  with  a  very  difficult, 
complicated  and  far-reaching  dilemma  if  it  assumes  juris¬ 
diction  in  tnis  case.  It  has  been  advised  by  President  Li 
that  he  does  not  authorize  in  this  case  the  actions  of  Am¬ 
bassador  Ivoo.  On  the  contrary,  President  Li  states  that 
he  believes  the  entire  matter  is  an  internal  affair  of  the 
government  of  China  and  should  be  resolved,  if  any  resolu¬ 
tion  is  necessary,  by  himself  or  by  the  Control  Yuan  of  the 
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Republic  of  China  on  an  internal  administrative  level.  Am¬ 
bassador  Koo  apparently  disagrees  with  his  President.  Thus 
this  Court  must  decide  not  just  the  question  of  who  is  the 
Ambassador  but  the  additional  and  more  important  question 
of  w’ho  of  twm  persons  claiming  to  be  President  is  the  true 
President  recognized  by  the  United  States. 

We  submit  the  Court  cannot  resolve  this  conflict  but  must 
look  to  the  executive  or  political  branches  of  our  govern¬ 
ment  for  its  resolution.  We  understand,  although  we  have 
not  seen  the  Court’s  letter,  that  the  Court  did  undertake  to 
follow  the  guidance  of  the  elementary  law  just  cited  and 
addressed  a  letter  to  the  Secretary  of  State  asking  to  be 
advised  as  to  the  identity  of  the  government  recognized  by 
the  government  of  the  United  States  as  the  government  of 
the  Republic  of  China,  the  identity  of  the  Ambassador  rep¬ 
resenting  such  government  in  the  United  States  and  the 
identity  of  the  President  of  the  Republic  of  China.  If  we 
have  correctly  summarized  the  inquiry  which  the  Court 
made  of  the  Department  of  State,  then  we  believe 
420  that  the  Court  was  proceeding  properly  and  in  ac¬ 
cordance  with  the  law.  But  the  Court  must  be  guided 
by  the  answer  it  receives  from  the  Department  of  State. 
It  should  not  undertake  to  read  into  that  answer  arbitrary 
interpretations  of  its  own.  If  the  elementary  law  means 
anything,  it  must  mean  that  the  executive  and  political 
branches  must  speak  clearly  and  unambiguously  as  to  the 
identity  of  persons  recognized. 

Our  State  Department  in  its  reply  to  the  Court  has  not 
so  spoken.  The  letter  of  November  28, 1951,  from  the  Acting 
Legal  Advisor  to  this  Court  asserts  unequivocally  that  the 
United  States  has  recognized  the  National  Government  of 
the  Republic  of  China,  the  seat  of  which  is  at  Taipei,  For¬ 
mosa.  The  letter  states  unequivocally  that  that  government 
is  represented  in  the  United  States  by  Ambassador  V.  K. 
Wellington  Koo.  But  when  it  reached  the  question  of  the 
“identity  of  the  President  of  the  Republic  of  China”  the 
tone  of  certainty  which  characterized  its  preliminary  state- 
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ments  is  lost  and  all  that  Mr.  Tate  is  willing  to  say  to  the 
Court  is  that  on  March  1,  1950,  Ambassador  Koo  sent  a 
note  to  the  Secretary  of  State  which  note  stated  that 
“Generalissimo  Chiang  Kai-Shek  had  that  day  resumed  the 
office  of  the  President  of  the  Republic  of  China.”  This 
noncommittal  statement  (which,  incidentally,  is  not  a  state¬ 
ment  of  the  Secretary  of  State)  might  be  enough  for  a  court 
in  a  simple  case  where  no  claim  is  made  by  rival  factions 
bringing  into  dispute  the  identity  of  the  President  of  the 
Republic  of  China.  Where  such  claims  are  made,  the  Court 
must  seek  further  clarification  from  the  State  Department 
before  it  can  safely  assume  jurisdiction.  Otherwise,  the 
Court  will  be  undertaking  to  decide  matters  of  international 
importance  entrusted  by  our  Constitution  to  the  executive 
and  political  branches  of  the  government. 

421  Actually,  were  this  Court  to  act  on  the  basis  of 
the  noncommittal  statement  of  Mr.  Tate,  it  would 
amount  to  a  contradiction  by  the  Court  of  the  President  of 
the  United  States.  As  heretofore  pointed  out  on  March  2, 
1950,  after  Ambassador  Koo’s  note  to  the  Secretary  of 
State,  President  Truman  still  recognized  President  Li  as 
the  lawful  President  of  the  Republic  of  China.  Certainly 
this  Court  is  entitled  to  have  a  clearer  statement  of  the 
executive’s  position  risking  such  an  embarrassment  in  a 
time  of  grave  international  problems  of  the  utmost  delicacy. 

B.  Power  to  Determine  Which  of  Two  Rival  factions  is  the 
proper  sovereign  of  a  country  now  rests  with  the  United 
Nations. 

Up  to  this  point  out  argument  that  this  Court  should  not 
undertake  to  decide  which  of  two  rival  factions  heads  the 
government  of  the  Republic  of  Formosa  without  a  clear 
statement  of  the  position  of  the  Executive  Branch  of  our 
own  government,  has  to  an  extent  assumed  that  if  such  clear 
statement  from  the  Executive  Branch  of  our  government 
existed  the  Court  could  then  take  jurisdiction  or  dismiss  the 
case  depending  upon  what  individual  our  State  Department 


113 


identified  as  the  President  of  the  Republic  of  China.  The 
jurisdictional  question,  however,  is  far  more  complicated 
than  it  first  appears. 

e  are  a  member  of  United  Nations  by  action  of  the 
executive,  ratified  by  the  United  States  Senate.  Our  mem¬ 
bership  in  the  United  Nations  was  not  an  empty  gesture; 
it  represented  a  surrender  of  a  certain  portion  of  our  sover¬ 
eign  rights,  as  any  treaty  does.  The  Charter  of  the  United 
Nations  gives  it  certain  powers  which  have  been  ceded  to 
it  by  its  member  nations.  Among  these  powers  is 
422  authority  to  decide  which  of  two  rival  regimes,  each 
contending  that  it  is  a  proper  representative  of  a 
foreign  sovereign,  is  entitled  to  recognition. 

It  is  important  to  note  that  on  December  14,  1950,  the 
General  Assembly  of  the  United  Nations  adopted  a  resolu¬ 
tion  to  the  effect  that  the  claims  of  rival  regimes  to  be 
represented  in  the  United  Nations  can  be  best  considered 
by  the  General  Assembly,  and  that  the  attitude  adopted  by 
the  General  Assembly  or  by  the  Interim  Committee  with 
respect  to  such  claims  should  be  taken  into  account  in  the 
other  organs  of  the  United  Nations  (Annual  Report  of 
Secretary-General,  1950-51,  pages  70-71). 

It  is  evident  from  this  resolution  that  if  a  regime  func¬ 
tioning  under  Chiang  Kai-Shek  and  a  regime  headed  by 
Acting  President  Li  have  rival  claims  to  authority  for  the 
Republic  of  China,  those  claims  may  be  considered  by  the 
General  Assembly  upon  appropriate  submission.  Such  a 
submission  is  in  the  process  of  preparation  at  this  writing. 
If  this  Court  hastily  assumes  jurisdiction  in  the  present 
controversy,  rejecting  the  right  of  General  Mow  and  Colonel 
Hsiang,  who  are  military  officers  of  the  Republic  of  China, 
the  Court  may  well  later  find  itself  to  be  in  conflict  with 
action  taken  by  the  General  Assembly  of  the  United  Nations. 
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C.  Irrespective  of  the  Identity  of  the  Lawful  President  of 
the  Republic  of  China  and  its  accredited  Ambassador 
in  the  United  States,  this  Court  is  without  jurisdiction 
to  inquire  into  the  internal  accounting  methods  and 
regulations  promulgated  in  Formosa  for  guidance  of 
officers  of  the  Chinese  Air  Force. 

423  It  has  long  been  held  by  our  courts  that  the  courts 
of  one  country  should  not  attempt  to  execute  the 
penal  or  revenue  laws  of  another  state  or  country.  See 
Loucks  v.  Standard  Oil  Company,  224  N.Y.  99,  quoting  The 
ANTELOPE ,  10  Wheaton  66,  and  Cermak  v.  Bata,  N.Y. 
Sup.  Ct.,  Feb.  23,  1948,  as  reprinted  in  the  New  York  Law 
J&urnal  of  February  24,  1948. 

The  natural  hesitancy  of  our  courts  to  review  the  legisla¬ 
tive  actions  or  administrative  officials  of  a  foreign  country’s 
originating  in  that  country  and  applied  to  that  country’s 
officers  abroad  finds  its  parallel  in  the  widely  accepted  legal 
axiom  that  foreign  decrees  serving  economic  and  social 
purposes  of  the  legislative  country  should  not  be  allowed 
to  have  any  application  outside  of  that  country.  This  par¬ 
allel  doctrine  has  found  expression  in  decisions  of  our  own 
courts  as  well  as  in  the  courts  of  other  countries.  For 
example,  nationalization  decrees  of  the  Soviet  Union  for 
application  to  Baltic  countries  after  their  military  occupa¬ 
tion  by  the  Soviet  in  1941  were  refused  enforcement  in  this 
country  and  in  Canada.  See  Latvian  State  Cargo  and 
Passenger  S.S.  Line  v.  Clark,  Attorney  General  of  the  U.S., 
80  Fed.  Supp.  683  (1948) ;  Laane  and  Baltser  v.  Estonian 
State  Cargo  and  Passenger  S.S.  Line,  (1949)  2  Dominion 
Law  Reports  641  (Can.  Sup.  Ct.)  The  cited  cases  involved 
a  foreign  government  recognized  by  our  government  with¬ 
out  dispute  as  to  the  identity  of  the  head  of  State,  yet  the 
nationalization  decrees  were  still  refused  enforcement  by 
our  courts. 

Compare  Bank  of  China  v.  Wells  Fargo  Bank  &  U.T.Co. 
92  Fed.  Supp.  920,  where  the  Court  said  of  a  controversy 
between  governments  of  the  same  country  (92  F.  Supp. 
at  924) : 


115 


“The  only  solution  which  gives  promise  of  affording  pro¬ 
tection  to  the  Bank  of  China,  its  stockholders,  and  deposi¬ 
tors,  and  at  the  same  time  supporting  the  foreign  policy  of 
the  United  States  is  to  leave  these  funds  where  they 
424  are  for  the  present.  A  Court  cannot  justly  rule 
while  a  controversy  is  raging,  except  to  maintain  the 
status  quo.  A  man  fording  a  turbulent  stream  carrying 
valuables,  cannot  be  expected  then  and  there  to  decide  the 
claims  of  disputing  consignees.  It  is  time  enough  to  make 
decision  when  solid  ground  is  reached.  In  the  field  of  inter¬ 
national  relations,  the  story  must  be  complete,  the  facts 
must  be  all  in,  before  the  judicial  function  may  be  properly 
exercised.  Particularly  is  this  so  when  events  are  colored 
by  problems  of  governmental  recognition.  United  States 
v.  Pink,  1942,  315  U.S.  203  .  .  .  Justice  Frankfurter  con¬ 
curring  315  U.S.  at  236-237  . . .  Justice  Stone  dissenting  315 
U.S.  at  256  ...” 

Affirmed  Bank  of  China  v.  Wells  Fargo  Bank  £  Union  Trust 
Co.,  190  F.  2d  1010  (C.C.A.  9,  1951). 

The  refusal  of  our  courts  to  enforce  penal  and  revenue 
statutes  or  to  give  extraterritorial  effect  to  foreign  expro¬ 
priation  decrees  should  guide  this  Court  in  the  present  case. 
Plaintiff  does  not  deny  that  from  1943  until  April,  1951, 
General  Mow  and  Colonel  Hsiang  properly  and  validly  func¬ 
tioned  as  officers  of  the  Chinese  Air  Force  during  most  of 
that  time  on  duty  in  the  United  States  of  America.  In  fact, 
Plaintiff  admits  that  it  made  no  move  to  cancel  their  cre¬ 
dentials  or  to  terminate  their  authority  until  August  21, 
1951,  after  General  Mow  and  Colonel  Hsiang  -were  first  sus¬ 
pected  of  having  given  to  the  American  press  certain  docu¬ 
mentary  proof  of  corruption  among  the  henchmen  of  Chiang 
Kai-Shek  on  Formosa.  The  attempted  termination  of  the 
authority  of  General  Mow  and  Colonel  Hsiang  was  accom¬ 
panied  by  a  completely  unverified  accusation  that  both 
officers  were  guilty  of  dereliction  of  duties,  disloyalty,  and 
acts  undermining  the  prestige  of  the  Chiang  Kai-Shek  fac¬ 
tion.  These  charges,  if  true,  constitute  a  criminal  offense 
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under  the  laws  of  the  Republic  of  China.  The  Republic  of 
China  does  not  have  an  extradition  treaty  with  the  United 
States  covering  this  type  of  offense.  There  is  no 
425  effort  to  force  the  extradition  or  deportation  of  the 
defendants  to  Formosa  for  the  local  administration  of 
justice  to  them.  Rather,  plaintiff  seeks  by  a  political  ex¬ 
pedient  unworthy  of  a  sovereign  nation  to  call  upon  a  United 
States  court  to  act  as  an  arm  of  that  sovereign  nation  in 
the  enforcement  of  its  own  disciplinary  decrees.  It  wants 
this  Court  to  undertake  the  regulation  of  the  accounting 
practices  of  the  Chinese  Air  Force. 

Such  an  undertaking  is  clearly  not  the  business  of  a 
Federal  Court  of  the  United  States.  Not  the  least  of  the 
obstacles  to  its  efficient  performance  is  the  court’s  lack  of 
knowledge  of  the  Chinese  language  and  of  Chinese  account¬ 
ing  and  administrative  practices. 

Shall  this  Court  undertake  to  translate  requisition  orders 
in  the  secret  codes  of  the  Republic  of  China?  Once  such 
requisition  orders  transmitted  in  secret  code  have  been 
broken  by  cryptographers  appointed  by  the  Court  and  trans¬ 
lated  into  a  semblance  of  English,  shall  this  Court  then  in¬ 
terpret  the  meaning  of  the  order  when  it  requires  an  act  of 
discretion  by  a  Chinese  officer  in  the  United  States?  Shall 
this  Court  try  to  decide  whether  General  Mow,  interpreting 
an  order  in  secret  code,  should  have  participated  with  Gen¬ 
eral  Chow  in  a  fraudulent  effort  to  purchase  aviation  gaso¬ 
line  at  a  price  substantially  above  the  market  price  of 
such  aviation  gasoline  on  the  open  market  in  the  United 
States?  Shall  this  Court  undertake  to  decide  whether  Gen¬ 
eral  Mow  acted  properly  or  improperly  for  purposes  of  an 
accounting  in  buying  or  not  buying  certain  materials  and 
supplies  at  market  prices,  less  than  market  prices,  or  higher 
than  market  prices?  Shall  this  Court,  under  the  guise  of 
an  accounting,  try  to  determine  whether  General  Mow  was 
loyal  to  Chiang  Kai-Shek  personally  in  the  discharge  of 
his  duties? 
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426  We  submit  that  a  Federal  Court  of  the  United  States 
has  no  jurisdiction  to  enforce  the  penal  and  revenue 

laws  of  a  foreign  government  and  that  any  order  in  this 
proceeding  requiring  an  accounting  by  General  Mow  under 
the  supervision  of  this  Court  would  be  invalid  and  any 
action  of  contempt  based  upon  such  an  order  w'ould  be 
beyond  the  authority  of  the  Court. 

427  II.  The  Court  has  improperly  exercised  its  Injunc- 

Powers 

The  motion  for  the  present  temporary  restraining  order 
which  became  effective  on  acceptance  of  service  by  counsel 
for  the  defendants,  vras  filed  without  notice  of  or  oppor¬ 
tunity  for  hearing,  and  granted  ex  parte ,  on  November  29, 
1951,  although  counsel  were  fully  informed  of  the  identity 
of  counsel  for  the  defendants,  and  as  in  the  case  of  the 
initial  restraining  order,  no  opportunity  was  afforded  to  the 
defendants  to  object  to  the  substance  or  form  of  the  order. 
The  temporary  restraining  order,  as  approved  in  the  form 
submitted,  makes  findings  as  to  the  status  of  the  defendants, 
and  particularly  with  respect  to  the  possession  by  the  de¬ 
fendant  Hsiang  of  funds,  which  are  utterly  unsupported  by 
affidavit  and  which  are  earnestly  challenged  as  without  sub¬ 
stance  or  basis  in  fact  by  the  defendants.  The  order  ignores 
the  obligation  and  duty  of  the  defendants  to  the  President 
of  the  Republic  of  China  as  Commander-in-Chief  of  its  mili¬ 
tary  forces  to  maintain  custody  and  control  of  all  military 
records  and  all  military  funds  which  might  be  in  their  pos¬ 
session  or  control.  This  is  in  the  face  of  the  direct  order 
of  President  Li  Tsung-Jen  that  they  are  to  continue  to 
conduct  their  duties  in  the  Chinese  Air  Force  in  U.  S.  A. 

The  order  thereupon  restrains  the  defendants,  their 
agents,  representatives,  employees  and  other  persons  under 
their  control,  among  other  things,  from  spending  any  monies 
entrusted  or  placed  under  the  control  of  said  defendants  or 
either  of  them  by  the  Republic  of  China,  or  any  branch  or 
agency  of  the  Republic  of  China. 
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In  so  doing,  it  seeks  to  restrain  them  from  the  essential 
function  of  maintaining  and  safeguarding  the  per- 
428  sonnel  and  property  of  the  Republic  of  China  in  the 
Chinese  Air  Force  Office  in  U.S.A.  from  paying  Amer¬ 
ican  contractors  and  producers  for  the  delivery  and  ship¬ 
ment  of  imperatively  needed  military  supplies  to  the  Air 
Force  in  Formosa  in  accordance  with  the  express  policy  of 
the  Government  of  the  United  States,  or  for  providing  for 
their  own  defense  and  for  the  defense  of  the  duties  en¬ 
trusted  to  them  in  the  present  and  other  proceedings.  In  so 
doing,  the  order  gave  grossly  inadequate  recognition  to  the 
basic  principle  of  the  balance  of  equities  in  the  issuance  of 
injunction. 

In  Russell  v.  Farley,  105  U.S.  433,  26  L.  Ed.  1060,  the 
Supreme  Court  said: 

“It  is  a  settled  rule  of  the  court  of  chancery,  in  acting  on 
applications  for  injunctions,  to  regard  the  comparative 
injury  which  would  be  sustained  by  the  defendants,  if  an 
injunction  were  granted,  and  by  the  complainant,  if  it  were 
refused.  Kerr,  Injunctions,  209,  210.  And  if  the  legal  right 
is  doubtful,  either  in  point  of  law  or  of  fact,  the  Court  is 
always  reluctant  to  take  a  course  which  may  result  in  mate¬ 
rial  injury  to  either  party; ...” 

In  the  exercise  of  sound  judicial  discretion  in  award  or 
denial  of  a  preliminary  injunction,  the  Court  should  balance 
the  convenience  of  the  parties  and  possible  injuries  to  them 
according  as  they  may  be  affected  by  the  granting  or  with¬ 
holding  of  the  injunction.  Aldridge  v.  Franco  Wyoming  Oil 
Co.  (D.C.  Del.  1949)  9  F.R.D.  278. 

In  Yakus  v.  United  States,  321  U.S.  414  88  L.  Ed.  834,  the 
Supreme  Court  in  upholding  the  denial  of  an  interlocutory 
injunction  staying  the  enforcement  of  a  price  regulation 
before  final  adjudication  of  its  validity  said : 

“The  award  of  an  interlocutory  injunction  by  courts  of 
equity  has  never  been  regarded  as  strictly  a  matter  of  right, 
even  though  irreparable  injury  may  otherwise  result  to 
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plaintiff  .  .  .  even  in  suits  in  which  only  private  interests 
are  involved  the  award  is  a  matter  of  sound  judicial  discre¬ 
tion,  in  the  exercise  of  which  the  court  balances  the  con¬ 
veniences  of  the  parties  and  possible  injuries  to  them 

429  according  as  they  may  be  affected  by  granting  or 
withholding  of  the  injunction.  Meccano,  Ltd.  v.  John 

Wanamaker,  253  U.S.  136, 141,  64  L.  Ed.  822,  826,  40  S.  Ct. 
463 ;  Rice  &  A.  Cory.  v.  Lothrop,  278  U.S.  509,  514,  73  L.  Ed. 
480,  482,  49  S.  Ct.  220.  And  it  will  avoid  such  inconvenience 
and  injury  so  far  as  may  be,  by  attaching  conditions  to  the 
award,  such  as  the  requirement  of  an  injunction  bond  con¬ 
ditional  upon  payment  of  any  damage  caused  by  the  injunc¬ 
tion  if  the  plaintiff’s  contentions  are  not  sustained.  (Cases 
cited). 

“But  where  an  injunction  is  asked  which  will  adversely 
affect  a  public  interest  for  whose  impairment,  even  tem¬ 
porarily,  an  injunction  bond  cannot  compensate,  the  court 
may  in  the  public  interest  withhold  relief  until  a  final 
determination  of  the  rights  of  the  parties,  though  the  post¬ 
ponement  may  be  burdensome  to  the  plaintiff.  (Cases 
cited).  This  is  but  another  application  of  the  principle, 
declared  in  Virginian  R.  Co.  v.  System  Federation,  R.E.D. 
300  U.S.  515,  552,  81  L.  Ed.  789,  802,  57  S.  Ct.  592,  that 
‘Courts  of  equity  may,  and  frequently  do,  go  much  further 
both  to  give  and  withhold  relief  in  furtherance  of  the  pub¬ 
lic  interest  than  they  are  accustomed  to  go  when  only  private 
interests  are  involved.’  ” 

In  Corica  v.  Ragen,  140  F.  2d  496,  where  defendants  had 
spent  thousands  of  dollars  in  developing  a  news  service  and 
their  good  will  would  suffer  impairment  from  interruption 
of  service,  a  temporary  injunction  restraining  defendants 
from  selling  their  news  service  to  plaintiff’s  alleged  cus¬ 
tomers  was  dissolved  pending  trial  as  imposing  an  undue 
hardship.  The  Court  said: 

430  “A  court  of  equity  must  exercise  its  discretion  in 
such  a  manner  as  to  safeguard  the  interests  of  both 
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parties,  and,  in  certain  circumstances,  such  as  those  in  the 
instant  case,  it  is  an  abuse  of  judicial  discretion  to  issue  an 
injunction  which  permits  one  party  to  obtain  an  advantage 
by  acting,  while  the  hands  of  the  adverse  party  are  tied  by 
the  writ.  See  Spring  Valley  Water  Co.  v.  San  Francisco , 
C.C.  165  F.  667,  709,  710.  Thus  as  the  Supreme  Court  said 
in  Kussell  v.  Farley,  105  U.S.  433,  438,  26  L.  Ed.  1060, 
a  court  of  chancery  should  . . .  regard  the  comparative  injury 
which  would  be  sustained  by  the  defendants,  if  an  injunction 
were  granted,  and  by  the  complainant,  if  it  were  refused. 
And,  if  the  legal  right  is  doubtful,  either  in  point  of  law  or 
of  fact,  the  court  is  always  reluctant  to  take  a  course  which 
may  result  in  material  injury  to  either  party;  ...  It  is 
apparent  from  this  record  that  defendants  receive  more 
than  twenty  times  as  much  net  income  a  year  as  plaintiff 
from  business  operations  in  the  territory  in  question.  More¬ 
over,  Continental  Press  has  spent  thousands  of  dollars  in 
developing  its  news  service,  and  its  good  will  must  suffer 
impairments  from  a  serious  interruption  of  that  service. 
Thus  the  hardship  inflicted  is  far  greater  by  allowing  the 
injunction  than  would  be  the  hardship  if  there  were  no 
injunction.  Accordingly,  granting  it  involved  a  violation 
of  the  comparative  injury  principle.” 

The  Court  dissolved  the  preliminary  injunction  granted 
by  the  District  Court. 

In  Williams  v.  Transcontinental  Gas  Pipe  Line  Corp., 
89  F.  Supp.  485,  a  bill  in  equity  was  brought  for  a  perma¬ 
nent  injunction  against  defendant’s  proceeding  in  a  con¬ 
demnation  action.  A  temporary  injunction  was  asked 
restraining  defendant  from  pursuing  condemnation  action. 
The  plaintiffs  alleged  that  they  would  suffer  irreparable 
injury  if  the  condemnation  were  allowed  to  proceed.  The 
defendant  showed  that  it  would  be  greatly  prejudiced 
431  if  a  temporary  injunction  were  granted.  The  Court 
said: 

“Under  such  decisions  as  Yakus  v.  United  States,  321 
U.S.  414, 64  S.  Ct.  660,  88  L.  Ed.  834 ;  Ohio  Oil  Co.  v.  Conway, 
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279  U.S.  813,  49  S.  Ct.  256,  73  E.  Ed.  972,  and  Rice  &  Adams 
Cory.  v.  Lothrop,  278  U.S.  509,  49  S.  Ct.  220,  73  L.  Ed.  480, 
the  Court  in  determining  whether  to  grant  a  temporary 
injunction  must  weigh  the  equities  and  conveniences  of  the 
parties  and  decide  whose  interests  would  be  the  more  seri¬ 
ously  prejudiced  by  the  granting  or  withholding  of  the 
injunction. 

“A  temporary  injunction  should  be  refused  if  there  is 
grave  doubt  as  to  the  petitioner’s  right  to  succeed  on  the 
merits  after  a  full  hearing.  (Cases  cited).  The  merits  of 
the  present  causes  would  therefore  have  to  be  considered 
by  me  upon  petitioner’s  application  for  a  temporary  injunc¬ 
tion  even  if  the  defendant  had  not  moved  for  a  judgment  on 
the  pleadings.  Certainly  no  temporary  injunctive  relief 
may  be  granted  unless  a  cause  of  action  is  stated,  so  I  should 
first  determine  whether  the  petition  here  states  a  cause  of 
action  upon  which  injunctive  relief  may  be  granted .” 

In  Brown  v.  Purvin,  52  F.  Supp.  348,  (D.C.N.Y.  1943), 
the  Court  stated  that  where  there  is  reasonable  doubt  as  to 
the  outcome  of  the  action,  the  rule  is  that  injury  to  the 
plaintiff,  if  a  temporary  injunction  is  not  ordered,  is  to  be 
measured  against  the  injury  to  defendants,  if  the  injunction 
is  ordered,  citing  Park  &  Tilford  Import  Corp.  v.  Hunter 
Baltimore  Rye,  Inc.,  5  F.  Supp.  888,  and  Ohio  Oil  Co.  & 
Conway,  279  U.S.  813,  73  L.  Ed.  972.  The  Court  denied  the 
motion  for  an  injunction  pendente  lite  and  vacated  the 
restraining  order. 

The  restraining  order  further,  among  other  things,  for¬ 
bade  the  defendants  from  exercising  control  of  any  of  the 
books,  papers,  documents,  records  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.  S.  A.  It  thus  purported,  ex 
parte,  to  remove  control  of  all  of  the  vital  books,  papers, 
documents  and  equipment,  including  military  codes,  secret 
military  specifications  and  contracts  and  shipping  orders 
which  would  have  been  of  utmost  importance  to  the  enemies 
of  the  Republic  of  China,  and  equally  important  in  the  light 
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of  the  false  accusations  of  the  present  complaint, 

432  over  their  own  records,  vouchers,  receipts  and  similar 
documents  vital  to  their  defense  against  the  makers 

of  these  false  charges. 

The  restraining  order,  speaking  in  the  disjunctive,  not 
only  related  to  moneys  and  documents  entrusted  to  or  placed 
under  the  control  of  said  defendants  by  the  plaintiff,  but 
also  imposed  like  restriction  against  exercising  any  control 
over  documents  and  moneys  “relating  to  the  business  or 
operation  of  the  Chinese  Air  Force  Office  in  U.  S.  A.”  It 
thus  brought  to  a  halt,  by  its  terms,  the  entire  performance 
of  the  military  function  of  an  important  agency  of  a  recog¬ 
nized  friendly  foreign  power.  Such  action  was  completely 
beyond  the  scope  of  an  ex  parte  restraining  order  based  on 
the  vague  and  indefinite  allegations  of  the  supporting  affi¬ 
davit,  and  set  up  as  true,  the  charges  of  an  alien  political 
opponent  recently  arrived  in  the  United  States  and  of  lower 
rank  than  the  defendants  against  the  established  and  recog¬ 
nized  business  conduct  of  Lieutenant-General  Mow  and 
Colonel  Hsiang  who  for  many  years  had  been  well  and 
favorably  known  and  fully  recognized  in  the  performance 
and  discharge  of  the  functions  of  this  military  agency  by 
the  Government  and  departments  of  the  United  States. 

The  terms  of  the  temporary  restraining  order  cannot 
be  separated  entirely  from  the  terms  of  the  order  issued  on 
November  29,  1951,  ex  parte ,  under  which  William  P. 
McCracken  was  designated  to  take  possession  of  the  prem¬ 
ises  and  to  perform  the  other  functions  therein  stated,  or 
from  the  preliminary  injunction  as  the  Court  has'assigned 
all  three  for  argument  at  the  same  time.  The  motion  for  a 
preliminary  injunction  requests  an  order  exceeding  in  im¬ 
propriety  either  of  the  existing  orders.  It  not  only  seeks 
to  prohibit  the  spending  of  any  of  the  moneys  specified  and 
from  exercising  any  control  over  the  books,  papers  and  docu¬ 
ments  of  the  Chinese  Air  Force  Office  in  U.S.A.,  but  also 
over  any  other  books,  papers,  documents  and  records 

433  relating  to  the  expenditures,  deposits,  transfers  or 
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disposals  of,  or  other  dealings  with  any  moneys  or 
other  properties  under  the  control  of  the  defendants  except 
by  the  delivery  of  said  moneys,  records  or  other  properties 
to  plaintiff!  Thus,  the  preliminary  injunction  would  effec¬ 
tively  terminate  the  military  business  conducted  by  the 
defendants,  prohibit  the  payment  of  personnel  and  of  exist¬ 
ing  obligations,  including  pay  of  officers  and  employees, 
rent  and  other  charges  and  payment  for  military  supplies 
delivered  or  to  be  delivered  to  Formosa,  and  in  effect,  re¬ 
quire  the  delivery  of  moneys,  records  and  other  properties  to 
the  plaintiff,  wholly  without  determination  of  proper  title 
and  of  the  rights  and  merits  of  the  controversy. 

The  preliminary  injunction  in  its  second  paragraph,  pro¬ 
poses  that  this  Court,  without  determination  of  the  merits 
of  a  controversy  involving  an  accounting  for  a  period  for 
several  years  beginning  with  September  15, 1944  (Paragraph 
6  of  complaint),  deliver  to  the  plaintiff  all  moneys  or  other 
properties  entrusted  to  or  placed  under  the  control  of  said 
defendants,  and  in  addition,  deliver  to  the  plaintiffs  all 
books,  papers,  documents  and  records,  property  of  the 
Chinese  Air  Force  Office  of  the  U.  S.  A.  and  all  other  books, 
papers,  documents  and  records  relating  to  the  expenditure, 
deposit,  transfer  or  disposal  or  other  dealings  with  any 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  the  control  of  said  defendants, 
leaving  to  the  defendants,  or  either  of  them,  the  sole  right 
of  reasonable  inspection  thereof  (presumably  in  the  custody 
of  plaintiff  if  any  such  papers  or  moneys  so  remain)  by  the 
said  defendants,  “for  the  sole  purpose  of  preparing  the 
accounting  prayed  for”. 

434  The  preliminary  injunction  thus  would  place  in  the 
hands  of  the  usurpers  and  of  persons  who  allege 
criminal  acts  over  a  period  of  seven  years  the  very  docu¬ 
ments  with  which  the  defendants  could  establish  the  pro¬ 
priety,  innocence  and  efficiency  of  their  military  activities. 

Such  an  injunction  is  abhorrent  to  any  sense  of  equity  and 
justice. 
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The  purpose  of  the  preliminary  injunction  is  entirely 
foreign  to  any  such  proposal.  Gamlen  Chemical  Co.  v. 
Gamlen,  79  Fed.  Supp.  622,  631 ;  G.  F.  Heuhlein  and  Bro.  v. 
Bushmill  Wine  &  Products  Co.,  et  al.,  39  F.  Supp.  548. 

The  issuance  of  any  such  preliminary  injunction  prior  to 
the  taking  of  oral  testimony  and  upon  a  single  affidavit  of  a 
politically  hostile  person  would  be  grounds  for  reversal. 
Warner  Bros.  Pictures,  Inc.,  et  al.  v.  Gittone,  110  F.  2d  292; 
43  C.J.S.,  Injunctions,  p.  432,  citing  Cooper  v.  Boylston,  113 
S.E.  347,  120  S.C.  381.  In  the  present  case,  the  rights  of 
defendants  have  been  further  restricted  bv  the  Court’s 
denial  of  their  motion  to  take  the  depositions  of  the  sole 
affiant  and  other  informed  persons  responsible  for  the 
complaint. 

Conclusion 

The  haste  which  has  marked  all  actions  to  date  in  this 
case,  most  of  which  have  been  on  ex  parte  presentation,  has 
already  violated  the  constitutional  right  of  these  defendants 
to  prepare  an  orderly  defense  of  their  position.  Deprived 
of  their  offices,  records,  typewriters  and  other  physical 
equipment  and  personnel  they  are  now  subject  to  a  tem¬ 
porary  restraining  order  which  even  creates  a  question  as 
to  their  right  to  spend  their  personal  funds  for  necessary 
legal  expenses.  The  Court  is  urged  not  to  compound 
435  the  injury  already  done  by  impulsive  action  without 
adequate  time  for  briefing  and  assembling  documents 
covering  a  decade  of  turbulent  international  events. 

Respectfully  submitted, 

William  A.  Roberts, 
Warren  Woods, 

Counsel  for  Defendants. 
400  De  Sales  Building 

Of  Counsel:  Washington  6,  D.  C. 

Roberts  &  McInnis 

Dated :  December  6,  1951. 
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436  Filed  Dec.  10,  1951 

Motion  to  Amend  Order  Designating  a  Disinterested  Person 
to  Take  Possession  of  the  Premises  and  the  Contents 
Thereof  at  2110  LeRoy  Place,  N.  W.,  Washington,  D.  C., 
Occupied  by  the  Chinese  Air  Force  in  U.  S.  A. 

1.  The  Court  having  this  day  announced  its  intention  to 
adopt  an  order  providing  in  part  “•  •  •  the  order  designat¬ 
ing  a  disinterested  person  to  take  possession  of  the  prem¬ 
ises  will  be  continued  subject  to  future  modifications  by  the 
Court.” 

2.  The  said  order  relating  to  the  designation  of  a  dis¬ 

interested  person  as  originally  presented  ex  parte  and  prior 
to  argument  contains  at  Page  2  the  following:  •  and 

said  custodian  is  further  directed  to  make  all  of  said 
records,  files,  books,  documents  and  papers  accessible  at  all 
reasonable  times  in  his  discretion  to  the  plaintiff  and  the 
defendants  under  such  safeguards  as  he  may  deem  neces¬ 
sary  to  the  preservation  and  protection  of  said  records, 
files,  etc.  in  order  to  permit  the  plaintiff  to  ascertain  the 
status  (financial  or  otherwise)  of,  and  to  carry  forward, 
the  procurement  program  of  the  plaintiff  and  its  Air  Force 
and  to  permit  defendants  to  prepare  the  accounting  prayed 
for  in  this  action.”,  and  the  said  provision  constituting  an 

unlawful  delegation  of  the  right  of  search  and 

437  seizure,  particularly  insofar  as  it  provides  for  the 
custodian  making  accessible  all  the  contents  of  such 

building  without  designation  or  establishment  of  relevancy 
or  materiality  or  proof  of  ownership  to  the  plaintiff  and 
to  permit  the  affirmative  control  over  such  records,  docu¬ 
ments  and  papers  to  the  plaintiff,  and, 

3.  The  said  paragraph  denying  to  the  defendants  access 
to  or  control  of  the  said  records  for  the  purpose  of  the  per¬ 
formance  of  their  duties,  the  completion  of  contract  obliga¬ 
tions  with  which  they  are  charged  and  the  use  of  said 
records  for  the  purposes  of  preparing  their  defense  against 
penal  charges,  all  in  advance  of  the  disclosure  to  the  Court 
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of  the  nature  of  said  documents  of  the  determination  of  the 
right,  title  and  interest  of  the  defendants  to  all  or  any  of 
the  said  documents. 

Now,  Therefore,  the  defendants  through  their  counsel, 
without  waiving  objection  to  the  jurisdiction  of  this  Court 
over  this  suit  and  subject  matter,  pray : 

1.  That  the  said  order  be  modified  to  require  the  said 
custodian  pending  the  issuance  of  subsequent  orders  con¬ 
sistent  with  the  Constitution  of  the  United  States  and  the 
Rules  of  Civil  Procedure  of  this  Court  relating  to  proper 
discovery,  to  hold  and  maintain  in  status  quo  all  of  the 
said  furniture,  equipment  and  other  property  contained  in 
the  said  premises. 

2.  That  with  the  exception  of  military  secrets,  codes  and 
other  property,  the  right  to  possession  of  which  as  private 
property  is  not  challenged  by  the  plaintiff  and  may  be 
released  to  the  defendants  and  to  former  employees  and 
attaches  of  the  said  Office,  the  custodian  inventory  for  the 
sole  information  of  the  Court  the  property  covered  by  the 
said  order. 

3.  That  in  view  of  the  preliminary  report  of  the 
438  custodian  and  the  fact  that  his  activities  in  pursu¬ 
ance  of  the  said  order  may  involve  the  incurrence  or 
discharge  of  obligations  amounting  to  hundreds  of  thou¬ 
sands  of  dollars,  the  Court  modify  its  order  to  condition 
it  upon  the  deposit  with  the  Court  by  the  plaintiff  of  a 
bond  in  the  amount  of  not  less  than  one  million  dollars. 

Respectfully  submitted, 

Roberts  &  McInnis 

By:  William  A.  Roberts 
Warren  Woods, 

Counsel  for  Defendants. 

•  ••••••• 
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440  Filed  Dec.  10,  1951 

Memorandum  Opinion 

In  this  case  plaintiff  filed  a  complaint  for  an  accounting 
and  an  injunction  against  the  defendants  to  require  them 
to  account  for  records  and  funds  of  the  Chinese  Air  Force 
Office  in  the  United  States  of  America.  Lieutenant  General 
Pang-Tsu  Mow,  Deputy  Chief  of  the  Chinese  Air  Force, 
was  appointed  by  the  Republic  of  China  to  head  the  Chinese 
Air  Force  office  in  the  United  States.  Lieutenant  Colonel 
Ve-Shuen  Hsiang  was  appointed  as  his  executive  officer. 
In  their  official  capacity  they  were  intrusted  with  large  sums 
of  money  by  the  Republic  of  China  to  conduct  a  procure¬ 
ment  program  for  equipment  and  supplies  for  the  use  of 
the  Chinese  Air  Force.  On  April  30,  1951,  the  Government 
of  the  Republic  of  China  in  Formosa  issued  an  order  abol¬ 
ishing  the  Chinese  Air  Force  Office  in  the  United  States 
and  creating  a  new  agency  designated  as  the  “Chinese 
Defense  Ministry  Procurement  in  the  U.S.A.”  with  Briga¬ 
dier  General  T.  K.  Pee,  Military  Attache  of  the  Chinese 
Embassy  in  Washington  as  Chairman.  The  order  directed 
that  all  funds  and  relevant  records  held  by  the  Chinese  Air 
Force  Office  in  Washington  be  handed  over  to  the  newly 
created  procurement  commission,  and  further  provided 
that  funds  so  taken  over  should  be  entrusted  to  the  joint 
custody  of  General  Mow,  General  Pee  and  K.  H.  Yu,  Secre¬ 
tary  of  the  Commission.  Plaintiff  charges  that  defendants 
have  refused  to  comply  with  the  terms  of  this  order  and 
seek  relief  in  this  Court  for  an  accounting  of  these  records 
and  funds. 

There  are  before  the  Court  at  this  time  the  following 
preliminary  matters. 

Motion  for  preliminary  injunction, 

Motion  to  vacate  and/or  modify  order  designating  a  dis¬ 
interested  person  to  take  possession  of  the  premises,  etc. 
Motion  to  dismiss  for  lack  of  jurisdiction,  improper 
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441  venue,  insufficiency  of  process  and/or  insufficiency 
of  service  of  process 

Motion  to  vacate  temporary  restraining  order. 

This  Court  is  a  Court  of  the  United  States,  28  U.S.  Code 
S8,  and  has  general  jurisdiction  of  all  cases  in  law  and 
equity  between  parties  who  are  residents  of  or  who  are 
found  within  the  District  of  Columbia,  11  D.C.  Code  (1940 
ed.)  Sec.  306.  The  plaintiff  is  represented  in  the  District 
of  Columbia  by  its  agent,  the  Ambassador  of  the  Republic 
of  China  to  the  United  States.  The  defendants  are  allegedly 
residents  of  the  District  of  Columbia  and  are  before  the 
Court  by  virtue  of  a  general  appearance  entered  by  their 
authorized  counsel. 

The  first  point  to  be  considered  is  the  allegation  that  the 
government  of  the  Republic  of  China  has  not  authorized 
this  suit  in  its  behalf.  In  support  of  this  contention  de¬ 
fendants  urge  that  there  is  a  question  within  the  govern¬ 
ment  of  the  Republic  of  China  concerning  the  identity  of 
its  president.  Defendants  urge  that  this  Court  is  without 
jurisdiction  to  determine  the  internal  controversies  of  a 
foreign  power.  With  this  point  the  Court  agrees.  However, 
it  is  not  necessary  for  the  Court  to  decide  this  controversy 
if  one  there  be. 

The  recognition  by  the  political  department  of  the  United 
States  government  of  a  foreign  government  is  conclusive 
of  its  legal  status  as  far  as  the  United  States  Courts  are 
concerned.  Oetjen  v.  Central  Leather  Company ,  (1918)  246 
U.S.  726.  In  a  case  decided  the  same  day  by  the  Supreme 
Court,  the  Court  considered  the  effect  of  recognition  by 
the  United  States  government  of  the  government  of  Car¬ 
ranza  as  the  de  facto  and  later  the  de  jure  government  of 
Mexico  and  said: 

“It  is  settled  that  the  courts  will  take  judicial  notice  of 
such  recognition  as  we  have  here,  of  the  Carranza  govern¬ 
ment  by  the  political  department  of  our  government  (Jones 
v.  United  States,  137  U.S.  202,  34  L.  ed.  691,  11  Sup.  Ct. 
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Rep.  80),  and  that  the  courts  of  one  independent  govern¬ 
ment  will  not  sit  in  judgment  on  the  validity  of  the  acts  of 
another,  done  within  its  own  territory.  Ricaud  v.  American 
Metal  Company,  Ltd.  (1918)  246  U.S.  726.’ ’ 

The  Court  has  received  through  an  interchange  of 
442  letters  with  the  State  Department  a  certification  that 
this  government  recognizes  the  Honorable  V.  K. 
"Wellington  Koo  as  the  duly  authorized  ambassador  of  the 
Republic  of  China  in  the  United  States.  This  procedure  of 
obtaining  such  certification  is  vrell  established.  Sullivan  v. 
Sao  Paulo ,  30  F.  Supp.  503. 

As  long  as  the  political  department  of  the  United  States 
recognizes  one  as  the  proper  ambassador  or  representative 
of  a  foreign  government  in  the  United  States,  the  Court 
must  accept  the  acts  of  this  agent  as  the  acts  of  his  govern¬ 
ment,  Agency  of  Canadian  Car  &  Foundry  Company,  Ltd., 
et  al.  v.  American.  Can  Company,  (1919)  259  Fed.  363.  If  a 
national  of  this  foreign  power  challenges  the  right  of  this 
person  to  the  post  of  ambassador,  then  the  question  must  be 
decided  by  our  political  department,  the  executive  depart¬ 
ment  of  the  United  States.  This  Court  cannot  entertain 
the  statement  of  a  citizen  of  a  foreign  country  that  he  is 
the  president  of  that  country  and  that  the  ambassador  is 
not  authorized  to  act  as  he  has  when  the  State  Department 
has  certified  that  person,  as  the  recognized  ambassador  to 
this  country.  Neither  the  defendants  nor  Mr.  Li  Tsung-Jen, 
duly  elected  vice  president  of  the  Republic  of  China  and 
claimant  to  the  presidency,  challenge  the  ambassadorial 
rank  now  held  by  Mr.  Koo.  Counsel  asserts  that  Mr.  Li 
plans  to  file  a  protest  with  the  United  Nations  General 
Assembly  to  seek  a  determination  of  the  legality  of  Chiang 
Kai-Shek’s  position  as  President  of  the  Republic  of  China. 
The  Court  obviously  cannot  consider  proposed  actions  of 
one  who  is  not  even  a  party  to  this  action. 

The  letter  of  the  Honorable  James  Webb,  Acting  Secre¬ 
tary  of  State,  to  the  Court  under  seal  of  the  State  Depart¬ 
ment,  dated  November  28, 1951,  is  conclusive  of  Ambassador 
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Koo’s  position  as  the  duly  recognized  ambassador  of  the 
Republic  of  China  to  the  United  States.  In  the  case  of 
Agency  of  Canadian  Car  &  Foundry  Company,  Ltd.,  et  al., 
v.  American  Can  Company,  supra,  the  Court  of  Appeals 
for  the  Second  Circuit  considered  the  extent  of  the  author¬ 
ity  of  an  ambassador  and  the  effect  of  his  recognition 
443  by  the  State  Department,  and  ruled, 

“So  that  the  certificate  of  the  Secretary  of  State, 
above  referred  to,  certifying  to  the  official  character  of 
Boris  Bakhmetieff,  as  the  Russian  ambassador  to  the 
United  States  is  not  only  evidence,  but  it  is  the  best  evi¬ 
dence,  of  Mr.  Bakhmetieff ’s  diplomatic  character,  and  is  to 
be  regarded  by  the  courts  as  conclusive  of  the  question,  and 
the  court  could  not  proceed  upon  argumentative  and  col¬ 
lateral  proof.  And  the  certificate  of  Mr.  Bakhmetieff,  given 
under  his  hand  and  seal  as  the  Russian  ambassador  con¬ 
cerning  the  membership  and  powers  of  the  Russian  Supply 
Committee,  must  be  regarded  in  like  manner  as  an  author¬ 
itative  representation  by  the  Russian  government  on  that 
subject,  and  as  such  binding  and  conclusive  in  the  courts  of 
the  United  States  against  that  government  on  the  matters 
to  which  it  relates.” 

The  law  of  that  case  requires  this  Court  to  give  conclusive 
effect  to  the  authorization  of  Ambassador  Koo  to  institute 
this  suit  on  behalf  of  his  government. 

Counsel  for  the  defendants  concede  the  power  of  this 
Court  to  entertain  this  suit  otherwise,  but  contend  that  the 
Court  should  decline  to  take  jurisdiction  because  of  the 
grave  international  problems  involved,  and  that  fact  is 
probably  the  strongest  reason  for  exercising  jurisdiction. 
No  problem  of  international  law  is  before  the  Court.  The 
problem  of  the  applicable  law  herein,  if  a  problem  there  be, 
is  one  of  conflict  of  laws,  and  since  the  acts  complained  of 
which  are  cognizable  in  this  Court — the  acts  of  the  ambas¬ 
sador — took  place  in  this  forum,  the  Court  is  bound  to 
apply  the  law  of  the  forum. 
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For  purposes  of  illustration,  assume  that  the  Court  de¬ 
clined  jurisdiction  of  this  case.  This  would  leave  a  friendly- 
power  with  no  alternative  but  to  resort  to  acts  of  force  to 
deal  with  its  citizens  on  foreign  soil.  The  orderly  adminis¬ 
tration  of  justice  and  the  policy  of  cooperation  with  a 
friendly  foreign  power  require  this  Court  to  exercise  its 
jurisdiction  to  aid  that  country’s  control  over  its  repre¬ 
sentatives  in  the  United  States.  The  Court  will  not  inter¬ 
fere  in  the  internal  affairs  of  a  foreign  country,  but  no  such 
interference  is  prayed  for  in  this  action.  The  Court  is 
merely  exercising  its  jurisdiction  in  aid  of  the  power  of  an 
ambassador  to  this  country  to  enforce  his  orders  and  man¬ 
dates  to  his  subordinates  resident  here.  Accordingly,  the 
Court  rules  that  the  case  is  properly  brought  and 
444  this  Court  has  jurisdiction  over  the  subject  matter 
and  the  parties. 

The  act  of  the  Court  in  appointing  a  disinterested  person, 
supplementing  the  restraining  order,  to  aid  in  maintaining 
the  status  quo,  pending  the  outcome  of  this  litigation,  is 
also  challenged.  Counsel  for  defendants  alleges  that  this 
order  has  interrupted  the  operations  of  the  Chinese  pro¬ 
curement  program.  If  this  is  so,  it  is  only  because  the  de¬ 
fendants  make  it  so.  Ambassador  Koo  has  delegated  per¬ 
sons  to  take  charge  of  this  program  and  continue  its 
functions,  but  they  have  been  prevented  from  so  doing 
because  the  defendants  have  refused  to  relinquish  their 
posts  as  ordered.  Defendants  contend  further  that  this 
order  is  in  violation  of  Rule  34,  F.R.C.P.,  T.  28  U.S.  Code. 
The  copious  citation  of  authority  in  support  of  this  argu¬ 
ment  is  not  applicable  here.  There  is,  not  merely,  an  allega¬ 
tion  in  the  complaint  that  the  records  of  the  Chinese  Air 
Force  are  the  property  of  the  Republic  of  China,  but  de¬ 
fendants  do  not  deny  this  fact.  They  deny  only  the  right  of 
the  Ambassador  to  assert  this  ownership  on  behalf  of  the 
Republic  of  China,  and  also  take  possession  of  these  records 
and  funds  as  agent  for  the  government.  The  Court  has 
pointed  out  above  that  Ambassador  Koo  has  the  right  and 
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the  power  to  act  for  his  government  in  matters  under  his 
government’s  control.  The  order  issued  in  this  case  merely 
gives  the  authorized  agent  of  the  Republic  of  China  access 
to  property  belonging  to  the  Republic  of  China.  It  also  seeks 
to  maintain  the  status  quo  under  the  Court’s  broad  equity 
powers  to  maintain  control  of  those  books,  records  and 
other  things  which  are  the  subject  of  the  ultimate  disposi¬ 
tion  of  this  case.  Rule  34  certainly  does  not  encompass  a 
situation  where  a  litigant  seeks  access  to  his  own  property. 

The  preliminary  injunction  will  issue  in  terms  provided 
by  the  Court  and  Mr.  McCracken  will  continue  in  his  capac¬ 
ity  with  rights  and  duties  as  prescribed  by  the  Court,  sub¬ 
ject  to  further  modification  by  the  Court. 

Therefore,  the  motion  to  dismiss  is  overruled,  the 
445  preliminary  injunction  will  be  granted,  and  the  order 
designating  a  disinterested  person  to  take  possession 
of  the  premises  will  be  continued  subject  to  future  modifica¬ 
tions  by  the  Court.  An  appropriate  order  will  be  prepared. 

James  R.  Kirkland,  Judge. 

December  10,  1951 


446  Filed  Dec.  10, 1951 

Findings  of  Fact  and  Conclusions  of  Law 

{For  Preliminary  Injunction ) 

This  cause  coming  on  to  be  heard  upon  the  verified  Com¬ 
plaint,  the  Affidavit  in  support  thereof,  the  Motion  for  a 
Temporary  Restraining  Order,  the  Temporary  Restraining 
Orders  herein  granted,  the  Motion  for  a  Preliminary  In¬ 
junction;  defendants’  Motion  to  Dismiss  and  plaintiff’s 
Answer  thereto,  and  counsel  for  plaintiff  and  defendants 
having  been  heard  and  this  Court  having  been  advised  in 
the  premises  by  letters  of  the  Department  of  State  dated 
November  28,  1951,  filed  herein  with  their  enclosures,  the 
Court  this  day  of  December,  1951  enters  the  following: 
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Findings  of  Fact 

(1)  The  plaintiff  herein  is  the  Republic  of  China  which 
is  recognized  as  the  government  of  China  by  the  United 
States. 

(2)  The  accredited  representative  of  the  Republic  of 
China  to  the  United  States  is  its  Ambassador,  Honorable 
V.  K.  Wellington  Koo,  as  certified  by  the  State  Department. 

(3)  The  Republic  of  China  has  authorized  the  present 
suit  to  be  brought. 

(4)  The  defendants  were  appointed  by  plaintiff  to 
447  purchase  supplies  and  equipment  for  the  Chinese  Air 
Force  and  are  temporarily  residing  in  the  District  of 
Columbia. 

(5)  Counsel  for  defendants  have  entered  a  general  ap¬ 
pearance  as  attorneys  for  defendants. 

(6)  Plaintiff  entrusted  to  and  placed  under  the  control 
of  defendants  large  sums  of  money  which  defendants  were 
authorized  to  expend  for  specific  purposes,  including  the 
purchase  of  equipment  and  supplies  for  the  Chinese  Air 
Force  and  of  materials  for  the  aeronautical  industry  of  the 
Republic  of  China. 

(7)  In  April,  1951  the  Chinese  Government  ordered  that 
effective  May  1,  1951  the  Chinese  Air  Force  office  in  the 
United  States  of  which  defendant  Mow  was  the  director 
and  defendant  Hsiang  was  the  executive  officer,  should  be 
abolished  and  all  funds  and  records  should  be  turned  over 
to  a  newly  created  Procurement  Commission. 

(8)  Defendants  have  not  as  of  the  date  hereof  turned 
over  to  the  Procurement  Commission  any  of  the  said  funds 
and  records  of  the  Chinese  Air  Force  office  in  the  United 
States. 

(9)  On  or  about  August  21,  1951  the  Chinese  Govern¬ 
ment  ordered  defendants  to  turn  over  all  government  funds 
and  relevant  records  to  its  Ambassador,  the  Honorable 
V.  K.  Wellington  Koo,  and  another  official  of  the  Chinese 
Government,  Ta-Wei  Yu. 
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(10)  Defendants  failed  and  refused  to  turn  over  any  part 
of  the  said  funds  and  records  and  have  persisted  in  such 
refusal. 

(11)  Defendants  have  continued  to  exercise  control  over 
said  funds. 

(12)  That  continuation  of  defendants’  acts  (a)  in 

448  refusing  to  render  an  accounting,  (b)  in  refusing  to 
surrender  and  pay  over  the  unexpended  portion  of 

moneys  entrusted  to  them  for  the  purchase  of  supplies  and 
equipment  aforesaid,  and  (c)  in  refusing  access  to  plaintiff 
of  books  and  records  showing  the  expenditure  of  said  funds, 
will  cause  irreparable  injury  to  plaintiff  and  hinder  and 
delay  and  defeat  plaintiff’s  efforts  to  continue  the  procure¬ 
ment  of  supplies  and  equipment. 

Conclusions  of  Law 

(1)  This  Court  has  jurisdiction  of  the  subject  matter  of 
the  present  suit  and  of  the  parties  thereto. 

(2)  Irreparable  injury  will  be  caused  plaintiff  unless 
defendants  are  (a)  restrained  from  spending,  transferring 
or  otherwise  disposing  of  moneys  or  other  properties  (or 
the  proceeds  thereof)  entrusted  to  or  placed  under  the  con¬ 
trol  of  said  defendants  by  plaintiff  and  (b)  are  restrained 
from  removing,  destroying  or  disposing  of  any  of  the  books, 
papers,  documents,  records  and  equipment  relating  to 
affairs  of  the  Chinese  Air  Force  in  the  United  States. 

(3)  Plaintiff  is  entitled  to  a  preliminary  injunction  as 
prayed. 

James  R.  Kirkland,  Judge. 

*••••#•• 

449  Filed  Dec.  10,  1951 

Order 

This  cause  came  on  for  hearing  on  the  complaint,  motion 
for  preliminary  injunction,  motion  to  vacate  and/or  modify 
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order  designating  a  disinterested  person  to  take  possession 
of  the  premises,  etc.,  motion  to  dismiss  for  lack  of  jurisdic¬ 
tion,  improper  venue,  insufficiency  of  process  and/or  in¬ 
sufficiency  of  service  of  process  and  motion  to  vacate  tem¬ 
porary  restraining  order,  and  upon  consideration  of  the 
affidavits  and  exhibits  and  extended  argument  of  counsel, 
it  is  by  the  Court  this  10th  day  of  December,  1951,  hereby, 

Ordered,  that  the  motion  to  dismiss  is  overruled,  the 
preliminary  injunction  will  be  granted,  and  the  order  desig¬ 
nating  a  disinterested  person  to  take  possession  of  the  prem¬ 
ises  will  be  continued  subject  to  future  modifications  by 
the  Court. 

James  R.  Kirkland,  Judge . 

•  ••••••• 

450  Filed  Dec.  10,  1951 

Preliminary  Injunction 

This  cause  coming  on  to  be  heard  upon  the  verified  Com¬ 
plaint,  the  Affidavit  of  Liang-Chien  Cha,  on  behalf  of  the 
Republic  of  China,  the  Motion  for  a  Temporary  Restrain¬ 
ing  Order,  the  Temporary  Restraining  Orders  herein 
granted,  the  Motion  for  a  Preliminary  Injunction  and  de¬ 
fendants’  Motion  to  Dismiss,  and  counsel  for  the  parties 
having  been  heard  and  this  Court  having  been  advised  in 
the  premises  by  letters  of  the  Department  of  State  dated 
November  28,  1951,  filed  herein  with  their  enclosures,  and 
it  has  been  made  to  appear  by  the  verified  complaint  of 
plaintiff,  Republic  of  China,  filed  herein,  and  the  affidavit 
of  Liang-Chien  Cha: 

(1)  That  defendant  Mow  was  appointed  the  director  of 
the  Chinese  Air  Force  Office  in  U.S.A.; 

(2)  That  defendant  Hsiang  was  appointed  the  executive 
officer  of  said  Office ; 

(3)  That  by  virtue  of  the  position  defendant  Hsiang  held, 
the  authority  and  control  over  the  affairs  of  the  Chinese 
Air  Force  Office  in  the  TT.S.A.  which  he  exercised,  and  the 
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duties  which  he  performed,  defendant  Hsiang  shared 

451  with  defendant  Mow  the  control  over  a  large  part  of 
the  funds  which  are  hereinafter  stated  to  have  been 

entrusted  to  or  placed  under  the  control  of  defendant  Mow, 
and  accordingly  said  funds  wrere  in  effect  entrusted  to  or 
placed  under  the  control  of  both  of  said  defendants; 

(4)  That  plaintiff  entrusted  to  or  placed  under  the  con¬ 
trol  of  defendant  Mow*  large  sums  of  money  which  defend¬ 
ants  were  authorized  to  expend  for  specific  purposes,  includ¬ 
ing  the  purchase  of  equipment  and  supplies  for  the  Chinese 
Air  Force  and  the  purchase  of  materials  for  the  aeronau¬ 
tical  industry  of  the  Republic  of  China; 

(5)  That  defendants  owed  a  duty  to  adequately  account 
to  plaintiff  for  the  expenditure  of  said  funds  and  to  turn 
over  to  plaintiff  upon  demand  the  unexpended  portion  of 
said  funds  as  well  as  all  books,  papers,  documents  and 
records  of  the  Chinese  Air  Force  Office  in  U.S.A.; 

(6)  That  in  the  latter  part  of  April,  1951,  the  Chinese 
government  duly  ordered  that,  effective  May  1,  1951,  exist¬ 
ing  Chinese  military  purchasing  organizations  in  the  United 
States,  including  the  Chinese  Air  Force  Office  in  U.S.A., 
should  be  abolished  and  that  their  functions  should  be  taken 
over  by  a  single  consolidated  agency  and  that  all  funds  and 
relevant  records  of  the  Chinese  Air  Force  Office  in  U.S.A. 
should  be  handed  over  to  a  newly  created  Procurement 
Commission ; 

(7)  That  said  defendants  failed  and  refused  to  turn  over 
to  the  Procurement  Commission  any  of  the  funds  and  rele¬ 
vant  records  of  the  Chinese  Air  Force  Office  in  U.S.A. ; 

(8)  That  on  or  about  August  21,  1951,  the  Chinese  gov¬ 
ernment  ordered  defendant  Mow'  to  turn  over  all  govern¬ 
ment  funds  and  relevant  records  to  the  Chinese  Ambassa¬ 
dor,  His  Excellency  V.  K.  Wellington  Koo,  and  an- 

452  other  official  of  the  Chinese  government,  Ta-Wei  Yu; 

(9)  That  defendants  have  failed  to  turn  over  any 
part  of  the  funds  and  records  and  have  persisted  in  such 
refusal ; 
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(10)  That  defendants  have  not  accounted  for  the  use  of 
the  funds  entrusted  to  or  placed  under  the  control  of  de¬ 
fendant  Mow  by  the  plaintiff  but  on  the  contrary,  they  have 
continued  to  exercise  control  over  said  funds,  and  both 
defendants  are  concealing  said  funds  from  the  Republic  of 
China; 

(11)  That  continuation  of  such  acts  would  obstruct  the 
granting  of  the  relief  prayed  for  in  plaintiff’s  complaint 
filed  herein,  namely,  a  decree  compelling  defendants  (a)  to 
render  an  accounting  of  all  moneys  or  other  properties  (or 
the  proceeds  thereof)  entrusted  to  or  placed  under  the  con¬ 
trol  of  defendants  or  either  of  them  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  (b)  to  surrender  and  pay  over 
to  plaintiff  all  of  said  moneys  and  properties  (or  the  pro¬ 
ceeds  thereof)  not  properly  expended  or  used  for  purposes 
authorized  by  plaintiff,  and  (c)  to  deliver  to  plaintiff  all 
books,  papers,  documents,  records  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.S.A.,  and  all  other  books, 
papers,  documents  and  records  relating  to  the  expenditures, 
deposits,  transfers  or  disposals  of,  or  other  dealings  with, 
any  moneys  or  other  properties  (or  the  proceeds  thereof), 
entrusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  Office  in  U.S.A. ;  and  further  that  con¬ 
tinuation  of  such  acts  would  cause  immediate  and  irre¬ 
parable  damage  to  plaintiff, 

Now,  Therefore,  upon  motion  of  plaintiff,  it  is 

Ordered  and  Adjudged,  that  pending  further 
453  order  of  this  Court,  defendant  Mow  and  defend¬ 
ant  Hsiang,  their  agents,  representatives,  employees 
and  any  other  persons  under  their  control,  be  and  they 
hereby  are  restrained  and  enjoined: 

(a)  from  spending,  transferring  or  otherwise  disposing 
of  any  moneys  or  other  properties  (or  the  proceeds  thereof) 
entrusted  to  or  placed  under  the  control  of  said  defendants 
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or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  and 

(b)  from  removing,  destroying,  disposing  of  or  exercis¬ 
ing  any  control  over  any  of  the  books,  papers,  documents, 
records  and  equipment  of  the  Chinese  Air  Force  Office  in 
U.S.A.,  or  any  other  books,  papers,  documents  and  records 
relating  to  the  expenditures,  deposits,  transfers  or  dis¬ 
posals  of,  or  other  dealings  with,  any  moneys  or  other  prop¬ 
erties  (or  the  proceeds  thereof)  entrusted  to  or  placed  under 
the  control  of  said  defendants  or  either  of  them  by  plaintiff 
or  any  branch  or  agency  of  plaintiff,  or  relating  to  the 
business  or  operations  of  the  Chinese  Air  Force  Office 
in  U.S.A. 

This  order  issued  at  12:37  o’clock  in  the  post  noon  this 
10th  day  of  December,  1931,  shall  take  effect  immediately, 
'provided  that  a  surety  bond  in  the  sum  of  $10,000.00  be 
filed  herein,  conditioned  for  the  payment  of  such  costs  and 
damages  as  may  be  incurred  or  suffered  by  any  party  who 
is  found  to  be  wrongfully  enjoined  or  restrained. 

James  R.  Kirkland,  Judge. 

•  ••••••• 


454  Filed  Dec.  12,  1951 

Notice  of  Appeal  to  The  United  States  Court  of  Appeals  for 
The  District  of  Columbia  Circuit 

Notice  is  hereby  given  that  Pang-Tsu-Mow  and  Ve-Shuen 
Hsiang,  defendants  in  the  above-entitled  action,  hereby  ap¬ 
peal  to  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  from  the  order  overruling  defendant’s 
Motion  to  Dismiss,  granting  a  preliminary  injunction,  and 
continuing  subject  to  future  modifications  by  the  Court  an 
order  designating  a  disinterested  person  to  take  possession 
of  the  premises  of  the  Chinese  Air  Force  Office  at  2110  Le 
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Roy  Place,  N.  W.,  Washington,  D.  C.,  entered  in  this  action 
on  December  10, 1951. 

Dated  this  12th  day  of  December,  1951. 

William  A.  Roberts, 

Warren  Woods, 

Attorneys  for  Appellants, 
Pang-Tsu-Mow  and  Ve- 
Shuen-Hsiang 
400  De  Sales  Building, 
Washington,  D.  C. 

•  ••••••• 

460  Filed  Dec.  14,  1951 

Memorandum  and  Order 

Upon  consideration  of  the  plaintiff’s  motion  to  strike 
certain  portions  of  the  defendants’  notice  of  appeal  filed 
December  12,  1951,  and  the  points  and  authorities  attached 
thereto,  it  appearing  to  the  Court  that  notice  of  appeal 
divested  the  District  Court  of  jurisdiction  of  the  case  and 
any  further  proceedings  in  the  District  Court  are  ineffec¬ 
tive.  The  motion  filed  herein  requests  relief  not  specifically 
reserved  to  the  District  Court  under  the  rules  of  civil  pro¬ 
cedure.  See  3  Barron  &  Holtzoff,  Federal  Practice  &  Pro¬ 
cedure,  Section  1558. 

Since  this  notice  of  appeal  has  been  properly  filed  the 
jurisdiction  to  consider  its  merits  lies  in  the  appellate  court, 
therefore  it  is  by  the  Court  this  14th  day  of  December,  1951, 

Ordered,  that  the  plaintiff’s  motion  to  strike  certain 
portions  of  the  defendants’  notice  of  appeal  be  and  the  same 
is  hereby  overruled. 

James  R.  Kirkland,  Judge. 

468  Filed  Dec.  19,  1951 

•  *••***• 

Memorandum 

Defendants  filed  a  motion  to  vacate  and/or  postpone  the 
taking  of  deposition  of  Stephen  Y.  Teng  originally  set  for 
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Friday,  December  21,  1951,  at  the  office  of  the  plaintiff’s 
attorney  at  10:30  o’clock,  A.  M.,  to  be  continued  to  a  time 
after  January  1,  1952. 

The  record  in  the  case  indicates  that  an  appeal  has  been 
taken  in  the  United  States  Court  of  Appeals  by  the  defend¬ 
ants  on  the  granting  of  a  temporary  injunction,  as  well  as 
upon  the  overruling  of  defendants’  motion  to  dismiss  and, 
accordingly,  this  Court  has  been  ousted  from  jurisdiction  to 
take  further  proceedings  in  the  matter. 

James  R.  Kirkland,  Judge. 

December  19th,  1951. 

469  Filed  Dec.  19,  1951 

Motion  for  Leave  to  Take  Depositions 

Defendants  move  the  Court  for  an  order  granting  leave  to 
take  the  depositions  of  the  following  individuals: 

Cha  Liang-chien 
Chow  Hung-tao 
Major  Shah  Kung-chuan 
Lt.  Colonel  Shili  Chao-chu 
Colonel  Liu  Chung-kwang 

(all  of  whom  are  temporarily  sojourning  in  the  United 
States  with  headquarters  at  the  Chinese  Embassy  and  resid¬ 
ing  in  Washington,  D.  C.  at  the  Brighton  Hotel  or  at  other 
places  within  the  District  of  Columbia,)  in  order  to  per¬ 
petuate  their  testimony  for  use  in  the  event  of  further  pro¬ 
ceedings.  Defendants  seek  leave  to  take  the  depositions 
of  the  above-named  individuals  beginning  at  10:00  o’clock 
A.  M.,  January  4, 1952,  and  continuing  thereafter  until  com¬ 
pleted,  at  the  offices  of  the  law  firm  of  Roberts  &  Mclnnis, 
1741  De  Sales  Street,  N.  W.,  400  De  Sales  Building,  Wash¬ 
ington  6,  D.  C.,  before  a  Notary  Public  of  the  Ward  &  Paul 
Reporting  Company  for  the  following  reasons: 
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1.  Each  of  said  five  individuals  is  a  citizen  of  the  Republic 
of  China  on  Formosa  and  claims  to  have  authority  from 
that  foreign  sovereign  to  institute  this  action  as  a  member 
of  a  five-man  mission  from  Formosa  to  investigate  procure¬ 
ment  activities  of  the  defendants  in  the  United  States. 

470  Upon  information  and  belief,  it  is  alleged  that  each 
of  said  five  individuals  possesses  information  regard¬ 
ing  the  allegations  made  in  the  complaint,  and  in  the  at¬ 
tached  affidavit  of  Liang-chien  Cha  especially,  which  no 
other  Chinese  citizen,  resident  in  the  United  States  at  the 
present  time,  has. 

2.  Specifically,  Cha  Liang-chien  has  made  certain  vague 
and  ambiguous  statements  regarding  the  nature  and  source 
of  funds  alleged  to  have  been  delivered  to  the  defendants 
herein  by  the  plaintiff  from  which  it  cannot  be  determined 
whether  said  funds  were  funds  of  the  plaintiff  or  any 
branch  or  agency  thereof.  Said  affiant  also  claims  to  have 
personal  knowledge  of  the  contents  of  books  and  records  of 
the  plaintiff,  the  nature  of  which  books  and  records  are  not 
known  to  defendants  and  have  never  been  authenticated 
except  by  the  affidavit  of  said  affiant. 

3.  Chow  Hung-tao,  upon  information  and  belief,  occupied 
the  position  of  personal  or  confidential  secretary  to  Gen¬ 
eralissimo  Chiang  Kai-shek  during  October  and  November, 
1950,  and  for  some  months  thereafter.  In  that  capacity  he 
is  aware  of  a  visit  to  Formosa  made  by  defendant  Pang- 
Tsu  Mow  during  the  months  of  October  and  November,  1950, 
the  purpose  of  said  visit  and  the  nature  of  some  of  the 
documents  and  papers  delivered  to  Chow  and  to  others 
including  the  Generalissimo  and  Madam  Chiang  Kai-shek 
by  General  Mow  while  in  Formosa.  Corroboration  of  the 
acts  of  General  Mow  while  in  Formosa  and  discovery  of 
the  actions  of  Chow  on  the  occasion  of  the  Formosan  trip 
of  General  Mow  are  vital  to  the  determination  of  the 
ownership  of  funds  and  the  relative  responsibility  of  the 
parties. 
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471  4.  Major  Shah  Kung-chuan  is  an  officer  in  the 

Chinese  Air  Force  and  a  member  of  the  aforesaid 

five-man  mission.  Upon  information  and  belief  it  is  asserted 
that  Major  Shah,  without  court  order  or  other  permission, 
forcibly  entered  premises  at  2110  Le  Roy  Place,  N.W., 
formerly  occupied  by  defendants  herein,  and  may  have  re¬ 
moved  or  destroyed  various  documents  therefore  in  the 
custody  and  control  of  defendants  of  importance  to  a  final 
decision  in  this  case. 

5.  Lt.  Colonel  Sliih  Chao-chu  and  Colonel  Liu  Chung- 
kwang  are  both  officers  of  the  Chinese  Air  Force  on  Formosa 
who  have  engaged  in  procurement  activities  over  a  long 
period  of  time.  Both  are  familiar  with  accounting  proce¬ 
dures  in  effect  between  the  Air  Force  on  Formosa  and  the 
Air  Force  Office  in  the  United  States  of  America.  Both 
are  aware  of  the  multitude  of  reports  and  documents  sub¬ 
mitted  to  plaintiff  by  defendants  over  the  years  and  the 
verification  of  such  documents  relating  to  accounting  mat¬ 
ters.  Both  are  also  aware  of  the  efforts  of  the  defendants 
to  put  a  stop  to  the  diversion  of  funds  belonging  to  the 
Republic  of  China  into  private  hands  at  the  direction  of 
their  superior  officer,  General  C.  J.  Chow,  commanding 
general  of  the  Chinese  Air  Force,  and  upon  information  and 
belief,  both  are  aware  of  the  destination  of  certain  funds 
which  the  defendants  were  ordered  by  General  Chow  to 
expend  from  accounts  in  the  United  States.  Discover}'  of 
these  facts  is  essential  to  the  preparation  of  a  proper  defense. 

6.  Each  of  the  above-named  five  individuals  is  an  alien 
Chinese  citizen  temporarily  in  the  United  States  solely  for 
purposes  connected  with  the  institution  of  the  present  action 
in  which  the  Republic  of  China  has  waived  its  sovereign 
immunity  from  counter-claim  and  from  suit  arising  out  of 

the  subject  matter  of  the  present  litigation.  De- 

472  fendants  are  apprehensive  that  any  delay  in  the  tak¬ 
ing  of  their  depositions  and  the  perpetuation  of  their 

testimony  may  result  in  their  leaving  the  jurisdiction  in 
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order  to  avoid  the  revelation  of  pertinent  facts  regarding 
the  issues  in  dispute  between  the  parties.  Upon  informa¬ 
tion  and  belief,  defendants  aver  that  Chow  Hung-tao,  par¬ 
ticularly,  is  already  making  arrangements  to  return  to 
Formosa  without  any  guarantee  of  availability  for  exami¬ 
nation  at  a  later  date.  Efforts  to  serve  the  said  Chow 
Hung-tao  with  a  civil  subpoena  in  this  matter  extending  over 
a  period  of  two  days  have  been  unsuccessful.  If  he  should 
leave  the  jurisdiction  of  this  Court  prior  to  disposition  or 
perpetuation  of  his  testimony,  defendants  would  sustain 
irreparable  damage  through  inability  to  take  the  depositions 
of  representatives  of  plaintiff  who  have  information  as  to 
plaintiff’s  business  not  possessed  by  any  other  person  and 
a  failure  or  delay  of  justice  may  result. 

7.  The  present  complaint  filed  by  plaintiff  herein  con¬ 
tains  numerous  averments  with  reference  to  large  sums  of 
money  allegedly  delivered  to  defendants  in  trust  for  the 
use  of  the  Republic  of  China  on  Formosa.  Said  averments 
are  supported  only  by  the  ex  parte  affidavit  of  Liang-chien 
Cha,  which  affidavit  makes  numerous  references  to  books 
and  records  of  the  plaintiff  which  are  not  specified  in  any 
manner.  A  failure  to  require  the  five  individuals  named 
herein  to  state  the  sources  of  their  knowledge  and  to  pro¬ 
duce  the  documentary  proof  of  their  affirmative  allegations 
would  make  it  utterly  impossible  for  defendants  herein  to 
prepare  an  answer  and  would  create  a  failure  or  an  impos¬ 
sible  delay  of  justice. 

S.  Perpetuation  of  the  testimony  of  these  individuals  is 
necessary  in  order  to  establish  whether  they  are  responsible 
for  forgeries  of  documents  and  corrupt  withdrawals 
473  and  use  of  monies  including  American  Aid  monies 
which  would  make  it  an  abuse  of  this  Court ’s  discre¬ 
tion  and  a  violation  of  due  process  to  place  in  the  control  of 
any  one  or  more  of  them  the  books,  records  and  monies 
sought  by  the  complaint  in  this  case. 

Wherefore,  defendants  pray  that  this  Court  issue  an 
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order  requiring  the  above-named  individuals  to  submit  to 
deposition  on  January  4,  1952,  and  thereafter  as  aforesaid. 

Respectfully  submitted, 

William  A.  Roberts, 
Warrest  Woods. 

December  19, 1951 

476  Filed  Dec.  19,  1951 

•  ••••••• 

Motion  of  Defendants  to  Extend  Time  Within  Which  They 
May  File  Answer  to  Plaintiff’s  Complaint. 

Defendants,  Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  move 
the  Court  to  extend  the  date  by  which  they  must  answer  the 
complaint  herein  to  a  time  ten  days  after  any  final  appellate 
action  on  the  appeal  taken  herein  by  defendants  from  this 
Court’s  order  of  December  10,  1951  overruling  motion  to 
dismiss,  granting  motion  for  preliminary  injunction,  and 
continuing  appointment  of  disinterested  person,  for  the  fol¬ 
lowing  reasons  to  Wit : 

1.  Until  there  has  been  final  appellate  action  pursuant  to 
the  notice  of  appeal  and  appeal,  neither  the  necessity  of  an 
answer  nor  the  content  of  the  answer  can  be  determined 
with  any  degree  of  exactness. 

2.  This  Court  has  recognized  by  its  memorandum  and 
order  of  December  14,  1951  that  notice  of  appeal  has  been 
properly  filed  and  that  jurisdiction  to  consider  its  merits 
lies  in  the  appellate  court. 

3.  In  the  alternative,  defendants  ask  that  the  Court  ex¬ 

tend  the  time  for  filing  an  answer  to  any  reasonable 

477  date  not  earlier  than  February  1,  1952  in  order  to 
give  counsel  ample  time  to  investigate  the  facts  and 

research  the  law  upon  the  expiration  of  the  Christmas  holi¬ 
day  period  so  that  adequate  answer  may  be  made. 

Wherefore,  defendants  pray  that  this  motion  be  granted 
and  that  an  order  be  entered  extending  the  time  for 
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filing  answer  to  a  date  ten  days  after  final  appellate  action 
lias  been  taken  on  the  matters  raised  by  the  notice  of  appeal 
heretofore  filed  herein,  or  in  the  alternative,  until  February 
1, 1952. 

Respectfully  submitted, 

William  A.  Roberts, 
Warren  Woods. 

•  ••••••• 

481  Filed  Dec.  20,  1951 

Order 

Upon  consideration  of  defendants’  motion  to  extend  the 
time  to  answer,  it  is  by  the  Court  this  20th  day  of  Decem¬ 
ber,  1951, 

Ordered,  that  the  time  for  filing  defendants’  answer 
be  and  the  same  is  hereby  extended  until  this  Court  rules 
upon  defendants’  motion  to  extend  the  time. 

James  R.  Kirkland,  Judge. 

482  Filed  Dec.  21,  1951 

Order 

It  appearing  to  this  Court  that  four  (4)  trunks  containing 
papers  pertaining  to  the  Chinese  Air  Force  Office  in  U.S.A. 
are  now  being  held  in  the  Security  Storage  Warehouse  and 
that  William  P.  McCracken,  custodian  of  the  records  herein 
requires  access  to  the  said  trunks  to  complete  his  inventory, 
it  is  this  21st  day  of  December,  1951, 

Ordered  that  the  said  trunks  be  delivered  to  the  said 
William  P.  McCracken,  custodian. 

For  the  Court 

James  R.  Kirkland,  Judge. 
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IN  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  COLUMBA. 


Civil  Action  No.  4741-51 


Republic  of  China,  Plaintiff, 


v. 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Defendants . 


Washington,  D.  C., 

Thursday,  November  29,  1951. 

TEMPORARY  RESTRAINING  ORDER  AND  ORDER 
FOR  PRELIMINARY  INJUNCTION. 

The  above-entitled  matter  came  on  for  hearing  before 
the  Honorable  J.  R.  Kirkland,  District  Judge,  at  10:20 
o’clock  a.  m. 

Appearances: 

William  E.  Leahy,  Esq., 

Attorney  for  Plaintiff. 


EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 

3  Proceedings. 

The  Court:  Mr.  Leahy? 

Mr.  Leahy:  If  the  Court  please,  in  the  matter  of  the 
Republic  of  China,  plaintiff,  versus  Pang-Tsu  Mow  and 
Ve-Shuen  Hsiang,  defendants,  the  plaintiff  appears  before 
the  Court  at  this  time  on  the  matter  of  two  separate  motions. 

We  find  ourselves,  so  far  as  the  plaintiff  is  concerned, 
if  the  Court  please,  in  the  same  situation  we  were  in  a 
week  ago  when  we  came  before  Your  Honor  and  had  a 
hearing  on  the  motion  for  a  temporary  restraining  order 
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continued,  also  the  date  fixed  for  the  hearing  of  the  motion 
for  preliminary  injunction.  In  view  of  the  fact  that  the 
time  expires  tomorrow  was  fixed,  we  are  respectfully  pre¬ 
senting  to  the  Court  a  motion  for  a  new  temporary  restrain¬ 
ing  order,  asking  that  it  be  fixed,  say,  ten  days  hence,  and 
also  fixing  the  date  for  the  motion  for  a  preliminary  in¬ 
junction. 

May  I  pass  the  order  to  Your  Honor?  And  I  will  turn 
the  page  to  that  part  of  the  order  which  gives  the  date  and 
time  for  fixing  the  hearing  on  both  motions  (handing  paper 
to  the  Court).  Would  December  6th  do?  That  would  be 
Thursday,  would  it  not,  Your  Honor? 

The  Court:  You  can  make  it  the  6th.  I  think  you  would 
be  within  your  time  probably  as  late  as  Monday,  the  10th. 

Mr.  Leahy:  Very  well,  then  make  it  the  10th. 

The  Court:  If  that  is  vour  preference? 

4  Mr.  Leahy:  Yes,  Your  Honor. 

Now,  if  Your  Honor  please,  for  and  on  behalf  of  the 
plaintiff,  we  are  also  presenting  a  petition  for  an  order 
designating  a  disinterested  person  to  take  possession  of  the 
Chinese  Air  Force  office  here  in  the  city  at  2110  Leroy  Place. 

As  grounds  and  reasons  for  that  motion  we  present,  if 
the  Court  please,  the  fact  that  this  present  suit  was  insti¬ 
tuted  as  far  back  as  November  14,  1951.  Ever  since  that 
date  defendants  have  absented  themselves  from  this  juris¬ 
diction,  and  we  think  that  we  are  not  exaggerating  the  situa¬ 
tion  when  we  state  to  the  Court  that  they  are  intentionally 
and  advisedly  evading  the  service  of  this  Court.  That  is 
further  evidenced  by  the  fact  that  on  Monday  last  we  re¬ 
ceived  service  through  the  mail  of  a  motion  to  dismiss, 
under  the  protection  of  a  special  appearance  in  which  the 
jurisdiction  of  this  Court  over  this  cause  and  the  two  de¬ 
fendants  is  seriously  denied,  and  with  no  indication  what¬ 
soever  as  to  the  whereabouts  of  the  defendants,  other  than 
that  presented  to  the  Court  at  the  last  application  for  a 
motion  for  a  restraining  order,  which  then  informed  the 
Court  that  our  best  information  was  that  the  defendants 
were  somewhere  in  New  York  City.  Since  that  time  the 
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State  Court  of  New  York  has  obtained  jurisdiction  over 
one,  the  defendant  Mow,  and  no  one  knows,  up  to  this  time, 
so  far  as  we  can  advise  the  Court,  where  the  other  de¬ 
fendant  Hsiang  is.  For  that  reason  we  have  been 

5  driven  to  the  necessity  of  coming  here  repeatedly 
for  extensions,  and  now  the  issuance  of  a  new  tem¬ 
porary  restraining  order. 

But  to  the  point  at  hand,  particularly  the  necessity  of 
maintaining  the  status  quo  for  the  protection  of  the  very 
important  records  of  what  was  formerly  the  Chinese  Air 
Force  here  in  the  United  States  of  America,  we  do  advise 
the  Court  this:  That  both  Mow  and  Hsiang,  who  were  the 
responsible  agents  of  the  Nationalist  Government  with 
respect  to  the  Chinese  Air  Force  over  a  period  of  years 
prior  to  the  necessity  of  filing  this  suit  in  order  to  put  into 
effect  the  order  of  the  Nationalist  Government,  removing 
them  from  office,  they  had  full  charge  of  these  records  at 
this  particular  address.  Whether  they  left  to  evade  the 
service  of  this  Court,  they  left  no  responsible  person  in 
charge  of  that  office. 

As  our  petition  shows,  this  is  a  serious  matter  involving 
the  records  and  expenditure  of  millions  of  dollars  for  the 
procurement  of  necessary  airplane  parts,  and  so  forth  for 
the  Nationalist  Government.  All  the  records  and  files  are 
there  in  those  premises  today  with  no  responsible  person  to 
take  charge  of  them,  and  it  is  an  emergency  situation  which 
we  feel  requires  some  protection  of  this  Court,  and  the  only 
protection  which  we  think  is  appropriate  under  the  circum¬ 
stances  is  that  some  disinterested  person,  to  be 

6  nominated  by  the  Court,  should  take  over  as  if  it 
were  a  quasi-receiver  and  hold  those  records  and  the 

premises  in  which  they  are  now  contained,  as  they  are  and 
under  the  protection  of  this  Court,  and  the  full  authority 
of  the  Court  to  act. 

And  that  motion  which  we  have  filed  this  morning,  having 
left,  as  a  precautionary  measure  because  there  is  no  gen¬ 
eral  appearance  in  the  case,  but  we  did  cause  service  of  the 
motion  to  be  made  by  leaving  a  copy  thereof  at  the  office  of 
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Mr.  Roberts,  who  entered  the  petition  in  this  case,  his 
motion  to  vacate  all  proceedings,  on  the  ground  of  lack  of 
jurisdiction,  and  we  thought  that  courtesy,  perhaps,  re¬ 
quired  that  we  should  give  him  notice  that  there  is  such  a 
motion  filed  in  the  Court,  and  I  am  now  going  to  ask  Your 
Honor  if  you  could  give  us  the  relief  which  we  consider 
to  be  essential,  and  at  the  same  time  in  a  situation  which  is 
one  of  emergency,  and  accordingly  I  will  hand  to  the  Court 
an  order  appointing  some  person  in  whom  the  Court  has 
confidence,  in  order  to  effect  the  protection  which  wre  think 
the  situation  requires  at  this  time.  (Handing  paper  to  the 
Court.) 

The  Court:  With  regard  to  the  motion  for  a  temporary 
restraining  order,  which  is  a  new  motion  other  than  the  one 
heretofore  presented,  the  Court’s  recollection  is  that  the 
former  motion  expires  as  of  tomorrow,  I  am  going  to  grant 
that  motion,  and  I  recognize  the  emergency  of  it  and 
7  the  failure  to  give  notice  to  the  other  side. 

I  also  note  that  while  there  has  been  an  appearance 
in  the  cause  under  which  an  attack  was  made  on  the  com¬ 
plaint,  it  was  a  special  appearance  and  not  a  general  appear¬ 
ance  ;  accordingly,  I  am  going  to  grant  this  as  of  the  present 
day  and  hour,  10:25  on  the  29th  day  of  November,  with  the 
force  of  the  temporary  restraining  order  expiring  on  the 
10th  of  December. 

Have  you  a  suggestion  for  the  filing  of  counter  affidavits, 
any  date  to  suggest  for  the  filing  of  counter  affidavits? 

Mr.  Leahy:  Yes,  Your  Honor,  I  think  they  should  be 
filed  not  later  than  Friday,  December  7th. 

The  Court:  With  regard  to  the  petition  for  an  order 
designating  a  disinterested  person  to  take  possession  of  the 
Chinese  Air  Force  office  in  the  United  States  of  America, 
particularly  with  regard  to  their  use  of  premises  2110 
Leroy  Place,  Northwest,  in  the  District  of  Columbia,  the 
Court  wants  to  make  the  following  statement :  In  a  general 
appearance  entered  in  the  cause  on  behalf  of  the  tw’o  de¬ 
fendants  Mow*  and  Hsiang,  through  their  attorney,  Mr. 
Roberts,  there  w’as  some  question  as  to  representation  on 
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behalf  of  the  Republic  of  China  by  yourself,  Mr.  Leahy, 
and  on  the  Court’s  own  initiative  I  have  taken  the  matter 
up  with  the  Department  of  State  of  the  United  States 
Government,  asking,  first,  which  branch  of  the  two 

8  governments  in  the  field  the  Government  of  the 
United  States  recognizes  as  the  government  for  the 

Republic  of  China,  the  name  of  the  duly  accredited  Ambas¬ 
sador  here,  and  the  name  of  the  President  of  the  recognized 
Republic  of  China. 

The  Court  made  that  inquiry  of  the  State  Department 
on  November  27th,  and  I  have  received  replies  back  from 
the  State  Department  dated  November  2Sth.  The  State  De¬ 
partment  has  informed  me  that  they  recognize  the  National 
Government  of  the  Republic  of  China  now  having  its  seat 
of  government  at  Taipei,  Formosa;  that  the  latter  govern¬ 
ment  is  represented  in  the  United  States  by  Ambassador 
V.  K.  Wellington  Koo.  Continuing,  the  letter  says: 

“As  to  the  identity  of  the  President  of  the  Republic  of 
China,  there  is  enclosed  a  certified  copy  of  a  note  dated 
March  1,  1950,  from  Ambassador  Koo  to  the  Secretary  of 
State,  stating  that  Generalissimo  Chiang  Kai-Shek  has 
that  day  resumed  the  office  of  President  of  the  Republic  of 
China.” 

They  have  also,  in  correspondence  with  me,  indicated 
that  you  and  your  associate,  Mr.  Patterson,  are  the  duly 
accredited  and  employed  attorneys  to  appear  and  represent 
the  Republic  of  China. 

There  is  also  attached  to  this  letter  from  the  State  De¬ 
partment  a  letter  from  Ambassador  V.  K.  Wellington  Koo, 
dated  November  10,  1951. 

9  Accordingly,  I  do  recognize  your  right  to  partici¬ 
pate  in  this  cause  on  behalf  of  the  Republic  of  China. 

This  is  an  interesting  matter,  because  it  is  unusual  for 
a  national  government  to  use  the  judicial  process  of  another 
government  in  order  to  redress  an  apparent  or  actual  wrong, 
a  real  wrong,  in  the  state  of  the  jurisdiction. 

It  is  obvious  to  the  Court  that  this  situation  demands 
prompt  action.  I  think  your  petition  for  an  order  designat- 
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ing  a  disinterested  person  to  take  possession  of  the  prem¬ 
ises,  plus  the  materials,  records,  and  the  like  which  may 
be  found  within  the  building  is  good. 

While  the  dispute  seems  to  be  a  jurisdictional  one  be¬ 
tween  branches  of  the  Republic  of  China  as  such,  as  well 
as  a  problem  as  to  which  is  the  de  jure  government  of  that 
great  republic,  the  Court  feels  that  if  these  records,  which 
are  the  basis  of  this  suit  for  accounting,  are  not  maintained 
and  controlled,  the  means  to  which  the  litigation  may  ulti¬ 
mately  go  will  be  destroyed,  if  in  turn  the  records  them¬ 
selves  are  physically  destroyed,  misplaced  or  lost. 

The  Court  might  consider  the  question  of  someone  in 
the  employ  of  the  Republic  of  China  taking  charge.  We 
feel,  however,  that  it  would  be  a  much  better  thing  if  a 
disinterested  person  was  there.  I  have  considered  who  in 
Washington  might  be  selected.  I  have  considered  George 
Maurice  Morris,  Esq.,  who  is  a  former  president  of  the 
American  Bar;  William  Culbertson,  Esq.,  a  former 
10  ambassador  of  our  country  to  South  America.  I 
also  considered  Judge  Justin  Miller,  former  Judge  of 
the  United  States  Court  of  Appeals,  and  William  Mac- 
Cracken,  a  former  secretary  of  the  American  Bar  Associa¬ 
tion,  and  I  have  concluded,  in  view  of  the  fact  that  we  have 
a  convention  of  the  Inter-American  Bar,  and  some  of  the 
gentlemen  are  out  of  town,  and  Judge  Miller,  in  particular, 
is  an  extraordinarily  busy  person,  that  probably  the  one 
best  qualified  at  the  moment  would  be  Mr.  William  Mac- 
Cracken.  Accordingly,  I  am  going  to  appoint  him  as  a  dis¬ 
interested  person  to  take  possession  of  the  premises,  the 
books,  records,  accounts,  and  any  other  matter  which  an 
inventorv  mav  disclose  as  belonging  to  either  the  branch 
of  what  was  or  still  mav  be  the  Chinese  Air  Force  office  in 

y 

the  United  States  of  America. 

I  have  asked  that  he  come  to  the  Court  this  morning  so 
that  he  might  hear  directly  from  the  Court  what  the  Court 
has  in  mind.  The  Court  wants  particularly,  under  this 
appointment,  to  have  Mr.  MacCracken  go  to  the  premises, 
display  his  authority,  enter  upon  the  premises  and  proceed 


152 


to  take  an  inventory  forthwith.  I  want  it  done  for  the  rea¬ 
son  that  I  think  that  should  be  of  record  as  early  as  possible. 
The  Court  would  like  to  know  what  is  contained  in  the  prem¬ 
ises,  what  the  records,  files,  books,  documents  or  papers 
may  be,  and  whether,  by  any  chance,  there  are  evidences  of 
deposits  of  money,  or  moneys  themselves,  or  any 
11  other  credits  or  things  of  value.  I  want  that  infor¬ 
mation  for  the  reason  that  one  question  that  will 
arise  is  what  should  be  the  amount  of  the  bond. 

I  think  it  should  also  be  a  matter  of  record  as  early  as 
possible,  so  that  both  sides  may  know  that  when  the  service 
appears  and  the  inventory  is  made,  that  that  is  the  inven¬ 
tory  as  of  the  time  it  was  taken  over. 

Accordingly,  I  am  going  to  sign  the  order  "which  you  have 
presented,  and  will  appoint  William  MacCracken,  Esq.,  of 
this  Bar  to  serve  in  that  capacity.  I  believe  the  middle  ini¬ 
tial,  Mr.  MacCracken,  is  William  P. 

Mr.  MacCracken:  That  is  correct,  Your  Honor. 

The  Court:  The  question  arises  as  to  what  the  bond 
should  be,  and  of  course,  no  one  knows  at  the  moment  what 
will  be  found  on  the  premises.  I  am  going  to  fix  the  bond 
at  the  moment  at  $3,000. 

Mr.  MacCracken,  under  this  appointment,  feel  entirely 
free  to  appear  before  the  Court  for  any  instruction  you  may 
desire,  or  any  help  the  Court  may  be  able  to  give.  I  know 
that  you  will  discharge  the  duties  faithfully,  and  under  the 
extraordinary  conditions  may  perform  an  unusually  patri¬ 
otic,  political,  as  well  as  a  great  labor  service. 

•  *••*****• 

15  The  Deputy  Clerk  of  the  Court :  Preliminary  mat¬ 
ters? 

Colonel  Roberts:  If  Your  Honor  please,  in  the  matter 
of  the  Republic  of  China  vs.  Pang  Tsu  Mow,  et  al.,  Civil 
Action  No.  4741-51,  we  have  furnished  to  counsel  for  the 
Plaintiff  this  morning  and  have  filed  an  emeregency  motion, 
coupled  with  certain  affidavits  and  an  answer  to  a  previous 
petition  for  a  restraining  order. 
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The  motion  is  confined  to  an  order  entered  ex-parte  by 
Your  Honor  during  this  past  week,  appointing  Mr.  William 
McCracken  to  perform  certain  functions  in  connection  with 
the  premises  occupied  by  the  Republic  of  China  Air  Force 
on  Leroy  Place. 

It  is  our  position,  as  indicated  in  the  papers  which  we 
have  filed  with  the  supporting  affidavits,  that  the  order 
exceeded  the  reasonable  relief  to  which  the  plaintiff  could 
be  entitled  in  the  circumstances.  Your  Honor  is  already 
familiar  with  some  of  the  facts,  as  I  understand  it,  and  I 
was  with  Mr.  McCracken  on  Friday  when  he  was  in  conver¬ 
sation  with  Your  Honor  as  to  the  performance  of  his  duties. 

The  facts,  briefly,  are  that  this  particular  order,  which, 
as  I  state,  was  issued  ex-parte,  was  issued  under  these  cir¬ 
cumstances:  The  counsel  for  the  plaintiff  well  knew,  and 
were  advised,  that  we  were  counsel  for  the  defendants,  and 
they  did  serve  us,  at  approximately  9:30  in  the 
16  morning  on  last  Thursday  with  a  considerable  group 
of  papers,  some  of  which  came  directly  from  them 
and  some  of  which  were  served  upon  us  by  persons  who  had 
them  from  the  Department  of  State. 

There  was  no  notice  by  telephone  or  otherwise  of  any 
intention  of  presenting  that  matter  to  Your  Honor.  We 
did  know  that  the  following  day  at  ten  o  ’clock  had  been  set 
as  the  time  for  a  hearing  before  Your  Honor  with  respect 
to  the  restraining  order  which  was  outstanding,  and  upon 
which  we  were  engaged  in  pleading. 

The  specific  form  of  the  order  takes  it  beyond  the  usual 
preservation  of  the  status  quo,  and  actually  makes  the 
order  an  operative  order,  or  it  has  been  so  construed  by  Mr. 
McCracken.  The  reason  that  is  so,  if  Your  Honor  please, 
is  that  he  is  directed  to  take  possession  of  the  premises.  Of 
course,  that  order  to  take  possession  preceded  service  of 
Your  Honor’s  initial  restraining  order  upon  the  defendants. 
And  his  taking  possession  of  the  premises  in  the  manner  in 
which  the  order  has  been  construed,  constituted  an  affirma¬ 
tive  action,  which  was  preceded  by  the  following  history: 

Several  days  before,  a  large  group  of  men,  three  of  them 
Chinese,  and  two  American,  had  entered  the  premises,  and 
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without  consent  had  forced  their  way  past  the  clerks  on  the 
first  floor  of  the  building  and  had  proceeded  to  the  upper 
floors  of  the  building.  They  were  followed  by  five 

17  additional  men  who  arrived  at  the  building  and  who 
scattered  to  all  parts  of  the  building,  as  set  forth  in 

our  papers,  or  as  supported  by  affidavit  which  is  before 
Your  Honor  this  morning,  and  proceeded  generally  to  try 
to  take  possession  of  the  premises. 

They  were  accompanied  by  an  attorney  for  the  Plaintiff. 
I  was  in  New  York  and  talked  with  him  on  the  telephone. 
It  was  Mr.  Leahy.  And,  after  very  emphatic  refusal  on  my 
part  to  permit  examination  of  the  files  and  documents  of 
the  office  by  anybody  without  appropriate  order  of  the  Court, 
Mr.  Leahy  agreed  to  withdraw  these  people  from  the  prem¬ 
ises.  He  did  not  do  so,  either  through  inability  to  do  so, 
or  due  to  the  fact  that  he  had  no  direct  control  over  these 
Chinese  persons,  some  of  whom  arrived  as  a  mission  from 
Chiang  Kai-shek  a  very  short  time  ago,  in  this  country,  for 
the  sole  purpose  of  going  into  this  particular  matter. 

Our  people,  who  have  been  there  and  in  control  and 
possession  of  the  premises  lawfully,  one  of  whom  is  the 
actual  lessee  in  trust  of  those  premises  from  the  American 
owners  of  the  property,  were  physically  unable  and  other¬ 
wise  unable  to  restrain  that  intrusion. 

The  history  of  the  case  involves  similar  episodes.  There 
is  an  affidavit  here  present  that  states  the  activities  of  these 
people  on  that  occasion.  Mr.  Leahy  himself  did  leave  the 
building,  and  stood  across  the  street,  but  it  was  not 

18  until  after  other  persons  from  my  office  reached  the 
building,  that  the  remainder  retired  from  the  build¬ 
ing,  and  when  they  retired,  there  was  very  great  danger 
and  hazard  to  the  lawful  occupants  of  the  building,  the 
Chinese  officers  who  have  been  in  charge  there  for  years, 
and  to  the  records  of  a  friendly  foreign  power  which  were 
present  in  that  office.  There  was  also  great  hazard  to  the 
defendants,  since  the  controversy,  as  appears  from  the  face 
of  the  original  complaint,  involves  the  ability  of  the  defend- 
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ants  to  produce  records  over  a  great  many  years  of  the  in¬ 
ternal  functions  of  the  Chinese  government. 

The  destruction  of  those  records,  or  their  removal,  could 
be  extremely  serious  to  the  defendants,  if  not  fatal,  if  they 
return  to  their  own  country,  or  to  Formosa,  the  site  of 
the  government. 

For  those  reasons,  it  was  with  the  greatest  unhappiness, 
may  I  put  it,  that  we  learned  of  the  issuance  by  Your 
Honor  of  this  present  order  designating  Mr.  McCracken — 
not  because  of  Mr.  McCracken’s  characteristics,  because  we 
know  him  well  and  trust  him  well,  but  because  of  the  fact 
that  it  appeared  to  us  clearly  contrary  to  the  law,  not  only 
with  respect  to  the  basic  questions  of  jurisdiction,  but  the 
Rules  for  civil  practice  of  the  Federal  Courts,  in  that  it 
is  in  its  very  nature  an  affirmative  order. 

Mr.  McCracken  construed  the  order,  and  I  think  he 
19  could  from  the  language  involved,  to  permit  him,  with 
most  amazing  speed,  may  I  say,  to  proceeded  as  des¬ 
ignated  by  Your  Honor  to  the  premises,  where  he  attempted 
entry,  and,  upon  the  arrival  of  an  attorney  from  our  office, 
who  had  confirmed  the  fact  that  Your  Honor  issued  the 
order,  with  Your  Honor,  obtained  entry.  There  was  noth¬ 
ing,  of  course,  that  we  could  do  in  the  face  of  the  official 
order  and  the  fact  that  there  was  compliance  with  the  pro¬ 
vision  made  therein  for  bond  or  indemnity  of  Mr.  Mc¬ 
Cracken,  although  we  point  out  that  the  indemnity  of  $3,000, 
in  the  light  of  the  responsibility  which  Mr.  McCracken  has 
laken,  is  extremely  disproportionate. 

There  were  officers  resident  24  hours  of  the  day  in  those 
premises,  charged  officially  by  their  superiors  in  the  mili¬ 
tary  service  of  a  foreign  government  with  protecting  those 
records.  And  upon  that  day,  Mr.  McCracken  was  accom¬ 
panied  by  a  man  who  was  personal  secretary  within  the 
very  recent  past  to  Chiang  Kai-shek,  and  who  is  a  party,  of 
course,  to  this  extremely  complicated  and  dangerous  con¬ 
troversy  in  international  affairs. 

That  man,  in  the  presence  of  Mr.  McCracken  and  Mr. 
Woods  of  our  office,  and  in  the  presence  of  some  of  the 
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Chinese  officers  resident,  was  seated  with  Mr.  McCracken  to 
make  an  inventory,  if  Your  Honor  please,  which  is  specified 
in  the  order. 

It  states  in  the  order  that  not  only  is  Mr.  McCracken 

20  to  take  possession  and  to  maintain  the  status  quo — 
and  we  say  there  was  absolutely  no  reason  for  it  at 

all — but  that  he  was  to  take  possession  of  all  records,  files, 
books,  documents  and  papers  and  all  furnishings  and  equip¬ 
ment  of  the  Chinese  Air  Force  office  situated  on  the  prem¬ 
ises,  and  to  hold  the  same  as  custodian,  to  place  them  under 
guard,  and  in  his  discretion  to  move  the  records  from  their 
places  to  a  suitable  storage  place,  and  he  was  further 

directed  to  make  and  file  with  the  Court  an  inventorv  of 

•/ 

all  records,  files,  books,  documents,  papers,  and  all  furnish¬ 
ings  and  equipment,  and  of  all  other  property  contained  in 
the  premises. 

Just  that  one  point,  the  writing  of  an  inventory  by  an 
American  citizen  who  is  appointed  by  a  court  as  a  prelimi¬ 
nary  matter,  even  without  the  appearance  of  counsel,  is 
clearly  an  error  at  law.  It  is  actually  a  denial  of  constitu¬ 
tional  rights,  to  which  even  these  aliens  are  entitled  when 
in  the  United  States,  and  whom  the  Republic  of  China  has 
subjected  itself  to  the  jurisdiction  of  this  Court,  or  at¬ 
tempted  to  do  so — purported  to  do  so,  as  we  say,  in  this 
transaction. 

The  individuals  have  been  there  for  years.  Lieutenant 
General  Mow  was  recognized  by  our  Government,  not  only 
as  an  official  in  the  United  Nations,  but  as  a  Deputy  Chief 
of  the  Republic  of  China  Air  Force.  He  was  recognized 
as  in  control  of  that  office  for  a  long  period  of  years,  with 
the  most  cordial  and  trusted  relationship  in  matters 

21  secret  and  otherwise,  of  our  own  Government,  and 
by  his  own  Ambassador,  Wellington  Koo.  He  has 

been,  in  September  of  this  year,  certified  with  alien  status, 
in  that  capacity.  In  addition,  his  officers,  several  of  whom 
we  list  in  these  supporting  papers,  supported  by  oath,  were 
officers  of  the  Republic  of  China  Air  Force,  who  had  long 
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been  in  possession  of  and  responsible  for  the  documents 
and  matters  there. 

Somebody  claims  in  a  complaint,  not  as  yet  served  upon 
the  parties,  may  I  add, — and  there  is  more  to  say  about 
that, — that  he  is  entitled  to  have  an  inquiry  into  those  rec¬ 
ords  and  to  examine  all  of  them,  without  description  of  a 
single  record,  without  any  identification,  other  than  that 
they  are  in  the  premises. 

Your  Honor  will  remember  that  two  years  ago,  Mr. 
Leahy,  of  counsel  for  the  plaintiff  in  this  case,  and  myself, 
spent  days  before  one  of  the  Judges  of  this  honorable  Court, 
on  a  case  involving  a  similar  question,  in  which  we  were  able 
to  describe  and  define  a  group  of  papers  which  had  been 
packed  in  filing  cases  by  persons  who  were  suddenly  de¬ 
ceased,  and  we  knew  the  general  nature  of  those  papers, 
that  they  were  the  personal  papers  and  documents  of  a 
person  deceased.  And  the  finest  brief,  may  I  add  success¬ 
ful  brief  I  have  seen  on  the  subject,  was  written  by  Mr. 
Leahy,  and  a  Judge  of  this  Court  twice  ruled  that  we  could 
not  have  access  to  those  documents,  unless  we  could 
22  describe  and  define  them. 

That  is  in  fact  the  law  in  the  District  of  Columbia, 
that  it  is  necessary  to  describe  with  particularity  the  docu¬ 
ments,  even  in  the  case  of  an  American  citizen,  which  in¬ 
volves  no  international  ramifications,  and  that  it  is  abso¬ 
lutely  contrary  to  law  to  permit  the  prior  entry  to  and 
examination  by  a  plaintiff  of  a  houseful  of  records,  or  a 
houseful  of  equipment;  that  it  is  a  direct  departure  from 
the  provisions  of  the  Rules  of  Civil  Procedure.  In  that 
instance  no  relief  could  be  secured,  even  though  there  was 
no  living  person  to  tell  the  contents  of  those  records,  and 
they  w’ere  never  examined  during  the  pendency  of  the 
litigation. 

The  cases  with  regard  to  the  necessity - 

The  Court:  May  I  ask  you  a  couple  of  questions,  Mr. 
Roberts? 

Mr.  Roberts:  Yes,  Your  Honor. 
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The  Court :  The  pleadings  which  you  are  discussing  were 
handed  to  the  Court  at  five  minutes  after  ten  this  morn¬ 
ing.  They  purport  to  be  an  answer  to  a  petition  to  desig¬ 
nate  a  disinterested  person  to  take  possession  of  the  Chinese 
Air  Force  office  in  the  United  States  of  America.  The 
Court  also  notes  that  the  defendants  are  appearing  spe¬ 
cially.  I  take  it  there  is  no  general  appearance  in  the  case. 

Mr.  Roberts :  There  is  no  general  appearance  in  the  case 
as  yet. 

23  The  Court:  What  is  their  standing  before  the 
Court? 

Mr.  Roberts:  Their  standing  before  the  Court  is  with 
respect  to  the  jurisdictional  matter. 

The  Court :  Is  that  not  also  involved  in  a  motion  you  are 
going  to  argue  before  the  Court  at  ten-thirty  a.  m.  Thursday 
of  this  week? 

Mr.  Roberts:  Isn’t  that  a  jurisdictional  question?  Of 
course  it  is  involved.  That  relates  to  jurisdiction  as  well. 

The  Court :  I  think  the  only  thing  the  Court  can  do  under 
these  circumstances  is  to  put  this  matter  over,  as  well,  to 
Thursday.  The  Court  is  reserving  the  full  day  for  this 
case.  I  have  allotted  an  hour  apiece  so  far  on  the  interest¬ 
ing  questions  which  you  gentlemen  raise. 

The  effort  made  here  under  the  designation  of  Mr.  Mc¬ 
Cracken  is  to  preserve  the  status  quo,  and  the  thing  the 
Court  is  most  interested  in  at  the  moment  is  an  inventorv 
of  what  is  in  the  premises.  It  may  well  be  when  the  matter 
continues  that  the  entire  house  does  not  have  to  be  under 
the  exclusive  control  of  Mr.  McCracken.  It  may  be  the  use 
of  the  premises  very  properly  will  be  returned. 

I  think  we  are  most  fortunate  in  this  case,  that  while 
there  may  be  a  difference  between  two  divisions  of  the  Re¬ 
public  of  China,  the  Republic  of  China  itself  is  willing,  ap¬ 
parently,  to  submit  its  controversy  here.  And  the 

24  duly  accredited  Ambassador,  Mr.  Koo,  is  also  in  the 
United  States,  and  here  in  Washington.  So,  as  soon 

as  the  Court  is  able  to  look  at  the  inventorv  and  make  an 
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examination  of  it,  and  hears  you  gentlemen  on  Thursday,  I 
think  the  matter  can  be  very  successfully  handled. 

Mr.  Roberts :  Will  Your  Honor  hear  me  a  moment  more, 
because  this  is  so  imperative  ?  In  the  first  place,  we  contend 
that  the  Court  is  not  entitled  to  make  an  inventory  of  the 
documents  in  those  premises.  I  call  to  Your  Honor’s  atten¬ 
tion  that — I  am  sure  through  no  deliberate  action  of  Mr. 
McCracken — he  caused  and  forced  a  safe  to  be  opened  there, 
and  he  himself  examined  the  secret  Codes,  military  and 
diplomatic  Codes,  of  China.  He  replaced  them. 

The  Court:  I  have  talked  to  Mr.  McCracken  in  your 
presence,  and  he  said,  as  I  understood,  they  had  offered  to 
show  him  the  diplomatic  Code,  and  he  had  not  looked  at  it. 
The  Court  told  him  over  the  telephone  that  under  no  condi¬ 
tions  was  he  to  examine  that.  So  we  are  not  concerned 
about  that. 

Mr.  Roberts:  Here  is  the  most  important  thing:  If  the 
status  quo  is  to  be  preserved  in  this  case,  how  can  we  have 
occurrences  of  this  kind?  Mr.  McCracken  has  undertaken 
to  open  the  mail  that  arrives  at  the  office.  Included  in  the 
mail,  of  course,  are  contracts  and  other  matters  which 
are  in  the  process  of  execution.  Not  only  has  he  under¬ 
taken  to  open  the  mail,  but  I  have  a  carbon  copy  of  a 
letter,  which  we  received  as  we  left  the  office,  written 
25  by  Mr.  McCracken.  It  is  as  follovrs: 

Washington,  D.  C., 
December  1,  1951. 

Silent  Hoise  &  Crane  Co., 

841-865-  63rd  Street, 

Brooklyn,  20,  N.  Y. 

Dear  Sirs: 

On  Thursday,  November  29,  1951,  I  was  appointed  by 
the  United  States  Court  for  the  District  of  Columbia,  cus¬ 
todian  of  the  Chinese  Air  Force  in  the  United  States  of 
America  at  2110  Leroy  Place,  Northwest,  Washington,  D.  C. 

Yesterday,  I  received  several  of  your  invoices,  51X219 
with  the  attached  inspection  certificate,  which  seemed  to 
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indicate  that  the  material  called  for  in  this  order  is  ready 
for  shipment  upon  payment  of  the  balance  due,  $11,565. 

This  morning  I  received  a  wire  from  you,  reading  as 
follows : 

‘‘Order  CO-R05-20-6  wire  reply  date  check  mailed  our 
invoice  and  51X219.” 

Following  a  conference  with  the  attorneys  for  both  the 
plaintiff  and  the  defendants  of  the  case  in  which  I  was 
appointed  custodian,  I  have  just  wired  you  as  follows: 

“Your  invoice  November  2S  and  wire  30  received  but  ac¬ 
tion  delayed  pending  court  order.” 

The  order  of  the  Court  appointing  me  indicates 
26  quite  clearly  that  the  proceeding  is  to  be  conducted 
so  as  to  carry  forward  the  procurement  program  of 
the  Republic  of  China  and  its  Air  Force,  and  I  trust  that  you 
will  cooperate  in  this  effort.  I  trust  that  early  next  week, 
and  certainly  not  later  than  Thursday,  I  will  be  in  a  posi¬ 
tion  to  give  you  some  definite  instructions  with  reference 
to  this  shipment  and  the  manner  in  which  the  balance  due 
you  will  be  paid. 

Thanking  you  for  your  cooperation,  I  am 

Sincerely  yours, 

(Sgd)  “William  T.  McCracken,  Jr.” 

If  Your  Honor  please,  that  is  a  completely  unheard  of 
and  unprecedented  proposition.  He  is  not  only  going  in 
on  an  ex-parte  order  to  open  mail  of  the  officer  of  a  defend¬ 
ant,  but  proceeding  to  actually  transact  the  business  of  the 
Republic  of  China  entrusted  to  these  officers,  transactions 
which  on  their  face  show  the  incurring  of  obligations 
amounting  to  $13,000.  That  is  not  maintaining  the  status 
quo.  We  should  have  the  status  quo  maintained,  and  the 
defendants  be  given  access  to  their  own  property,  to  do 
their  own  work,  and  exclude  the  plaintiffs  who  have  abso¬ 
lutely  no  right  to  examine  those  records  under  the  guise 
of  getting  an  inventory. 
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The  Court :  You  argue  as  though  you  had  put  in  a  general 
appearance-  Are  your  defendants  prepared  to  put  in  a 
general  appearance? 

Mr.  Roberts :  In  order  that  the  newspapers  may  not 

27  be  trying  this  case,  I  have  tried  to  avoid  publicity 
as  much  as  possible.  On  Friday,  in  the  presence  of 

Mr.  McCracken,  I  extended  to  the  attorneys  for  the  other 
side,  present  in  the  room,  an  offer  to  accept  service  of 
papers,  all  of  the  papers,  for  the  two  defendants.  My 
reason,  Your  Honor,  was  because  I  was  present  on  the  pre¬ 
ceding  day  in  New  York  'when  two  strong-arm  men  pushed 
and  forced  their  way  through  the  door  of  General  Mow’s 
office.  He  telephoned  to  his  superiors’  counsel,  and  they 
declined  to  permit  me  to  accept  general  service,  so  the 
safety  and  security  of  these  individuals  could  be  protected. 

The  Court :  I  will  be  interested  in  that  Thursday.  I  am 
going  to  put  this  over  until  Thursday,  and  I  will  extend  the 
time  for  argument  from  one  hour  to  an  hour  and  a  half  for 
each  side.  I  will  ask  you  to  give  me  a  preliminary  brief. 

Mr.  Roberts:  If  Your  Honor  please,  may  we  have  the 
order  so  construed  that  in  the  meantime  these  representa¬ 
tives  of  Chiang  Kai-shek  cannot  have  access  to  these  rec¬ 
ords? 

The  Court:  No,  I  will  let  the  order  stand  as  is.  I  will 
hear  you  fully  on  Thursday  as  to  any  alleged  abuses  that 
may  occur.  If  in  the  meantime  you  can  straighten  out  the 
appearance  so  it  is  general  in  fact,  the  Court  has  set  up 
machinery  to  hear  you  in  two  or  three  days  of  argument. 

Mr.  Roberts:  Do  I  understand  that  these  officers  of  the 
Chinese  Air  Force,  not  the  defendants,  but  the  offi- 

28  cers  who  have  been  in  charge,  will  be  permitted  to 
look  at  these  documents  as  they  are  inventoried? 

The  Court:  The  inventory  is  being  made  by  Mr.  Mc¬ 
Cracken. 

Mr.  Roberts:  Mr.  McCracken  will  make  the  inventory? 

The  Court:  He  may  have  to  have  some  help.  I  do  not 
think  he  can  read  Chinese. 
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Mr.  Roberts :  The  help  can  be  supplied  by  the  defendants. 
The  Court :  I  will  leave  it  up  to  Mr.  McCracken  to  select 
whom  he  wishes  to  help  him.  It  should  be  from  both  sides. 

•  *••*<»*»•* 

33  Mr.  Leahy:  Might  I  interrupt  for  just  one  ques¬ 
tion,  if  the  Court  please?  I  wanted  to  ask  Mr.  Rob¬ 
erts  whether  or  not  the  general  appearance  included  accept¬ 
ance  by  him  of  the  preliminary  restraining  order  for  each 
of  the  defendants,  with  the  same  force  and  effect  as  if  each 
one  had  been  served  personally?  I  take  it  that  that  is 
what  you  intended. 

Mr.  Roberts :  Not  acceptance,  no,  not  at  all.  Acceptance 
of  service,  is  what  I  mean. 

Mr.  Leahy:  That  is  right. 

Mr.  Roberts:  And  knowledge  of  the  contents. 

Mr.  Leahy:  That  is  right. 

Mr.  Roberts:  The  answer  is  yes,  Mr.  Leahy,  on 

34  each.  They  do,  as  to  service. 

Mr.  Leahy:  So  we  may  consider  that  the  defend¬ 
ants  have  been  served  with  all  of  the  orders  in  this  case, 
with  the  same  force  and  effect  as  if  service  had  been  effected 
upon  both  defendants. 

The  Court:  Yes. 

•  *#•#*#**# 

35  The  Court:  Now',  the  matter  you  have  before  me 
at  the  moment  is  the  matter  of  taking  depositions. 

They  would  be  taken  in  advance  of  answer,  and  taken, 
really,  in  advance  of  the  day  when  we  expect  an  important 
issue  in  the  case  to  be  argued. 

I  am  wondering  if  w'e  cannot  accomplish  a  more  practical 
effect  by  going  into  the  argument  on  the  question  of  juris¬ 
diction  as  of  Thursday,  the  hearing  of  the  temporary  re¬ 
straining  order,  if  we  reach  that  point,  and  then  the  Court 
has  arranged  to  expedite  the  entire  hearing  of  the  case. 
Mr.  Roberts:  Your  Honor,  it  will  be  a  definite  detriment 
to  the  extent  of  being  a  deprivation  of  constitutional 

36  rights  if  wTe  cannot  examine  these  people,  to  know" 
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who  they  are,  why  they  appear,  and  by  what  authority 
they  appear,  prior  to  the  time  we  are  obliged  to  argue  the 
jurisdictional  question  on  Thursday. 

The  Court:  I  do  not  see  the  importance  of  taking  the 
depositions  of  these  five  witnesses  in  advance  of  the  hearing 
on  Thursday.  You  have  raised  two  important  questions, 
one,  whether  the  Court  can  entertain  jurisdiction  at  the 
start,  and,  secondly,  whether  the  matter  is  or  is  not  one 
to  go  before  the  United  Nations.  What  difference  would  it 
make  who  they  are  ? 

Mr.  Roberts:  Affidavit  is  made  by  one  of  these  men,  on 
the  basis  of  which  counsel  purports  to  act  for  the  Republic 
of  China. 

The  Court :  You  want  to  look  at  the  record.  The  Court 
of  its  own  motion  inquired  of  the  State  Department  con¬ 
cerning  three  important  elements  of  the  case,  the  first  of 
which  was,  what  is  the  recognized  Republic  of  China,  and 
received  an  answer  that  that  group  purporting  to  represent 
the  Republic  of  China  and  based  on  Formosa,  was  the  recog¬ 
nized  party. 

Mr.  Roberts :  I  am  awfully  sorry,  but  I  do  not  recall  any 
such  paper.  I  have  read  the  papers  sent  by  the  State  De¬ 
partment.  They  state  that  the  cablegram  of  Chiang  Kai- 
shek  announcing  his  reassumption  of  the  presidency 
37  of  the  Republic  of  China  was  forwarded  in  response 
to  your  letter,  and  in  answer  to  the  other  request, 
they  said  that  they  recognize  the  Republic  of  China,  as  we 
do. 

The  Court:  Both  sides  are  agreed  on  that? 

Mr.  Roberts:  They  recognize  Wellington  Koo  as  the  ac¬ 
credited — 

The  Court:  Ambassador. 

Mr.  Roberts :  — Ambassador.  But  the  State  Department 
did  not  forward  to  Your  Honor  any  paper  in  which  they 
state  that  they  recognize  Chiang  Kai-shek  as  in  responsible 
charge  of  that  government. 

The  Court :  I  have  been  studying  that  question  very  care¬ 
fully,  and  I  question  whether  that  is  a  material  issue.  I  do 
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not  see  that  the  delegate  appointed  by  Chiang  Kai-shek  at 
this  moment  bears  any  relation  to  the  question  of  jurisdic¬ 
tion  or  the  situation  we  have  here  in  trying  to  maintain 
the  status  quo  until  the  jurisdictional  issue  is  settled. 

Mr.  Roberts:  I  cannot  follow  Your  Honor,  of  course,  and 
I  will  have  to  present  my  argument  on  Thursday. 

The  Court:  Yes. 

Mr.  Roberts:  But  I  do  know  that  upon  my  reading  the 
newspaper  dispatches  and  releases  which  purport  to  re¬ 
flect  statements  of  Your  Honor,  I  called  the  acting  legal 
advisor  of  the  Department  of  State  on  the  telephone,  and 
he  advised  me  firmly  that  the  State  Department  had 
38  taken  no  action  which  would  indicate  that  they  had 
terminated  the  recognition  of  General  Li  as  the 
President  of  China,  or  had  recognized  Chiang  Kai-shek  as 
the  president  of  China. 

The  Court:  You  have  raised  the  point,  and  I  want  to  aid 
in  your  argument.  At  the  moment  I  do  not  see  that  it  is 
material,  but  an  important  thing  in  the  record  is  that  the 
State  Department  has  forwarded  certified  copy  of  a  letter 
from  the  Ambassador,  Wellington  Koo,  saying  Mr.  Leahy 
and  Mr.  Patterson  were  the  proper  attorneys  to  represent 
the  Republic  of  China.  I  do  not  see  the  point  as  to  these 
six - 

Mr.  Roberts :  Five. 

The  Court :  — five  gentlemen  whom  you  wish  to  examine 
prior  to  the  argument  on  Thursday,  as  to  whether  we  even 
have  jurisdiction.  I  do  not  see  that  it  is  important. 

Mr.  Roberts:  We  also  need  to  examine  these  gentlemen, 
one  of  them  for  having  participated  in  a  forcible  entry  of 
the  premises.  We  also  need  to  examine  them  as  to  how 
many  documents  they  have  in  their  possession,  and  many 
other  matters  essential  to  the  presentation  of  the  argument 
we  must  make  on  Thursday. 

The  Court:  Now,  Mr.  Roberts,  in  that  particular,  we 
would  like  to  get  someone  in  command  who  might  be  in  posi¬ 
tion  to  take  the  records,  so  neither  side  would  suffer  from 
the  absence  of  or  misplacement  of  any  records.  Very 
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frankly,  I  do  not  see,  prior  to  the  argument  of  the 

39  important  question  of  jurisdiction,  what  bearing 
these  five  men  have. 

Mr.  Roberts:  Your  Honor,  I  know  the  general  rules  with 
respect  to  both  discovery  and  the  general  rules  of  this 
Court,  and  without  exception  the  right  to  examine  persons 
who  are  interested  parties,  and  particularly  affiants,  at  any 
time  after  ten  days  prior  to  the  filing  of  the  originam  decla¬ 
ration,  has  been  invariably  accorded  to  the  parties  de¬ 
fendant. 

The  Court:  Yes,  and  I  am  very  happy  to  have  both  sides 
take  depositions.  It  may  save  considerable  time  of  the 
Court.  But  I  do  think  that  the  important  question  is 
whether  this  Court  can  entertain  jurisdiction  in  the  case 
in  the  first  instance.  If  it  cannot,  the  whole  case  falls. 

Mr.  Roberts:  Your  Honor,  no  objection  has  been  raised 
up  to  this  time  as  to  the  taking  of  these  depositions  to¬ 
morrow.  We  feel  it  is  absolutely  essential. 

The  Court :  Let  me  hear  from  the  other  side. 

Mr.  Leahy:  Well,  I  think  I  am  most  happy  in  affording 
to  counsel  for  the  defendants  the  objection  which  he  said 
he  had  not  heard  up  to  this  time.  We  do  object.  We  ob¬ 
ject  most  seriously  to  it,  first  of  all  for  the  reason  that 
nothing  is  shown  in  the  motion  for  leave  to  take  the  deposi¬ 
tions  which  is  at  all  material  or  relevant  upon  any  motion 
that  is  on  file,  to  be  heard  by  this  Court  on  Thursday. 

These  five  men  did  not  authorize  the  institution  of  this 
particular  action.  There  has  never  been  any  state- 

40  ment  made  to  the  effect  that  thev  did.  They  are 
simple  five  members  or  citizens  of  the  Chinese  Re¬ 
public  here  in  Washington.  There  is  none  of  them  who 
is  going  to  evade  or  in  any  way  absent  himself  from  the 
jurisdiction  of  this  Court.  But  there  is  a  very  serious 
difference  in  conduct  so  far  as  these  defendants  themselves 
are  concerned,  and,  having  accepted  service  yesterday 
afternoon,  with  the  defendants  still,  so  far  as  we  know 
up  to  that  time  outside  of  the  jurisdiction,  evading  service, 
it  does  not  come  with  any  too  great  grace  now  to  ask  a 
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hurried  taking  of  depositions  tomorrow.  There  is  no  rea¬ 
son  shown  in  the  motion  why  those  depositions  should  be 
taken,  and  the  Court  now  has  advice  of  the  fact  that  the 
Republic  of  China  is  the  recognized  government,  that  it  is 
the  recognized  plaintiff  here,  that  it  is  the  authorized 
plaintiff,  not  by  any  one  of  these  five  individuals,  but  by 
the  Chinese  Ambassador  himself.  And,  therefore,  it  would 
be  love’s  labor  lost,  and  particularly  we  are  not  going  into 
the  question  as  to  whether  anybody  invaded  the  premises 
up  on  Leroy  Place.  That  has  nothing  to  do  with  the  ques¬ 
tions  raised  on  this  motion. 

Mr.  Roberts:  I  beg  your  pardon,  Your  Honor.  Your 
Honor  will  recall  Mr.  Leahy  was  not  here  yesterday,  al¬ 
though  he  was  served,  and  that  Your  Honor  carried  over 
the  motion  to  vacate  the  appointment  and  functioning  of 
the  conservator. 

The  Court :  What  the  Court  has  done  is  to  set  down 
41  a  matter,  and  in  view  of  the  feeling  of  the  Court  to¬ 
day  that  your  motion  to  vacate  or  modify  the  ap¬ 
pointment,  headed  “Special  Appearance”  was  technically 
a  general  appearance,  and  strengthened  by  an  actual  ap¬ 
pearance,  I  was  prepared  to  hear  that,  and  I  will  hear  it. 

I  feel  this,  gentlemen :  I  think  it  will  serve  no  useful  pur¬ 
pose  on  the  motions  to  examine  these  gentlemen  whom  you 
have  designated  in  the  motion  to  take  depositions  in  ad¬ 
vance  of  the  hearing  on  Thursday.  Accordingly,  I  give  you 
notice  now  that  we  will  hear  on  that  date  the  first  motion 
filed,  namely,  the  attack  on  the  jurisdiction  of  the  Court. 
In  the  order  of  business,  I  would  like  very  much  to  have 
both  sides  exhaust  that  argument  first. 

Then  I  would  like  to  hear  the  argument  on  the  question 
of  the  issuance  of  the  temporary  injunction.  I  will  hear 
you  on  that.  Then  I  would  like  to  go  to  the  question  of 
the  modification  of  the  present  order  appointing  the  re¬ 
ceiver. 

I  am  reserving  the  entire  day,  although  your  argument 
will  begin  at  ten-thirty,  I  am  reserving  the  entire  day  for 
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that  matter.  I  am  taking  half  an  hour  for  those  prelimi¬ 
naries  which  will  undoubtedly  ensue. 

Mr.  Roberts:  I  understood  Your  Honor  to  say  that  our 
request  to  examine  these  gentlemen  on  deposition  tomor¬ 
row  wras  denied. 

42  The  Court :  Denied  without  prejudice. 

Mr.  Roberts :  Without  prejudice  to  what  ? 

The  Court:  To  your  right  to  renew  it  after  issue  is 
joined  and  the  case  proceeds,  to  examine  them  fully.  In 
fact,  I  imagine  the  other  side  would  welcome  the  opportu¬ 
nity  to  take  depositions  on  your  side. 
********** 

43  Mr.  Roberts :  As  a  member  of  the  Bar  with  serious 
obligations  in  the  matter,  I  would  like  to  advise 

Your  Honor  that  I  feel  I  will  be  very  greatly  inconvenienced 
and  disabled  by  the  inability  to  examine  these  Chinese  offi¬ 
cers.  I  will  do  my  best  to  present  all  I  can  to  the  Court 
on  Thursday,  but  I  feel  it  will  greatly  impair  my 

44  ability  to  present  a  proper  case  for  my  clients. 

The  Court :  Will  the  Court  have  the  benefit  of  anv 
preliminary  briefs? 

Mr.  Hughes:  We  have  prepared  one,  Your  Honor,  and 
we  want  to  obtain  service  on  Mr.  Roberts.  Possibly  I  could 
ask  him  to  acknowledge  service  now. 

Mr.  Roberts :  It  says  by  mailing,  but  I  will  accept  service 
in  proper  person,  whatever  it  is,  by  delivery  in  open  court. 
This  is  not  signed.  Is  this  sufficient  copies? 

Mr.  Hughes:  Yes. 

The  Court:  Are  there  any  other  matters  you  gentlemen 
wish  to  present?  I  will  say  to  both  sides  that  I  have  di¬ 
rected  that  Mr.  McCracken  be  here  Thursday.  I  think  you 
should  have  the  benefit  of  his  observations.  Do  you  want 
anybody  notified  from  the  Embassy  to  also  be  present? 
Mr.  Roberts :  Not  if  I  cannot  examine  them,  Your  Honor. 
The  Court :  I  mean  anyone  of  the  higher  echelon. 

Mr.  Roberts:  As  far  as  I  am  concerned,  I  have  no  direc¬ 
tion  to  request  for  anyone  to  be  present. 
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The  Court :  And  the  other  side  ? 

Mr.  Roberts :  I  may  ask  for  the  voluntary  attendance  of 
certain  officials  of  the  Department  of  State,  with  documents, 
if  Your  Honor  please. 

The  Court :  I  am  assuming  the  argument  Thursday 
45  will  be  largely  in  the  nature  of  a  legal  argument. 

Mr.  Roberts:  Your  Honor,  there  still  would  be 
service  of  papers  indicating  that  President  Li  is  still  Pres¬ 
ident  of  China,  and  was  at  that  time. 

#**•###*** 

49  Argument  of  Counsel  on  Behalf  of  Defendants 

Mr.  Roberts:  I  know  that  Your  Honor  is  well  aware  of 
the  significance  and  of  the  importance  of  the  issues 

50  in  the  present  proceeding.  I  also  know  Your  Honor 
has  spent  quite  a  number  of  hours  in  prepartion  and 

in  study  and  in  deliberation  upon  certain  of  the  issues. 
Nevertheless,  I  should  like  very  much  because  of  the  seri¬ 
ousness  of  the  injunctive  relief  which  has  been  afforded 
and  which  will  be  afforded,  or  which  is  asked  for,  to  be 
permitted  to  review,  within  our  understanding  of  the  polit¬ 
ical  facts,  the  status  of  the  parties. 

We  have  had  Your  Honor’s  letter  suggesting  the  order 
of  the  matters  which  are  assigned  for  consideration  this 
morning,  and  will  endeavor  to  follow  it  as  closely  as  pos¬ 
sible.  But  I  am  sure  Your  Honor  realizes  that  the  pre¬ 
liminaries  of  the  order,  the  action  in  the  appointment  of  a 
custodian,  and  the  proposal  which  is  also  set  for  this  day 
of  a  preliminary  injunction,  do  to  an  extent  interlock  in 
certain  of  their  aspects. 

In  1945  the  United  States  and  the  Republic  of  China 
were  at  war  with  Japan,  and  engaged  in  World  War  II. 
In  the  summer  of  that  year,  Generalissimo  Chiang  Kai- 
shek,  who  was  in  a  position  of  the  highest  place  in  the  de¬ 
liberations  of  the  Allied  Nations,  was  our  ally  and  in  con¬ 
trol  of  forces  of  the  Republic  of  China  which  were  engaged 
in  those  wars.  In  that  year,  after  protracted  negotiations 
by  his  son  in  Moscow,  there  was  concluded  by  Chiang  Kai- 
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shek  a  treaty  of  mutual  aid  and  alliance  with  the  Soviet 
Union  which  had  very  substantial  consequences  in 

51  the  internal  affairs  of  China  thereafter.  When  peace 
came  to  China,  as  far  as  the  war  with  Japan  wras 

concerned,  and  its  internal  troubles  had  been  somewhat 
subdued  under  the  proposals  originating  with  the  revolu¬ 
tion  of  Sun  Yat-sen,  China  exercised  pressure  to  resume 
a  democratic  form  of  Government. 

As  soon  as  was  possible,  the  National  Assembly  was 
called  to  consider  and  to  ratify  the  constitution  of  China, 
and  that  constitution  was  adopted  and  ratified  by  the  en¬ 
tire  peoples.  Almost  immediately  following  the  adoption 
of  the  constitution,  proceedings  were  had  for  an  election, 
and  in  that  election  Chiang  Kai-shek  was  elected  President 
of  the  Republic  of  China. 

He  proposed  a  candidate  for  Vice-President,  who  was 
not  successful,  but  there  was  elected  after  a  five  dav  con- 
vention  a  man  who  became  and  was  recognized  and  assumed 
office  as  the  Vice-President  of  the  Republic  of  China. 

For  causes  beyond  the  purposes  of  this  argument,  the 
internal  affairs  of  China  became  ever  worsening.  Armed 
revolution  against  the  Republic  of  China  was  successful  in 
Manchuria,  and  moved  down  toward  the  Yangtse,  over¬ 
whelming  and  defeating  the  troops  of  the  Republic  of  China 
and  those  who  w~ere  aiding  them. 

More  complete  and  more  authentic  description  of  the 
events  that  then  occurred  appears  in  the  source  to 

52  which  Your  Honor  and  myself  and  all  American  citi¬ 
zens  must  turn  for  authentic  statement  of  the  final 

significance,  of  our  Department  of  State,  the  documentary 
statements  of  our  Department  of  State. 

There  is  one  document  which  has  even  greater  signifi¬ 
cance  than  most  that  were  issued  by  the  Department,  be¬ 
cause  it  w*as  the  subject  of  a  tremendous  Congressional 
investigation  which  stirred  the  wmrld  within  the  past  year, 
investigation  primarily  involving  our  relationship  wuth  the 
Orient  and  in  great  measure  concerning  the  personalities 
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who  are  in  contest  in  some  of  the  political  affairs  lying 
behind  this  present  proceeding. 

I  would  like  to  read  Your  Honor  a  short  extract  from 
“United  States  Relations  with  China”,  issued  by  the  De¬ 
partment  of  State,  covering  specifically  the  period  1944  to 
1949,  and  known  now  as  the  White  Paper  on  China.  At 
page  292  it  says,  under  caption,  “The  Retirement  of  the 
Generalissimo” : 

“By  the  end  of  194S  the  Chinese  Communist  forces  were 
in  strength  in  the  Pengpu  area  north  of  Nanking  and  the 
best  of  the  Nationalist  forces  had  been  withdrawn  through 
Nanking  south  of  the  Yangtze  River.  The  grave  military 
position  of  the  National  Government  was  reflected  in  the 
estimate  submitted  in  December  by  General  Barr,  Director 
of  the  Jusmag  in  China,  that  only  a  policy  of  unlimited 
United  States  aid,  including  the  immediate  emplov- 
53  ment  of  the  United  States  armed  forces,  which  he 
said  he  did  not  recommend,  would  enable  the  National 
Government  to  maintain  a  foothold  in  South  China  against 
a  determined  Chinese  Communist  advance.  By  the  latter 
part  of  January  the  Chinese  Communist  forces  had  moved 
to  the  north  bank  of  the  Yangtze  in  the  Nanking-Shankhai 
area  and  were  in  position  to  attempt  a  crossing  of  the  river. 

“On  January  21  the  Generalissimo  issued  a  statement 
announcing  his  decision  to  retire  and  left  Nanking  for 
Fenghua,  his  birthplace.  He  declared: 

“  ‘With  the  hope  that  the  hostilities  may  be  brought  to 
an  end  and  the  people’s  sufferings  relieved,  I  have  decided 
to  retire.  As  from  January  21st,  Vice-President  Li  Tsung- 
jen  will  exercise  the  duties  and  powers  of  the  President  in 
accordance  with  Article  49  of  the  constitution  which  pro¬ 
vides  that  ‘in  the  event  the  President  is  for  any  reason 
unable  to  perform  his  functions,  his  duties  and  powers 
shall  be  exercise  by  the  Vice-President.’ 

“The  Generalissimo’s  action  was,  in  effect,  recognition 
of  the  overwhelming  desire  of  the  Chinese  people  for 
peace”,  says  the  State  Department.  “As  he  stated,  ‘Since 
I  issued  my  New  Year  message  urging  the  restoration  of 
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peace,  the  entire  nation  with  one  accord  has  echoed  its  un¬ 
reserved  support.’ 

54  And  quoting  from  the  State  Department  document 
further — and  that  is  the  document  which  is  the 

authentic  statement  of  position  as  of  the  time  and  for  the 
purposes  for  which  it  was  issued,  we  find: 

“On  January  24,  1949,  the  Chinese  Ambassador  at  Wash¬ 
ington  officially  notified  the  Department  of  State  of  the 
Generalissimo’s  decision  and  of  the  assumption  of  office 
by  Vice-President  Li-Tsung-jen.” 

Thereafter  appears  copious  extracts  of  the  policies  and 
decisions  of  General  Li  acting  as  President  under  the  con¬ 
stitution  of  China  in  relationship  with  our  Government, 
innumerable  messages  by  one  to  the  other,  and  the  White 
Paper,  as  far  as  its  text  is  concerned,  terminates  with  a 
quoted  evaluation  by  President  Li  of  the  situation  in  China, 
as  President  of  the  Chinese  Republic,  and  of  an  evaluation 
of  the  position  of  the  Nationalist  forces. 

The  Court,  of  course,  can  take  judicial  notice  of  the  fact 
of  the  geography,  judicial  notice  of  the  fact  that  Formosa 
is  not  China  and  has  not  been  China  for  fifty  years,  during 
which  time  it  was  in  the  position  and  under  the  control  of 
the  then  victorious  Japanese.  Upon  the  defeat  of  the 
Japanese,  it  became  conquered  territory  of  the  Allies.  It 
is  not  China.  It  is  a  territory  which  once  belonged  to  China, 
and  which  a  great  many  people  hope  will  again  belong  to 
China.  But  it  is  not  China. 

55  The  mainland  of  China,  with  the  descent  of  the 
communist  hordes  and  the  withdrawal  and  deser¬ 
tions  of  the  armies  of  Chiang  Kai-shek,  and  other  causes 
which  are  repeated  in  great  number  in  the  documents  pub¬ 
lished  by  the  State  Department  and  by  our  highest  military 
and  political  officials,  saw  Chiang  Kai-shek  retiring,  resign¬ 
ing  in  the  face  of  the  enemy,  in  the  face  of  defeat,  and 
returning  to  his  native  village.  It  saw  Li  assuming  the 
office  of  President  under  the  constitution,  taking  the  oath 
of  office,  recognized  by  the  United  States,  his  papers  and 
his  accreditation  forwarded  by  the  same  Ambassador, 
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Wellington  Koo,  to  the  United  States  Government,  and  our 
military  and  other  officials  dealing  thereafter  with  Li  as 
President  of  China  under  its  constitution.  Recognized 
also  was  Li  by  the  controlling  Yuan  and  the  other  adminis¬ 
trative  and  legislative  and  judicial  bodies  of  China. 

Li  did  not  then  retire.  It  was  on  January  21,  1949  that 
he  became  President  under  the  constitution.  From  then 
until  Nanking,  the  capital  of  China,  fell,  Li  was  at  his  post 
of  duty  and  performed  his  functions.  The  capital  was 
moved  to  Canton.  Li  moved  to  Canton.  The  capital  was 
moved  to  Chungking.  In  October,  1949,  Li  moved  to  Chung¬ 
king.  From  that  place,  with  the  advancing  and  the  immi¬ 
nent  arrival  of  the  communist  hordes,  Li  went,  in  connec¬ 
tion  with  his  duties,  to  Quailing,  and  while  there  the  ulcers 
which  had  affected  his  physical  well  being  for  a 
56  period  of  time  became  so  serious  that  he  was  moved 
to  Hong  Kong  and  into  the  hospital  in  Hong  Kong  in 
November  of  that  year.  On  advice  of  the  physicians,  im¬ 
mediate  operation  being  necessary,  and  the  greatest  of 
surgical  care  being  required,  and  with  the  consent  and  with 
the  assistance  of  the  Department  of  State  of  the  United 
States,  he  moved  by  air  from  Hong  Kong  to  New  York, 
entered  the  hospital,  and  after  a  series  of  very  serious 
operations,  was  released  from  the  hospital  to  recuperate. 

In  a  message  to  the  President  of  the  United  States,  he 
announced  his  partial  recovery,  and  the  fact  that  the  cour¬ 
tesies  as  between  the  heads  of  States  were  now  available. 
And,  as  we  have  shown  by  the  documentation  attached  to 
our  several  motions,  he  was  invited  by  the  President  of 
the  United  States  and  the  Secretary  of  State  to  come  to 
Washington  for  an  official  luncheon. 

As  soon  as  he  had  announced  his  recovery,  the  quietness 
of  Formosa  and  the  intervention  of  the  United  States  fleets 
being  then  available,  we  are  told  that  Chiang  Kai-shek  on 
March  first  made  an  announcement  that  without  regard  to 
the  constitution  of  China  he  would  now  again  assume  the 
office  of  presidency.  Immediately — that  was  on  March  first 
of  1950 — immediately,  President  Li  denounced  the  action. 
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He  was  in  the  United  States,  and  we  have  shown  he  entered 
on  official  passport  as  a  visitor  with  the  consent  of  our 
State  Department,  and  in  his  official  status  of  Act- 

57  ing  President  of  China  he  denounced  the  action 
publicly,  and  advised  the  public,  both  here  and  in 

Formosa,  and  throughout  the  world,  of  his  continued  stat¬ 
ure  as  the  President  of  China. 

We  contend  that  those  facts  cannot  be  ignored.  We 
contend  that  when  on  two  days  later  General  Li  and  his 
staff  were  received  by  the  Secretary  of  State  of  the  United 
States,  by  the  President  of  the  United  States,  when  at  that 
time  General  Li  was  addressed  by  the  President  of  the 
United  States,  with  full  knowledge  of  Chiang  Kai-shek’s 
message,  which  we  are  told  was  transmitted  by  Ambassador 
Wellington  Koo  to  the  Department  of  State,  the  President 
then  in  a  press  conference  following  that  luncheon  with  Li 
was  asked  in  what  capacity  General  Li  would  be  received 
as  luncheon  guest  of  the  President  at  the  Blair  House.  I 
should  say  that  that  was  following  the  announcement  of 
the  luncheon,  and  it  was  on  March  3rd,  two  days  thereafter, 
there  had  been  transmitted  to  the  Secretary  of  State,  the 
message  by  W ellington  Koo.  He  was  asked  in  what  capacity 
General  Li  would  be  received  as  luncheon  guest  of  the 
President  at  the  Blair  House.  The  President  said:  “He  is 
coming  as  Acting  President  of  China.  That  is  why  he  has 
been  invited  to  lunch  here.”  “What  happened  to  Chiang 
Kai-shek?”  he  was  asked.  “Mr.  Truman  shrugged,”  says 
the  reporter,  and  that,  of  course,  appears  in  no  documenta¬ 
tion  except  in  the  files  of  the  New  York  Herald- 

58  Tribune  and  in  other  communications  of  that  day, 
“Mr.  Truman  shrugged”,  said  the  reporter — that  is 

his  view — “and  said  he  was  not  in  communication  with  the 
Generalissimo.  He  also  declined  to  comment  on  Chiang ’s 
resumption  of  the  Presidency.” 

Your  Honor,  this  man  Li,  whom  the  President  of  the 
United  States  honored  as  President  of  China,  took  office  on 
January  21,  1949.  I  have  told  you  of  his  continuation  in 
office.  We  have  shown  by  affidavit  of  a  competent  authority 
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and  by  the  actual  translation  of  the  constitution  of  China 
itself,  that  under  the  constitution  the  President  is  elected 
by  the  National  Assembly.  If  he  retires,  his  place  is  taken, 
as  in  the  case  of  our  own  Government,  by  the  Vice-President. 
The  term  of  office  in  China  is  six  years.  The  Vice-President 
continues  to  serve  for  the  balance  of  that  six  year  period, 
unless  he  in  turn  should  retire,  when  other  succession  is 
provided. 

Li  has  never  retired.  Li  has  never  given  up  his  position 
as  President  of  China.  Li  has  denounced  publicly  and 
to  the  world  the  attempted  resumption  of  power  by  Gen¬ 
eralissimo  Chiang  Kai-shek. 

It  is  known  that  Chiang  Kai-shek  as  the  leader  of  the 
Kuomintang,  great  and  powerful  political  party  dominating 
the  politics  of  the  Republic  of  China,  was  in  a  position  of 
great  internal  power.  We  have  shown  that  he  himself  de¬ 
scribed  his  status  after  his  retirement  as  that  of  one 
59  who  has  returned  to  the  earth. 

Not  relying  solely  on  American  translation  or 
American  construction  of  such  a  phrase  within  the  Chinese 
meaning,  but  seeking  authorities  the  best  we  could  obtain 
to  indicate  just  what  that  means  in  China,  we  learn  that  in 
China  the  sovereign  or  the  emperor  in  the  days  preceding 
the  first  Republic  had  no  one  to  resign  to.  There  was  no 
higher  authority.  In  the  days  preceding  the  constitution 
of  1946  and  1947,  there  was  no  one  for  the  President  to 
resign  to.  There  was  no  higher  authority. 

The  word  “retire”  is  used  in  the  constitution  itself  as 
indicating  the  expiration  of  the  term  of  the  President  of 
China.  The  word  “retire”  was  construed  by  Chiang  Kai- 
shek  as  a  return  to  the  earth,  a  resumption  of  his  position 
as  a  political  party  leader,  and  as  one  who  as  a  citizen 
was  not  responsible  for  the  further  defeat  of  the  Chinese 
armies,  and  was  not  responsible  for  the  government  con¬ 
ducted  by  Li,  but,  on  the  contrary,  was  hopeful  of  peace 
and  was  anxious  to  serve  in  his  capacity  as  a  citizen. 

We  can’t  ignore  the  constitution  of  this  power  of  China, 
which  -we  have  fostered  and  aided  with  arms,  the  constitu- 
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tion  which  our  people  admire  as  following  in  basic  prin¬ 
ciple  our  own  constitution  and  that  of  a  democratic  gov¬ 
ernment. 

We  have  as  against  that  certain  diplomatic  presump¬ 
tions  of  law.  If  there  ever  was  a  field  of  law  which 

60  approaches  metaphysics,  it  is  the  field  of  the  reported 
international  law.  I  think  it  is  conceded  by  prac¬ 
ticing  and  practical  lawyers  that  the  departures  from  the 
international  advocacy  are  as  frequent  as  the  adherence  to 
it.  Always  it  is  troubled  by  the  facts  of  life,  it  is  troubled 
by  things  like  constitutions,  always  it  is  troubled  by  the 
front,  the  diplomacy,  the  color,  the  figure  of  things. 

We  know,  and  we  knew  in  filing  pleadings  before  this 
Court  of  the  prestige  accorded  to  the  credentials  of  an 
ambassador,  of  the  policy  of  recognition  of  the  acts  of  the 
ambassador  as  being  the  acts  of  the  sovereign.  We  know, 
as  does  anybody  who  has  studied  international  law,  that 
there  lies  in  great  antiquity,  in  the  original  codification 
of  the  international  law,  the  presumption  that  the  ambas¬ 
sador  speaks  for  the  sovereign,  that  presumption  which 
must  be  accepted  and  can  be  accepted  as  against  that  sover¬ 
eign  state  by  any  sovereign  state  to  whom  the  ambassador 
is  accredited.  We  know  also  that  the  ambassador  in  and 
of  himself  is  a  creature  who  is  subject  to  removal  by  the 
person  who  appoints  him  at  his  whim  or  wish.  We  know 
that  he  merely  is  the  shadow  of  the  real  authority,  that  he 
is  not  the  real  authority  himself. 

We  know,  for  example,  that  the  President  of  China,  as 
in  the  case  of  our  own  President,  is  Commander-in-Chief 
of  the  Armed  Forces,  perhaps  to  a  far  greater  degree  in 
practical  operation  than  is  the  case  with  our  Presi- 

61  dent  because  of  the  immense  body  of  legislative  pro¬ 
ceedings  affecting  our  own  security. 

As  the  Ambassador,  the  Commander-in-Chief  of  the 
armed  forces,  can  the  ambassador  in  and  of  himself,  pro¬ 
ceed  to  move  armies?  Can  he  take  upon  himself,  or  dele¬ 
gate  to  himself,  the  administration  of  the  military  affairs 
of  the  power  which  accredits  him  to  a  foreign  power  ? 
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I  think  the  reply  is  obvious.  W e  know  that  an  ambassa¬ 
dor  by  his  proclamation  or  action  through  the  accredited 
heads  of  a  given  State,  in  this  instance  ours,  can  convey 
to  that  State  the  basis  of  representation  from  an  acknowl¬ 
edged  foreign  power.  But  wre  also  know  that  that  is  prima 
facie,  that  behind  the  action  of  the  ambassador  must  lie 
the  realistic  action  of  his  own  constitution,  in  defiance  of 
which  he  cannot  act,  the  realistic  action  of  his  own  Presi¬ 
dent,  which  he  cannot  upset.  Such  questions  are  not  in 
challenge  in  the  jurisdiction  of  any  court  of  a  country  to 
which  an  ambassador  is  accredited,  often.  Generally  his 
representations  affect  civil  rights  as  between  individuals, 
and  in  such  manner,  when  forwarded  to  a  court  by  the 
authorities  of  our  executive  branch,  and  particularly  the 
diplomatic  branch  of  our  executive  branch,  are  treated  as 
being  controlling.  But  they  are  not  conclusive.  The  dis¬ 
tinction  in  this  instance  lies  in  this  fact,  that  a  man  who 
was  actually  accepted  by  our  Government  as  the  President, 
and  who  never  has  been  disavowed  as  the  President 
62  of  China,  President  Li,  has  taken  himself  action  in 
his  capacity  as  commander-in-chief  of  the  forces,  and 
we  have  brought  that  to  Your  Honor’s  attention  by  his 
order  in  the  United  States  directing  certain  action  by  offi¬ 
cers  of  the  Chinese  Air  Force. 

As  against  that  action,  the  presumption  of  an  ambassa¬ 
dorial  transmittal  of  an  announcement  by  a  citizen  of  China 
as  to  his  unconstitutional  assumption  of  political  duties  is 
without  significance  and  raises  a  question  of  the  gravest 
jurisdictional  importance. 

The  Court:  Might  I  ask  you  a  question,  Mr.  Roberts? 
Has  General  Li  in  his  capacity,  as  he  contends,  as  Acting 
President  of  China,  taken  any  affirmative  steps  to  disavow 
the  accredited  standing  of  Ambassador  Koo  to  the  Gov¬ 
ernment  of  the  United  States? 

Mr.  Roberts :  He  has  taken  action  contrary  to  the  action 
taken  by  Ambassador  Wellington  Koo.  As  far  as  I  know, 
no  order  has  been  issued  by  General  Li  in  w’hich  he  has 
attempted  to  replace  Ambassador  Wellington  Koo.  There 
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is,  of  course — the  original  Chinese  was  supplied  to  the 
Court  and  we  supplied  what  we  believe  to  be  an  authentic 
translation  of  a  communication  by  General  Li,  in  which 
he  stated : 

“I  call  your  attention  to  my  statement  of  March  2,  1950, 
in  which  I  declared  that  Chiang  Kai-Shek,  after  having 
retired  as  President  on  January  21,  1949,  became  a 

63  private  citizen,  that  no  citizen  could,  unless  duly 
elected  according  to  the  law,  in  any  way  make  him¬ 
self  President  of  the  Republic  of  China,  and  that  Chiang 
Kai-shek’s  act  in  announcing  his  resumption  of  the  presi¬ 
dency  was  a  clear  violation  of  the  Chinese  constitution, 
which  makes  no  provision  for  a  retired  President  to  resume 
his  former  office  at  will.  All  of  Chiang  Kai-shek’s  orders 
are,  therefore,  illegal,  and  null  and  void.  You  should  ignore 
the  orders  and  actions  of  Chiang  Kai-shek  against  you  and 
your  staff.  You  and  your  staff  should  continue  to  carry  on 
your  official  duties.” 

It  bears  the  official  chop  of  Li,  and  is  so  attested  by  proper 
affidavit  of  Dr.  Kan.  Dr.  Kan  is  in  the  Court  room  to¬ 
day.  Dr.  Kan  supplies  in  addition  to  that  an  opinion  as 
a  long  student  and  recognized  student  of  the  law  and  cus¬ 
toms  of  China  indicating  the  significance  of  that  action. 

If  Your  Honor  please,  if  I  can  take  a  lighter  vein  for  a 
moment,  as  I  was  attempting  in  the  short  time  available 
to  condense  this  argument,  I  thought  of  the  only  Vice- 
President,  whom  almost  everybody  remembers,  the  great 
Vice-President  Marshall,  and  the  fact  that  I  could  only 
remember  him  for  two  of  his  well  known  sayings,  the  first 
of  which  "was - 

The  Court:  Five  cent  cigar? 

Mr.  Roberts:  Yes,  five  cent  cigar — “What  Amer- 

64  ica  needs  is  a  good  five-cent  cigar.  ”  And  the  second 
was  a  story  which  he  always  told  with  great  glee 

about  an  Indiana  postmaster,  who  had  held  the  job  for  a 
great  many  years,  and  it  was  approaching  a  difficult  time 
and  a  troublous  election,  and  a  neighbor  who  didn’t  like 
him  came  to  the  post-master  and  asked  him  what  he  was 
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going  to  do  when  there  was  a  change  in  the  administration. 
And  he  said  he  never  saw  an  administration  that  could 
change  any  quicker  than  he  could. 

That  characteristic  is  not  inapplicable  to  even  very 
honorable  and  fine  gentlemen  like  Wellington  Koo  as  am¬ 
bassador.  The  forwarding  of  the  credentials  to  the  De¬ 
partment  of  State  without  qualification  or  limitation  of  Li 
as  President  of  China,  and  then  subsequently  in  connection 
with  the  present  proceeding  the  submission  of  a  request 
of  the  Department  of  State  that  they  transmit,  and  that 
is  all  they  did,  was  transmit  the  communication  which  he 
had  earlier  sent  on  March  1st,  1950,  in  which  Chiang  Kai- 
Shek  announced  that  he  had  resumed  the  functioning  of  the 
government.  He  also  had  sent  such  a  communication  on  the 
29th  of  January,  as  I  have  stated,  to  the  Department  of 
State,  with  equal  validity,  and  may  I  add  that  the  same 
ambassador  in  the  performance  of  his  duties  as  the  recog¬ 
nized  official  of  the  Chinese  National  Republic  received 
communications  from  the  Department  of  State  and  trans¬ 
mitted  other  letters  which  are  directly  applicable  to  this 
case,  and  are  in  clear  and  deliberate  defiance  of  the 
65  order  and  the  commitment  of  General  Li. 

Now  we  have  here  in  the  present  case  Lieutenant- 
General  Mow,  acknowledged  as  the  father  of  the  Chinese 
Air  Force,  a  practical  soldier,  who  for  eight  years  has 
been  in  the  United  States,  who  has  been  in  command  and  in 
charge  in  the  United  States,  in  cooperation  with  the  United 
States  Air  Force,  of  the  entire  cadet  training  program 
under  which  thousands  of  fine  young  Chinese  men  came  to 
this  country  and  were  qualified  and  equipped  for  the  flying 
of  military  aircraft  and  civil  aircraft  for  the  defense  of 
their  own  countrv,  our  allv. 

LTnder  his  direction  as  Deputy  Chief  of  the  Chinese  Air 
Force,  appointed  by  Chiang  Kai-shek  when  Chiang  Kai- 
shek  was  President,  promoted  and  appointed  by  Li  when 
Li  assumed  the  presidency  of  China,  and  continuing  his 
response  to  his  commander-in-chief,  the  President  of  China, 
under  all  circumstances,  he  was  in  charge  of  the  Chinese 
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National  Air  Force  Office,  U.  S.  A.,  as  the  term  is  used, 
a  very  extensive  office  because  of  our  well  known  policy  in 
the  United  States  to  aid  in  all  manners  our  friends  of  the 
Chinese  National  Republic  with  arms,  with  weapons,  wTith 
fleets  and  with  money  in  vast  amounts. 

I  notice  that  my  worthy  opponent  in  this  case,  and  one 
of  two  very  worthy  opponents,  Judge  Patterson,  was  Sec¬ 
retary  of  War,  a  member  of  our  Cabinet,  from  September 
27,  1945,  to  July  24th,  1947,  his  title  being  changed 

66  during  that  period,  on  September  24th,  1947,  to  Sec¬ 
retary  of  the  Army.  During  his  regime  in  charge  of 

the  Army,  it  is  well  known,  as  is  covered  by  the  White 
Papers,  and  by  the  Congressional  reports  and  hearings, 
by  the  reports  of  the  President,  that  not  millions,  not  tens 
of  millions,  not  hundreds  of  millions,  but  billions  of  the 
monies  and  properties  of  the  United  States  were  attempted 
to  be  directed  in  aid  of  the  forces  of  the  Chinese  National 
Republic. 

It  is  also  well  known  that  in  the  disposition  of  a  vast 
amount  of  surplus  military  equipment  and  civil  equipment 
of  our  forces  in  the  Pacific,  that  tens  and  hundreds  of  mil¬ 
lions  of  aircraft,  arms,  and  every  other  kind  of  equipment 
were  left  to  the  Chinese  National  forces,  with  some  kind 
of  accounting  record,  I  hope,  for  disposition. 

It  is  equally  w*ell  knowm  that  during  that  period  vast 
quantities  of  those  equipments  w’ere  sold  by  corrupt  and 
vicious  people  and  came  into  the  hands  of  the  communists, 
and  it  is  the  considered  opinion  of  our  Congressional  com¬ 
mittees  that  that  was  the  primary  cause  of  the  defeat  of  the 
armies  of  Nationalist  China. 

In  the  performance  of  his  duties  as  the  head  of  the  Chi¬ 
nese  National  Air  Force  Office  in  Washington,  Chiang  Kai- 
shek,  who  was  the  head  and  the  responsible  officer  of  the 
office,  was  charged  with  procurement  and  is  charged  with 
the  procurement  of  aviation  supplies  and  military 

67  equipment,  including  such  things  as  gasoline,  am¬ 
munition,  surplus  equipment  of  the  United  States, 
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specially  manufactured  articles,  for  the  Chinese  National 
government. 

Let  there  be  no  question  as  to  these  defendants.  These 
defendants  are  themselves  officers  of  the  Chinese  National 
Air  Force,  professionally  and  by  tradition,  and  wish  no 
other  status.  Let  there  be  no  question  but  what  they  are 
also  of  the  political  party  of  Chiang  Kai-shek,  and  creden¬ 
tials  can  be  developed  very  recently  attested  as  to  their 
loyalty  and  faithfulness  and  to  the  impossibility  that  any 
question  of  communism  could  arise. 

Your  Honor  doesn’t  know  it,  but  during  the  period  of 
several  months  preceding  the  time  when  this  complaint  was 
filed,  there  were  tried  in  the  newspapers  vague  insinuations 
and  charges  concerning  these  gentlemen.  There  was  also 
in  the  newspapers  released  by  persons  who  were  in  a  posi¬ 
tion  so  to  do,  high  legislative  officials  of  our  own  Govern¬ 
ment,  Senators  and  Congressmen,  documents  which  showed 
that  General  Mow  had  protested  to  Chiang  Kai-shek  and 
to  other  officers  of  the  Chinese  Air  Force,  almost  from  the 
moment  of  the  attempted  resumption  of  power  of  Chiang 
Kai-shek,  against  illegitimate,  illegal  withdrawals  of  funds, 
tortured  contracts  which  were  entirely  dissimilar  to  the 
practices  "which  he  had  conducted  in  close  cooperation  with 
our  military  authorities  and  our  State  Department  for 
years ;  that  General  Mow,  after  protesting  in  writing 
6S  repeatedly  through  his  superiors,  approached  di¬ 
rectly  the  head  of  the  political  party,  Chiang  Kai- 
shek  with  these  proofs  of  collusive  and  corrupt  transactions, 
and  the  efforts  to  force  him  to  dissipate  the  remaining 
funds  at  his  disposal  upon  these  corrupt  transactions ;  and 
that  then,  at  the  suggestion  of  Chiang  Kai-shek,  he  w^ent 
to  Formosa  last  November,  as  an  honorable  man  should 
confront  the  power  wTho  supports  actions  which  he  con¬ 
siders  not  in  accordance  with  his  owm  duties,  and  con¬ 
fronted  Chiang  Kai-shek  directly  and  personally,  and  all 
others  concerned,  with  his  documentary  proofs  of  the  at¬ 
tempts  at  corruption.  And  it  was  only  wffien  he  was  ad¬ 
vised  by  a  telegram  after  his  return  to  the  United  States 
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that  the  investigation  was  concluded,  that  he  should  com¬ 
ply  with  orders  from  the  sources  from  which  these  orders 
had  come,  that  he  continued  to  perform  his  fundamental 
function  of  the  purchase  of  proper  supplies,  necessary  sup¬ 
plies,  vitally  necessary  supplies  for  the  Chinese  Nationalist 
Air  Force,  which  we  will  show,  and  which  we  have  alleged, 
was  bought,  paid  for,  shipped,  bills  of  lading,  requisitions 
and  everything  in  proper  order,  without  the  slightest  criti¬ 
cism,  for  eight  years,  and  we  will  show  only  at  that  time  be¬ 
cause  he  refused  and  declined  to  dissipate  the  funds  that 
were  available  to  private  persons  and  to  approve  and  par¬ 
ticipate  in  contracts  which  were  at  vicious  difference  with 
the  prices  and  conditions  and  specifications  under  which 
they  had  been  contracting,  that  he  became  the  sub- 
69  ject  of  originally  slights,  taunts,  finally  threats, 
eventually  vague  suggestions  that  authority  was  be¬ 
ing  exercised  to  change  his  status  as  a  regular  Chinese 
Air  Force  office.  And  finally,  on  August  21st  of  this  year, 
notice,  of  a  kind,  but  not  through  the  Ambassador,  of  a 
supposed  change  in  his  status.  The  method  that  was  at¬ 
tempted  to  be  used  was  the  method  that  he  had  feared,  the 
abolition  of  the  Chinese  National  Air  Force  Office. 

And  what  was  the  most  important  thing  that  was  at¬ 
tempted  to  be  accomplished?  What  was  the  thing  that  he 
was  directed  to  do?  Was  it  to  get  more  Air  Force  supply, 
to  get  more  gasoline,  more  ammunition,  more  airplane 
training?  No.  It  was  to  turn  over  the  money, — whatever 
money  you  have  got,  turn  that  over  quick  to  a  new  agency, 
to  a  new  officer,  whom  he  considered  had  been  connected 
with  previous  transactions  of  the  kind  which  he  could  not 
recommend,  or  the  kind  which  he  could  not  perform. 

He  reported  the  matter  to  President  Li.  He  had  Presi¬ 
dent  Li’s  order  that  he  should  continue  to  perform  the 
functions  as  he  was  performing  them,  and  to  maintain  the 
records  as  he  was  maintaining  them. 

Can  we  in  the  United  States  agree  that  a  foreign  power 
may  step  into  a  military  department  and  agency  of  our 
Air  Force  in  a  foreign  land  and  proceed  to  reexamine  the 


182 


administrative  and  financial  acts  for  a  period  of  eight 

70  years,  to  determine  as  between  conflicting  authorities 
whether  a  man  was  properly  serving  his  president, 

his  commander-in-chief,  whoever  was  the  constitutional 
commander-in-chief  at  the  time? 

Can  we  proceed  to  take  over  his  functions?  Can  we  pro¬ 
ceed  to  attempt  to  perform  it  even  momentarily?  Can  we 
assume  because  someone  says  so,  or  because  an  ambassador 
says  so,  that  he  is  to  surrender  the  very  records,  the  very 
lifeblood  of  the  Chinese  National  Government,  anv  funds 
that  he  might  have  access  to  or  over  which  he  would  have 
control  ? 

Can  we  assume  that?  Are  we  prepared,  for  example,  to 
give  to  the  courts  of  Italy — and  I  do  not  select  that  nation 
for  any  specific  reason — are  we  prepared  to  say  that  a 
court  in  Italy  could  take  interlocutory  action  or  action  be¬ 
fore  a  final  determination,  or  can  take  action  at  any  time 
by  its  agents  and  by  its  orders  to  proceed  into  our  military 
office  attached  to  the  embassy  in  Rome  and  to  determine 
whether  or  not  the  performance  of  the  internal  functions 
of  military  officers  in  the  discharge  of  their  duty  is  correct 
and  proper? 

I  am  inclined  to  think  that  if  one  of  our  ambassadors 
should  undertake,  in  defiance  of  the  action  of  the  President 
of  the  United  States,  to  attempt  to  grant  to  any  court  in 
?ny  jurisdiction  in  the  world  any  such  power,  or  attempt 
to  grant  to  any  court  the  right  to  set  aside  or  con- 

71  strue  the  constitution  of  this  country,  or  attempt  to 
permit  any  court  in  any  land  to  take  the  funds  of  the 

United  States  and  the  books  of  the  United  States  and  the 
Codes  of  the  United  States,  and  the  records  and  the  con¬ 
fidential  transactions  of  the  military  forces  of  the  United 
States,  and  apply  them  to  purposes  which  that  court  thought 
proper,  the  action  that  would  be  taken  with  respect  to  that 
ambassador  might  not  be  that  of  the  ancient  action  in  such 
cases,  but  it  certainly  would  be  forceful  and  forthright  and 
would  be  in  accordance  with  the  will  of  the  American 
people.  We  would  disavow  that  any  such  authority  existed 
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in  a  foreign  court.  "VVe  would  resent  and  resist  it.  We  do 
even  in  the  case  of  one  of  our  citizens,  properly  and  proudly 
we  step  into  the  courts  of  some  Iron  Curtain  country  who 
take  one  of  our  citizens  and  charge  him  with  malicious 
offenses,  or  with  misconduct  of  his  business  as  a  reporter. 
The  Nation  rises,  and  we  demand  that  that  court  shall  not 
pass  upon  even  the  penal  action  of  their  own  government. 

Your  Honor,  with  respect  to  the  law  on  that  subject,  it 
is  very  clear  that  the  kind  of  actions  that  are  charged  in 
the  one  affidavit  that  is  the  basis  of  Your  Honor’s  entire 
action  here — I  refer  to  the  affidavit  of  Major  Cha — it  ap¬ 
pears  that  the  charges  made  therein  are  basically  these, 
that  a  duly  constitutde  Air  Force  officer  over  a  long  period 
of  time  has  converted  to  his  own  use  corruptly  and 
72  viciously  monies  of  the  Republic  of  China.  It  can 
be  construed  in  no  other  way.  Such  action  by  a 
military  officer  in  our  own  courts  is,  of  course,  criminal. 
The  inquiry  with  respect  to  it  would  be  a  penal  inquiry. 
The  fact  that  ingenuous  persons,  having  many  months  to 
consider  how  to  reacquire  control  over  a  business  that  was 
profitable,  have  taken  this  means  of  filing  before  Your 
Honor  a  civil  complaint,  seeking  an  inquiry  by  Your  Honor 
into  the  affairs  of  this  office  for  a  great  period  of  years, 
with  preliminary  action  putting  in  their  hands  the  very 
records,  the  very  proof  of  the  fidelity  of  the  officers  in 
question,  and  leaving,  as  proposed  in  the  preliminary  in¬ 
junction  here,  nothing  but  the  opportunity  to  see  those 
records  solely  for  the  purpose  of  preparing  an  accounting, 
not  for  their  own  defense,  not  for  their  own  protection. 

The  very  thought  that  that  could  be  applicable  to  a  United 
States  officer  in  a  foreign  land  would  be  the  immediate 
cause  of  violent  action  by  our  entire  State  Department,  or 
it  had  better  be.  We  do  not  recognize  that  a  foreign  court 
can  take  penal  action  against  our  military  officers  at  the 
request  of  ourselves. 

We  ourselves  have  no  treaty  or  provision  of  that  kind 
with  the  Chinese  Republic.  No  criminal  case  could  be 
brought,  they  say,  and  I  do  not  unqualifiedly  attribute  that 
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to  myself,  because  there  are  stages  in  which  an  alien  can 
possibly  be  prosecuted  for  offenses  he  commits-  But 

73  no  criminal  case  can  be  brought  by  the  Chinese  gov¬ 
ernment  in  the  courts  of  our  country  in  the  enforce- 

ment  of  its  own  penal  laws.  Further,  I  have  shown  on  page 
10  of  this  memorandum  that  a  tradition  which  is  ever  ex¬ 
panding  relates  to  the  internal  fiscal  and  administrative 
affairs  of  the  government.  Our  courts  give  no  credence  to 
the  tax,  revenue,  or  financial  functions  of  foreign  govern¬ 
ments.  We  won’t  act  as  an  arm  to  enforce  their  construc¬ 
tion  of  the  obligations  of  their  citizens  of  this  country. 
There  are,  of  course,  cases  in  which  obligations  can  become 
due  to  a  foreign  government  and  the  obligation  can  be  pre¬ 
sented  in  the  courts  of  this  country  for  purposes  of  collec¬ 
tion.  But  invariably  it  will  be  found  that  those  obligations 
have  fallen  into  civil  hands  and  that  the  obligations  if  they 
arise  by  reason  of  the  interpretation  of  an  internal  fiscal, 
financial  or  other  affair,  will  not  be  considered  by  our  courts. 

To  attempt  to  go  through  all  of  the  authorities  we  have 
cited,  and  the  others  that  remain  upon  the  question  would 
take  a  substantial  time.  But  we  have  an  illustration  of 
something  that  is  verv  closelv  connected  with  this  case  in 
Bank  of  China  versus  Wells-Fargo  Bank  and  Union  Trust 
Company.  Now  that  proceeding,  which  has  had  more  at¬ 
torneys  alleging  that  they  had  the  right  to  appear,  than 
this  one  to  date,  was  in  California,  92  Fed.  Sup. — it  is  at 
the  bottom  of  page  10  of  our  memorandum.  Your 

74  Honor.  The  court,  having  suffered  with  the  contro¬ 
versy,  said: 

“The  only  solution  which  gives  promise  of  affording 
protection  to  the  Bank  of  China,  its  stockholders  and  de¬ 
positors,  and  at  the  same  time  supporting  the  foreign  policy 
of  the  United  States  is  to  leave  these  funds  where  they  are 
for  the  present.  A  Court  cannot  justly  rule  while  a  con¬ 
troversy  is  raging,  except  to  maintain  the  status  quo.  A 
man  fording  a  turbulent  stream  carrying  valuables,  cannot 
be  expected  then  and  there  to  decide  the  claims  of  disputing 
consignees.  It  is  time  enough  to  make  decision  when  solid 
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ground  is  reached.  In  the  field  of  international  relations, 
the  story  must  be  complete,  the  facts  must  be  all  in,  before 
the  judicial  function  may  be  properly  exercised.  Particu¬ 
larly  is  this  so  when  events  are  colored  by  problems  of  gov¬ 
ernmental  recognition.” 

In  that  case,  the  Bank  of  China  was  shown  to  be  a  pri¬ 
vate  institution,  the  majority  of  the  board  of  directors  of 
which  were  appointed  by  the  Chinese  government.  The 
balance  were  citizens.  It  had  agencies  throughout  the 
world.  The  court  found  conclusively  that  it  was  a  private 
institution.  Private  institutions  in  times  of  war  and  dis¬ 
tress  are  sometimes  abused,  and  we  will  show  this  Court 
that  in  connection  with  the  Bank  of  China  during  the  time 
of  the  retirement  of  Chiang  Kai-shek  that  transac- 
75  tions  occurred  with  respect  to  which  finances  and 
funds  with  respect  to  the  established  evaluation  of 
the  gold  Chinese  currency,  which  provided  to  private  per¬ 
sons  very  large  sums  of  money  arising  from  a  Govern¬ 
mental  function,  and  that  some  of  those  sums  of  money  were 
used  in  the  interest  of  the  Chinese  National  government  and 
in  the  furtherance  of  the  aims  of  those  who  sponsored  it. 

This  case  will  become  closely  related  to  the  Bank  of 
China  before  it  terminates.  But  the  court  in  that  instance 
pointed  out  that  the  emigre  government  of  the  Chinese 
National  Republic,  although  recognized  as  the  political  en¬ 
tity  by  our  own  government,  was  in  Formosa,  that  it  had 
no  control  over  the  mainland  of  China,  that  it  was  in  effect 
other  than  a  defacto  government,  not  an  unknown  histori¬ 
cal  precedent,  because  in  the  Latvian  case,  for  example,  in 
the  cases  involving  Soviet  Russia,  our  courts  have  continued 
to  recognize  consular  officers  and  other  acts  of  a  government 
which  obviously  had  long  since  ceased  to  exist  as  a  prac¬ 
tical  entity. 

So  that  that  is  not  a  serious  obstacle,  but  the  point  is 
that  under  those  conditions,  the  question  of  jurisdiction  as 
applied  to  a  particular  act  of  the  purported  government 
becomes  one  of  very  great  delicacy,  and  one  which  is  to  be 
treated  only  after  rather  conclusive  proof  that  the  juris- 
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diction  as  applied  in  the  particular  instance  is  not  going  to 
unduly  unbalance  the  equities. 

Now  we  have  shown  in  here,  if  Your  Honor  please, 

76  with  respect  to  the  injunctive  relief,  that  the  ques¬ 
tion  of  jurisdiction  also  runs  to  the  subject  matter 

of  this  proceeding,  this  particular  transaction.  I  have  men¬ 
tioned  fiscal  affairs,  and  at  page  12  we  argue : 

“Shall  this  Court  undertake  to  translate  requisition  or¬ 
ders  in  the  secret  codes  of  the  Republic  of  China?  Once 
such  requisition  orders  transmitted  in  secret  code  have  been 
broken  by  cryptographers  appointed  by  the  Court  and 
translated  into  a  semblance  of  English,  shall  this  Court  then 
interpret  the  meaning  of  the  order  when  it  requires  an 
act  of  discretion  by  a  Chinese  officer  in  the  United  States? 
Shall  this  Court  try  to  decide  whether  General  Mow,  in¬ 
terpreting  an  order  in  secret  code,  should  have  participated 
with  General  Chow  in  a  fraudulent  effort  to  purchase  avia¬ 
tion  gasoline  at  a  price  substantially  above  the  market 
price  of  such  aviation  gasoline  on  the  open  market  in  the 
United  States?  Shall  this  Court  undertake  to  decide 
whether  General  Mow  acted  properly  or  improperly  for  pur¬ 
poses  of  an  accounting  in  buying  or  not  buying  certain 
materials  and  supplies  at  market  prices,  less  than  market 
prices,  or  higher  than  market  prices?  Shall  this  Court, 
under  the  guise  of  an  accounting,  as  against  a  citizen,  as  a 
civil  proceeding,  in  the  guise  of  an  accounting,  shall  they 
try  to  determine  whether  General  Mow  was  loyal 

77  to  Chiang  Kai-shek  personally  in  the  discharge  of 
his  duties,  or  whether  he  had  a  military  obligation 

to  Chiang  Kai-shek  or  to  General  LI?” 

Those  things  are  an  invasion  of  the  military  departmental 
activities.  The  establishment  of  a  precedent  of  that  kind 
in  the  courts  of  the  LTnited  States  would  certainly  afford 
to  people  whose  consciences  are  not  so  well  restricted  in 
all  the  countries  of  the  word,  the  right  to  intrude  and  in¬ 
vade  upon  our  wide-flung  military  establishments,  with  re¬ 
sults  that  might  be  disastrous,  more  disastrous,  perhaps, 
than  some  of  the  cold  war  conflicts  now  existing. 
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In  the  stage,  as  the  court  says  in  the  Wells-Fargo  case, 
of  this  violent  turbulent  disturbance,  in  which  all  parties 
claim  to  seek  control  of  funds,  and  you  can’t  tell  w’hether 
it  is  for  the  welfare  of  the  Republic  of  China  or  not,  in  that 
instance  where  parties  also  intruded  who  were  identified  as 
representing  the  communist  control  of  the  mainland  of 
China,  as  well  as  several  parties  purporting  to  represent 
private  and  public  agencies  of  China,  the  court  saw  as  its 
duty  the  maintenance  particularly  of  status  quo. 

Now,  if  Your  Honor  please,  on  that  subject  we  have  re¬ 
ferred  to  Your  Honor  what  is  quite  the  conventional  rule 
with  regard  to  the  propriety  of  injunctive  relief.  At  page 
14  of  this  memorandum, — and  I  apologize  for  the  haste  with 
which  it  had  to  be  completed,  Your  Honor — we  would 
78  have  had  it  in  better  order  had  there  been  more 
time — we  say,  referring  to  Russell  vs.  Farley,  105 

U.  S., 

“It  is  a  settled  rule  of  the  court  of  chancery,  in  acting 
on  applications  for  injunctions,  to  regard  the  comparative 
injury  which  would  be  sustained  by  the  defendants,  if  an 
injunction  were  granted,  and  by  the  complaint,  if  it  were  re¬ 
fused.  And  if  the  legal  right  is  doubtful,  either  in  point  of 
law  or  of  fact,  the  court  is  always  reluctant  to  take  a  course 
which  may  result  in  material  injury  to  either  party.” 

That,  of  course,  is  the  very  general  rule.  We  have  cited 
also,  without  quoting,  the  Aldridge  case,  Aldridge  vs. 
Franco  Wyoming  Oil  Company,  and  the  basic  case,  running 
back  to  321  U.  S.  of  Yakus  vs.  the  United  States.  We  quote 
from  the  language  in  that  price-fixing  case,  although  there 
was  then  questions  of  public  interest  and  public  policy  in¬ 
volved.  The  court  said: 

“The  award  of  an  interlocutory  injunction  by  courts  of 
equity  has  never  been  regarded  as  strictly  a  matter  of 
right,  even  though  irreparable  injury  may  otherwise  result 
to  plaintiff. . .  Even  in  suits  in  which  only  private  interests 
are  involved  the  award  is  a  matter  of  sound  judicial  discre¬ 
tion,  in  the  exercise  of  which  the  court  balances  the  con¬ 
veniences  of  the  parties  and  possible  injuries  to  them  ac- 
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cording  as  they  may  be  affected  by  granting  or  with- 

79  holding  of  the  injunction.”  (Citing  a  group  of  prior 
cases.) 

“And  it  will  avoid  such  inconvenience  and  injury  so  far 
as  may  be,  by  attaching  conditions  to  the  award,  such  as 
the  requirement  of  an  injunction  bond  conditional  upon 
payment  of  any  damage  caused  by  the  injunction  if  the 
plaintiff’s  contentions  are  not  sustained. - 

“But  where  an  injunction  is  asked  which  will  adversely 
affect  a  public  interest  for  whose  impairment,  even  tem¬ 
porarily,  an  injunction  bond  cannot  compensate,  the  court 
may  in  the  public  interest  withhold  relief  until  a  final  de¬ 
termination  of  the  rights  of  the  parties,  though  the  post¬ 
ponement  may  be  burdensome  to  the  plaintiff.  (Cases  cited) 
This  is  but  another  application  of  the  principle,  declared 

in  Virginian  R.  Co.  v.  System  Federation, . )  that 

‘Courts  of  equity  may,  and  frequently  do,  go  much  further 
both  to  give  and  withhold  relief  in  furtherance  of  the  public 
interest  than  they  are  accustomed  to  go  when  only  private 
interests  are  involved.’  ” 

We  have  cited  Corica  vs.  Ragen  as  a  conventional  case 
in  the  application  of  this  principle,  the  balancing  of  inter¬ 
ests,  particularly  prior  to  ultimate  determination.  That 
is  140  Fed.  2nd,  496.  We  have  cited  it  in  the  memorandum. 
The  defendants  in  that  case  had  spent  a  great  many  thou¬ 
sands  of  dollars  in  establishing  a  news  service.  The 

80  plaintiffs,  who  had  a  prima  facie  case  for  relief,  at 
least  on  their  pleadings,  sought  to  enjoin  them  from 

functioning.  The  court  then  said,  reviewing  a  great  num¬ 
ber  of  cases,  including  the  famous  Spring  Valley  case: 

“A  court  of  equity  must  exercise  its  discretion  in  such 
a  manner  as  to  safeguard  the  interests  of  both  parties, 
and,  in  certain  circumstances,  such  as  those  in  the  instant 
case,  it  is  an  abuse  of  judicial  discretion  to  issue  an  injunc¬ 
tion  which  permits  one  party  to  obtain  an  advantage  by 
acting,  while  the  hands  of  the  adverse  party  are  tied  by 
the  writ.”  (Citing  Spring  Valley.) 

Then  the  court  says : 

“a  court  of  chancery  would  .  .  .  regard  the  comparative 
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injury  which  would  be  sustained  by  the  defendants,  if  an 
injunction  were  granted,  and  by  the  complainant,  if  it  were 
refused.  And,  if  the  legal  right  is  doubtful,  either  in  point 
of  law  or  of  fact,  the  court  is  always  reluctant  to  take  a 
course  which  may  result  in  material  injury  to  either  party. 
.  .  .  It  is  apparent  from  this  record  that  defendants  receive 
more  than  twenty  times  as  much  net  income.  ...” 
and  so  forth,  going  to  the  facts  of  that  case.  Then  the 
court  says : 

“Thus  the  hardship  inflicted  is  far  greater  by  allowing 
the  injunction  than  would  be  the  hardship  if  there 

81  were  no  injunction.  Accordingly,  granting  it  in¬ 
volved  a  violation  of  the  comparative  injury  prin¬ 
ciple.” 

Now,  in  the  Williams  vs.  Transcontinental  Gas  Pipe  Line 
case,  there  was  a  temporary  injunction  asked  for,  Your 
Honor,  to  restrain  condemnation,  and  there  is  a  quotation 
which  we  have  made  here  dealing  with  the  circumstances. 
I  will  only  refresh  Your  Honor  with  respect  to  some  of  the 
extremely  unusual  conditions  of  the  proposed  relief. 

The  temporary  restraining  order,  as  Your  Honor  knows, 
has  already  resulted  in  complete  disruption  of  the  business 
of  the  office,  which  was  previously  conducted  in  what  we  con¬ 
tend  was  an  orderly  manner,  and  which  we  will  show  was 
conducted  in  an  orderly  manner.  Supplies,  military  sup¬ 
plies  contracted  for  and  paid  for,  on  which  deposits  have 
been  made,  upon  which  specifications  and  advices  required, 
wffiich  are  imperatively  needed  for  the  Chinese  Air  Force, 
have  been  disrupted,  not  only  during  the  period  of  the  last 
few  days  since  the  appointment  of  the  custodian,  but  have 
been  interrupted  prior  to  that  time  by  attempted  entry  to 
the  building,  which  we  have  described  in  our  pleadings, 
under  which  persons  spread  through  the  building  had  access 
and  recourse  to  all  kinds  of  records  which  are  essential  and 
absolutely  necessary  for  the  military  protection,  indeed,  for 
the  protection  of  the  lives  of  the  defendants. 

If  Your  Honor  please,  we  have  cited  in  here  also, 

82  and  I  took  great  joy  in  taking  each  of  the  citations 
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on  this  particular  subject  matter  from  a  memoran¬ 
dum  so  very  brilliantly  urged  by  my  friend,  Mr.  Leahy,  be¬ 
fore  another  Justice  of  this  Court  just  about  a  year  and  a 
half  ago,  in  which  he  conclusively  established,  I  believe  that 
you  cannot,  you  cannot  issue  an  injunction  within  sound 
discretion  to  examine,  to  restrain,  and  to  turn  over  the  con¬ 
tents,  for  example,  or  a  five  story  building. 

In  that  particular  instance,  which  appeared  before  an¬ 
other  Justice  of  this  Court,  there  were  boxes  which  had 
been  packed  by  two  people  who  had  died  suddenly  and 
mysteriously.  The  general  contents  of  the  boxes  were 
known.  The  contents  of  any  specific  box  was  not  known. 
The  whereabouts  of  the  boxes  wras  known.  We  could  de¬ 
scribe  them  in  that  degree  of  particularity,  we  could  de¬ 
scribe  exactlv  what  we  wanted  therein.  But  for  months 
Mr.  Leahy  succeeded,  by  referring  to  strong  authority, 
which  I  have  referred  to  Your  Honor,  and  stated  such  a 
description  does  not  lie  in  the  modern  rules  of  discovery, 
that  a  plaintiff  cannot  proceed  to  go  on  a  fishing  expedition 
into  the  affairs  of  a  defendant  and  take  over  his  defensive 
materials  and  inform  himself,  to  choose  or  modify  the 
course  of  the  complaint  'which  he  may  have.  The  rules  are 
very  clear  that  the  plaintiff  under  discovery  is  entitled  to 
examine  that  which  is  relevant  and  material,  and  which  he 
can  describe  with  the  greatest  particularity. 

83  Now,  I  say  even  under  circumstances  where  the 
contents  were  confined  to  very  small  space,  it  was 
impossible  in  that  instance  ever  to  get  to  see  these  docu¬ 
ments,  although  by  their  very  nature  they  were  bound  to 
be  relevant  and  important  in  the  matter  then  at  hand. 

In  Pierce  vs.  Submarine  Signal  Co.,  which  we  cited  in 
our  earlier  memorandum,  and  Your  Honor  has  had  that  for 
just  two  days,  so  I  assume  it  is  available  and  at  hand,  where 
we  have  covered  this  point  more  thoroughly  on  the  ques¬ 
tions  dealing  with  the  custodian,  the  plaintiff  sought  to 
examine  all  of  the  underwater  signaling  equipment  manu¬ 
factured  by  the  defendant.  The  court  said  no,  all  the  pat¬ 
ents  or  the  contents  of  a  building. 
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In  Sonken  Galamba  Corp.  vs.  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  the  Court  expressed  the  opin¬ 
ion  that  Rule  34  was  never  intended  by  the  Supreme  Court 
to  be  used  as  a  dragnet  on  any  fishing  expedition.  It  criti¬ 
cized  and  denied  a  motion  which  called  for  “all  documents 
satisfying  a  certain  general  description”  and  said  that  a 
party  so  moving  “must  designate  the  document  sought  and 
show  that  that  document  contains  material  evidence.” 

More  thoroughly,  in  the  District  of  Columbia,  in  United 
States  vs.  American  Medical  Association — that  is  26  Fed. 
Supp.  55,  the  Court  quashed  a  subpoena  and  said: 

“The  assertions  made  in  the  motion  and  in  argu- 

84  ment  that  compliance  with  the  subpoena  will  require 
an  examination  for  the  stated  periods  of  every  paper 

in  all  the  files  of  the  Association  scattered  through  its  sepa¬ 
rate  departments,  occupying  a  large  nine  story  building 
in  Chicago,  have  not  been  challenged  in  any  way.  The  state¬ 
ment  seems  to  be  fair  when  one  visualizes  the  situation  in 
the  light  of  the  sweeping  terms  of  the  subpoena.  To  fully 
and  strictly  comply  therewith  every  paper  of  whatever  na¬ 
ture  containing  the  slightest  reference  to  the  ten  named 
organizations  and  persons  for  the  periods  specified  must 
be  found  and  produced.  In  most  instances  the  dates  go 
back  of  1930;  in  one  case  to  1916 — In  view  of  these  con¬ 
siderations,  I  cannot  but  regard  the  provisions  of  the  first 
and  second  paragraphs  of  the  subpoena  as  imposing  an 
unreasonable  and  oppressive  burden.” 

And  in  that  instance  they  could  describe  the  character  of 
the  documents  and  the  documents  were  merely  those  of  a 
medical  association  in  its  normal  business. 

Here  we  have  critical  confidential  and  secret  documents 
which  are  absolutely  essential  to  the  penal  defense  of  these 
two  gentlemen,  and  the  proposals  that  they  make  in  this 
temporary  injunction,  Your  Honor,  are  not  that  they  should 
be  safeguarded  or  status  quo  preserved.  The  proposal  they 
make  is  that  Your  Honor  should  order  that  those 

85  documents  and  papers,  the  very  defense  of  these  offi¬ 
cers  in  the  performance  of  their  duty,  must  be  turned 
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over  to  the  plaintiff,  whom  he  charges  with  fraudulent  ma¬ 
nipulation  of  the  very  contracts  involved. 

The  Court:  It  will  be  in  order  at  this  time  to  take  a  ten 
minute  recess. 

(Thereupon,  a  recess  was  taken.) 

The  Court :  Colonel  Roberts. 

Mr.  Roberts:  Your  Honor,  I  was  referring  to  a  series  of 
decisions  that  are  pertinent  with  respect  to  both  the  re¬ 
straining  order  and  temporary  injunction,  and  with  respect 
to  the  appointment  and  the  services  of  the  custodian. 

May  I  call  Your  Honor’s  attention  to  Archer  vs.  Cou- 
rilland?  That  is  41  Fed  Supp.,  435.  It  is  cited  at  page  6 
of  our  earlier  memorandum.  In  that  case,  with  regard  to 
discovery,  however  accomplished,  the  Court  said: 

“Not  only  must  the  plaintiff  designate  specially  the  par¬ 
ticular  books  and  records  that  contain  the  information 
which  he  desires,  but  he  must  state  facts  showing  that  the 
information  contained  therein  is  material  to  the  issue.  The 
mere  statement  of  plaintiff’s  counsel  that  the  information 
desired  is  material  to  the  matter  involved  in  the  action  is  a 
conclusion.” 

We  below  there  cite  Westmoreland  Asbestos  vs.  Johns- 
Manville.  That  is  in  4  Federal  Rules  Service.  In 
86  that  particular  instance,  attention  is  directed  to  the 
fact  that  Rule  34,  discovery  under  Rule  34,  is  not 
applicable  to  privileged  documents.  Your  Honor  will  recall 
in  the  text  writers  dealing  with  Rule  34,  and  in  the  more 
recent  decisions,  that  upon  adoption  in  the  Federal  courts 
of  more  liberalized  attitude  toward  discovery,  that  there 
was  a  tendency  to  feel  that  pleading  was  no  longer  of  con¬ 
sequence,  you  didn’t  have  to  advise  your  opponent  with  any 
degree  of  particularity  what  you  wanted,  except  the  mere 
skeleton  of  a  cause  of  action,  and  sometimes  not  that,  that 
you  did  not  have  to  adequately  inform  him  by  process,  and 
that  you  could  then  proceed  to  take  everything  he  had,  go 
into  all  of  his  records  and  purposes  just  on  your  mere  say-so 
that  you  had  a  cause  of  action,  acquaint  yourself  with  all 
of  his  information,  and  proceed  to  build  a  cause  of  action 
where  none  previously  existed. 
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Well,  that  is  clearly  in  the  process  of  restriction,  as  Your 
Honor  well  knows,  and  as  we  approach  the  present  time, 
ihe  decisions  more  and  more  return  to  the  elements  of  fair¬ 
ness,  the  fundamental  principles  of  justice,  that  had  been 
quite  well  known  and  practiced  at  common-law  and  under 
local  rules  and  rule  construction. 

In  this  particular  instance,  it  is  quite  clear  that  this  is 
a  military  agency  of  a  foreign  government.  Normally,  its 
procurement  would  be  privileged  in  any  event,  as  a  depart¬ 
mental  matter,  internal  matter  of  a  foreign  power. 
S7  But,  in  addition  to  that,  it  is  very  clear  that  when 
you  are  dealing  in  the  known  presence  of  the  spy 
systems  of  the  communists  in  matters  relating  to  supply 
to  a  hard  pressed  country,  that  extreme  precautions  of 
secrecy  must  be  maintained,  both  as  to  the  quantity  and 
kind  of  supply  being  furnished,  and  that  practically  all  of 
the  documents  handled  in  this  office  must  of  their  very 
necessity,  indicate  either  the  economic  stability,  the  mili¬ 
tary  power,  or  the  type  of  weapon,  or  lack  of  it,  that  is 
available  to  the  Chinese  Republic  in  Formosa. 

Fully  aware,  Your  Honor,  also  that  in  addition  to  sup¬ 
plying  equipment — this  is  a  public  statement,  certainly  not 
privileged — it  has  been  stated  frequently,  Congress  has 
stated  it,  the  President  has  stated  it — we  are  not  only  sup¬ 
plying  assistance  to  the  Chinese  Republic,  but  we  are  also 
supplying  assistance  for  the  use  of  guerrila  organizations, 
in  the  earnest  hope  of  reaching  them  on  the  mainland  of 
China,  and  communications  relating  to  the  type,  nature, 
method  of  transfer,  transportation  or  shipping  line  on 
which  such  materials  are  being  shipped,  are  matters  of  the 
utmost  secrecy,  involving  the  lives  of  thousands  of  people 
who  are  inclined  to  a  democratic  government,  and  who 
still  live  on  the  mainland  of  China. 

We  are  dealing  with  privilege  of  two  kinds,  legal  privi¬ 
lege,  and  the  privilege  of  common  sense.  So  the  utmost 
precaution  is  necessary,  before  any  unauthorized 
88  person  should  be  permitted  to  inspect  or  approach 
or  get  an  opportunity  to  inspect  such  documents. 
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Now,  in  the  U.  S.  vs.  American  Optical  Company,  2  Fed¬ 
eral  Rules  Digest,  534,  the  notation  quoted  is : 

“Rule  34  does  not  provide  for  the  right  of  visitation  and 
search,  under  which  the  plaintiff  shall  be  allowed  in  the 
defendant’s  office,  or  to  search  for  and  find  what  he  may 
want.” 

We  have  cited  other  cases  relating  to  the  timing  of  any 
such  eventual  discovery.  As  the  court  said  in  a  case  which 
I  partially  quoted  to  Your  Honor  before,  but  on  a  different 
point — that  is  Williams  vs.  Transcontinental  Gas,  the  court 
said: 

“Certainly  no  temporary  injunctive  relief  may  be  granted 
unless  a  cause  of  action  is  stated,  so  I  should  first  deter¬ 
mine  whether  the  petition  here  states  a  cause  of  action  upon 
which  injunctive  relief  may  be  granted.” 

Now  the  circumstances  there  were  an  application  for 
determination  upon  the  pleadings  and  denial  of  the  right  of 
the  court  to  function.  The  court  said  that  in  exercising  his 
discretion  he  would  take  precautions  to  see  that  there  was 
going  to  be  a  case  before  he  allowed  anybody  to  intrude 
upon  the  documents  and  papers  of  another.  But  our  own 
local  case  is  Pyle  vs.  Pyle,  Your  Honor — no,  that  is  not  our 
own  case — I  am  mistaken.  Pyle  vs.  Pyle  is  81  Fed. 
89  Supplement  207,  where  it  is  very  definitely  stated 
that  where  there  is  a  question  of  jurisdiction  in¬ 
volved  of  the  court,  that  the  court  will  not  required  pro¬ 
duction  and  inspection  of  documents,  and  even  if  those 
documents  are  properly  identified. 

Now,  we  get  to  the  question,  then,  of  the  nature  of  the 
relief  sought,  and  whether  there  is  any  relief  sought  which 
can  be  granted  at  this  time.  Ignoring  for  the  moment  the 
ultimate  determination  of  the  jurisdictional  question,  an 
important  case  is  G.  F.  Heublein  &  Bro.  vs.  Bushmill  Wine 
&  Products  Co.,  et  al.,  in  39  Fed.  Supp.,  at  549.  That  was 
a  preliminary  injunction  in  connection  with  a  trade-mark 
matter.  Affidavits  were  filed  in  support  of  and  in  opposi¬ 
tion  to  the  motion,  and  after  the  court  heard  the  argument, 
the  court  denied  the  motion,  saying: 
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“The  granting  or  withholding  of  a  preliminary  injunc¬ 
tion  is  within  the  discretion  of  the  court  depending  upon 
the  special  circumstances  of  each  case.  A  preliminary  in¬ 
junction  should  be  issued  only  where  the  proof  is  clear  or 
undisputed  or  where  withholding  the  preliminary  injunc¬ 
tion  clearly  would  be  more  damaging  to  the  moving  party 
than  to  the  defendants  in  the  motion.” 

Further,  the  court  said: 

“From  these  facts  it  is  clear  that  the  granting  of  a  pre¬ 
liminary  injunction  would  be  more  damaging  to  the  de¬ 
fendant  in  the  motion  than  to  the  moving  party. 

90  Further,  the  granting  of  a  preliminary  injunction 
would  disrupt  the  status  quo,  whereas  the  function 

of  a  preliminary  injunction  is  to  maintain  the  status  quo.” 

That  extremely  elementary  principle  is  very  difficult  to 
find  stated  as  succinctly  as  that,  although  it  is  well  known 
through  the  cases. 

In  Gamlen  Chemical  Co.  vs.  Gamlen,  in  79  Fed.  Supp. 
at  page  622,  the  court  said: 

“The  granting  of  a  preliminary  injunction  is  an  exercise 
of  a  very  far  reaching  power,  never  to  be  indulged  in  ex¬ 
cept  in  a  case  clearly  demanding  it. 

“To  justify  the  granting  of  such  an  injunction,  there 
must  be  a  showing  of  irreparable  injury  during  the  pend¬ 
ing  of  the  action. 

“It  must  also  appear  that  the  injunction  is  required  to 
preserve  the  status  quo  pendente  life. 

“The  office  of  a  preliminary  injunction  is,  therefore,  con¬ 
fined  to  maintain  the  existing  status  until  the  merits  of  the 
controversy  can  be  fully  heard  and  determined.  It  cannot 
be  used  to  subvert  the  existing  status,  or  to  take  property 
out  of  the  possession  of  one  party  and  put  it  into  the  pos¬ 
session  of  the  other.” 

And  the  court  there  cited  Mahanoy  Township  Authority 
versus  Draper,  a  Pennsylvania  case.  That  is  at  52  Atlantic 
2nd,  at  653. 

91  Now,  reviewing  briefly  those  four  principles,  the 
first  is,  of  course,  that  we  are  in  the  status  of  dis- 
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pute  with  respect  to  jurisdiction,  not  only  jurisdiction  of 
the  alleged  party  to  commence  the  action  at  all,  but  of  the 
jurisdiction  of  this  court  over  the  subject  matter  if  the 
action  is  commenced,  and,  beyond  that,  of  jurisdiction  of 
the  nature  of  this  particular  thing,  particular  relief  alleged, 
an  accounting  within  a  military  office  of  a  friendly  foreign 
power  and  its  disposition  of  governmental  funds. 

We  are  also  in  a  case  where  only  thinly  disguised  is  there 
an  attempt  to  exercise  disciplines  and  controls  which  Chiang 
Kai-shek  cannot  otherwise  exercise,  through  the  power  of 
the  courts  of  our  Government,  to  acquire  information  which, 
if  the  allegations  of  the  complaint  were  true,  could  be  the 
subject  of  a  death  penalty  under  Chinese  law  against  the 
officers  involved,  to  prosecute  or  procure  prosecution,  to 
penalize  and  to  apply  penal  sanctions  against  officers  of  a 
friendly  foreign  power,  who  claim  they  are  acting  validly 
under  the  decision  of  their  commander-in-chief. 

In  furtherance  of  that  situation,  we  find  that  there  is  an 
attempt  not  only  to  enter  a  building  which,  as  shown  by  the 
affidavits  in  this  case  is  leased  by  an  American  citizen  to 
two  resident  Chinese  trusteees,  upon  which  they  pay  rent, 
a  building  in  which  people  have  residential  quarters,  where 
they  lived,  maintaining  at  the  time  of  this  action  a 
92  twenty-four  guard  of  those  records.  These  are  not 
American  civil  servants. 

The  Court :  Let  me  ask  you  another  question,  Mr. 
Roberts. 

Mr.  Roberts:  Yes,  sir. 

The  Court :  From  what  funds  do  you  contend  the  rentals 
of  the  premises  on  Leroy  Place  are  paid? 

Mr.  Roberts:  Have  been  paid. 

The  Court :  And  are  still  being  paid,  if  it  is  a  fact. 

Mr.  Roberts :  Well,  they  have  been  paid  up  to  now.  There 
has  been  no  billing  since  the  time  when  the  custodian  occu¬ 
pied  the  premises.  The  funds  prior  to  that  time  were  paid 
irom  the  personal  checking  accounts  of  General  Mow. 

The  Court:  And  what  relation,  if  any,  does  the  Chinese 
Embassy  have  to  the  payment  of  the  rent? 
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Mr.  Roberts:  The  Chinese  Embassy  hasn’t  got  a  thing 
to  do  with  the  payment  of  the  rent.  I  might  say,  Your 
Honor,  that  perhaps  the  subject  matter  of  a  separate  action, 
and  maybe  the  subject  matter  of  this  one,  is  that  the  first 
round  of  open  hostilities  in  this  matter  occurred  when  a 
co-signer  of  a  checking  account  conceded  by  General  Mow 
to  be  applied  and  applicable  to  the  purposes  of  buying  mili¬ 
tary  supplies  for  Formosa,  a  nephew  or  a  relative  of  Chiang 
Kai-shek,  drew  a  check  secretly  and  without  notice  to 
Chiang  Kai-shek,  and  withdrew  $614,000  from  Cre- 

93  dite  Swisse,  a  Swiss  bank  where  he  was  a  co-signer 
with  the  right  of  such  withdrawal,  and  applied  those 

funds  in  a  manner  we  know  not,  but  most  definitely  and 
decidedly  not  toward  the  purchase  of  supplies  for  Formosa. 
That  was  the  opening  act  in  this  stanza.  That  was  the  be¬ 
ginning,  the  first  thing  that  happened. 

The  Court :  But  you  tell  the  Court  that  the  rent  up  until 
the  appointment  of  the  custodian,  the  receiver,  was  from 
funds  that  were  checked  out  over  the  personal  signature  of 
General  Mow? 

Mr.  Roberts:  Now,  I  didn’t,  I  don’t  think  I  said  that. 
1  said  they  were  funds  of  General  Mow. 

They  are  funds  of  General  Mow,  is  my  description  of  the 
funds,  funds  over  which  he  has  control,  and  which  he  can 
draw.  I  may  say  that,  without  qualification  in  this  case, 
although  my  statement  is  only  my  own,  that  my  employment 
was  on  the  assumption - 

The  Court:  You  needn’t  go  into  that. 

Mr.  Roberts :  I  would  like  to,  if  I  may. 

The  Court :  I  have  no  objection,  but  I  do  not  see  the  rele¬ 
vancy. 

Mr.  Roberts:  That  my  assumption  is  not  to  defend  the 
conversion  or  peculation  or  distortion  of  funds  by  this  man 
who  was  the  father  of  the  Chinese  Air  Force,  but  to  pro¬ 
tect  and  assure  that  those  funds  are  going  to  be  applied  for 
the  Chinese  Air  Force,  and  not  for  personal  purposes. 

94  Turning  further  to  the  nature  of  the  injunctive 
relief  sought,  Your  Honor,  I  call  your  attention 
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again  to  the  fact  that  the — I  am  reviewing  the  situation 
with  respect  to  this,  that  you  must  specifically  declare  the 
documents  that  vou  want,  vou  must  define  and  describe 
them,  and  in  furtherance  of  that  any  kind  of  a  trick  or 
device  under  which  you  can  obtain  access  to  the  private, 
privileged  records  of  a  defendant  and  thereby  determine 
among  them  those  which  you  choose,  is  not  within  the  scope 
of  a  preliminary  injunction. 

Now,  going  beyond  that  again,  we  have  the  question  of 
privilege,  which  I  mentioned.  If  Your  Honor  please,  I 
would  like  to  have  a  half  hour  of  my  time  for  rebuttal,  if 
I  may,  and  to  turn  to,  in  the  remaining  time  before  that 
half  hour  comes,  to  two  questions. 

As  to  the  form  of  these  documents  themselves — I  would 
like  to  have  reviewed  them  more  thoroughly,  but  limitations 
upon  stenographic  force  during  the  late  hours  of  last  night 
made  that  impossible.  But  what  do  we  have  here? 

The  most  amazing  documents,  Your  Honor.  The  filing  of 
a  complaint,  or  at  least  we  think  the  complaint  was  filed 
first,  and  we  assume  it  was,  and  the  presentation  to  Your 
Honor  ex-parte  by  people  who  knew  that  our  firm  had  been 
employed  to  represent  Mow  and  Hsiang  personally,  the 
presentation  before  your  Honor  of  a  restraining  order 
which  had  rather  amazing  provisions.  Of  course  the 
95  initial  restraining  order  was  not  served,  and  there¬ 
fore  the  injury  done  in  furtherance  of  it  was  limited, 
but  it  asked  that  there  be  taken  from  Mow  and  Hsiang  con¬ 
trol  over  all  of  the  documents  in  their  possession  in  a  cer¬ 
tain  premises,  and  not  only  those  documents — I  am  looking 
at  the  order,  if  Your  Honor  please — but  all  other  documents 
relating  to  anything  remotely  affecting  the  operations  of 
the  Chinese  Air  Force  Office,  U.  S.,  and  it  says  as  to  the 
source  of  title  to  those  documents,  in  the  order,  that  they 
are  to  be  prevented  from  removing,  destroying,  disposing 
of  or  exercising  any  control  over  any  of  the  books,  papers, 
documents,  records  and  equipment.  The  order,  as  literally 
construed,  and  as  its  words  plainly  imply,  and  which  they 
sought  from  Your  Honor  and  obtained  from  Your  Honor, 
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on  what  representations  of  course  I  will  never  know  be¬ 
cause  we  were  not  there,  would  prevent  them  from  using 
the  typewriters,  from  using  the  beds  at  the  office,  from  using 
their  own  notations,  the  personnel  records,  pay  rolls,  from 
proceeding  to  complete  the  purchases  under  requisitions 
already  outstanding  of  supplies  for  Formosa,  exercising 
any  control  over  them,  by  way  of  a  temporary  restraining 
order. 

When  it  comes  to  funds,  the  funds  with  respect  to  which 
they,  the  two  defendants,  one  of  whom  had  nothing  to  do 
with  funds,  paid  no  funds — Hsiang — had  no  money  to  spend, 
never  was  in  control  of  funds,  as  they  very  well  know,  and 
as  to  that  gentleman,  as  well  as  the  others  and  all  of 
96  their  representatives,  presumptively,  including  any 
counsel  they  have,  are  forbidden  from  spending  any 
part  of  the  funds  of  that  office  in  performance  of  its  normal 
functions,  any  part  of  the  funds,  funds  for  rent,  telephone, 
funds  for  payment  of  the  clerks,  custodian,  guard  for  the 
door,  all  of  the  funds. 

There  is  the  type  of  temporary  restraining  order  that 
was  tendered.  Now,  the  only  thing  about  it.  Your  Honor, 
that  is  more  amazing  than  its  content,  is  that  T  call  Your 
Honor’s  attention  to  the  fact  that,  although  the  complaint 
recites  the  fact  that  forty-nine  million  dollars  is  involved, 
and  it  alleges  that  several  million  more  dollars  are  in  the 
possession  of  the  defendants,  and  are  to  be  completely  re¬ 
strained  and  placed  out  of  control,  and  though  it  was  obvi¬ 
ous  that  millions  of  dollars  a  year,  from  the  face  of  the 
complaint,  if  it  is  true,  had  been  spent  and  must  be  spent 
currently  and  urgently  for  the  purposes  of  the  military 
ourposes  of  the  Chinese  Air  Force — the  amazing  thing  is 
that  the  restraining  order  provided  a  bond  to  a  foreign 
republic  in  the  amount  of  one  hundred  dollars  cash. 

Had  the  order  been  served,  and  had  it  been  fully  appli¬ 
cable  to  these  defendants,  and  had  they  had  knowledge  of 
its  content,  one  hundred  dollars  in  cash  would  be  put  up  by 
a  very  tentative  emigre  foreign  government  on  a  challeng- 
able  jurisdictional  question,  and  would  have  permitted  ir- 
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reparable  injury  to  the  defendants  herein,  affecting 

97  them  in  their  military  duties,  or  the  non-compliance 
therewith,  to  vast  sums  of  money  for  failure  to  take 

up,  for  example,  even  such  things  as  discounts  on  contracts, 
discounts  for  prompt  payment,  to  take  up  such  thing  as 
(tentative)  contracts. 

I  call  Your  Honor’s  attention  to  the  obvious  fact  that 
war  surplus  and  emergency  supply  is  rapidly  disappear¬ 
ing,  if  it  has  not  disappeared,  and  that  those  contracts  which 
were  entered  into  a  year  or  more  ago  for  delivery  of  such 
materials  are  presently  irreplacable  at  those  prices,  or  any 
price  if  they  were  once  free  on  the  competitive  market.  And 
yet  the  temporary  restraining  order,  which  we  are  arguing 
for  the  first  time  today,  Your  Honor,  the  first  time  we  have 
had  a  chance  to  appear  before  you,  that  would  have  accom¬ 
plished  those  purposes,  and  from  the  time  when  we  agreed 
to  accept  general  service  of  it,  I  construe  it  as  being  no 
other  than  that  thing. 

That  was  the  reason,  if  Your  Honor  please,  why — the 
real  reason,  as  I  conceive  it,  nine  officers  of  the  Chinese 
Republic  had  to  resign  their  lifetime  positions  in  the  Chi¬ 
nese  Air  Force,  leave  their  quarters  and  their  office.  That 
was  the  reason  why  they  demanded  something  of  me,  which 
I  have  told  to  the  custodian  today,  for  such  disposition  as 
the  Court  may  make,  why  they  demanded  of  me  that  I  re¬ 
ceive  from  them  a  number  of  locked  trunks  of  ordinarv  rec- 
ords  of  that  office  which  were  in  their  personal  pos- 

98  session,  that  they  no  longer  wanted  to  touch  them. 
Those  records,  as  I  have  stated  to  the  custodian,  have 

been  placed  in  a  separate  room  in  a  bonded  warehouse  in 
the  District  of  Columbia,  in  a  bond  greater  than  one  hun¬ 
dred  dollars,  Your  Honor,  and  there  have  been  proper  locks 
placed  upon  it,  and  when  the  ultimate  disposition  of  that 
matter  comes  up,  we  have  assumed  responsibility.  But,  as 
T  read  the  injunction,  as  a  representative  of  the  defendants 
1  couldn’t  even  protect  and  safeguard,  even  momentarily, 
if  I  gave  an  absurd  application  to  the  order,  those  records, 
so  that  is  the  disposition  I  have  made  until  jurisdiction  of 
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the  Court  is  confirmed.  That  is  the  situation  with  respect  to 
that  order. 

The  Court:  I  may  say  in  that  particular,  Mr.  Roberts, 
that  the  Court  assumes  the  full  responsibility  for  the  desig¬ 
nation  of  a  very  low  cash  deposit,  or  in  the  alternative  the 
bond  itself,  because  the  Court  sought  only  to  cover  the 
amounts  of  small  charges  incident  to  filing  and  other  things. 

However,  in  the  appointment  of  a  receiver,  we  have  now 
had  a  first  report,  so  the  Court  has  some  idea  of  what  is  in 
the  building,  and  what  may  be  necessary  to  safeguard,  and 
if  we  get  to  that  phase  of  the  case  there  will  undoubtedly 
be  modification.  But  I  would  not  want  it  to  appear  that  a 
suit  for  fifty  million  dollars  was  protected  only  by  a  hun¬ 
dred  dollars  cash. 

Mr.  Roberts:  Your  Honor,  had  they  had  service 
99  that  night  after  they  left  you,  if  they  had  service  of 
that  order,  and  I  was  their  attorney,  I  would  tell 
them  that  under  that  order  that  they  could  not  spend  a  cent 
to  protect  that  property,  they  could  not  do  a  thing,  and  the 
only  recourse  they  would  have  would  be  against  a  hundred 
dollar  bond  for  acts  committed  up  to  the  time  the  bond  was 
changed. 

One  of  the  defendants  was  in  New  York  City,  where  he 
remained  for,  I  believe,  eleven  days,  accosted  and  (af¬ 
fronted)  by  a  series  of  New  York  process  servers  in  a  suit 
being  brought  companion  to  this  action  in  the  courts  of  New 
York,  and  the  fact,  which  I  should  disclose  to  Your  Honor 
and  have  disclosed  in  that  New  York  case,  as  well  as  here, 
is  that  I  was  personally  present  when  two  gentlemen,  one 
cf  them  a  notorious — and  I  use  the  word  deliberately — 
process  server,  Mr.  Brody,  a  man  who  had  been  indicted 
for  attempts  of  that  kind  before,  broke  through  the  door 
with  great  violence,  and  he’s  a  man  of  considerable  strength, 
and  overpowered  the  people  at  the  door.  A  second  man 
came  in,  assaulted  General  Mow’s  wife,  who  is  a  grand¬ 
mother — 

The  Court:  Mr.  Roberts,  if  you  believe  there  had  been 
an  unlawful  invasion,  the  courts  of  the  State  of  New  York 
should  be  open  to  you. 
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Mr.  Roberts :  The  courts  of  New  York  issued  an  injunc¬ 
tion  against  the  counsel  for  the  plaintiff  the  day  before 
yesterday,  and  at  the  request  of  Judge  Patterson, 

100  I  understand  vacated  it  as  to  orders  previously  is¬ 
sued,  but  not  as  to  any  subsequent  action. 

Mr.  Patterson:  We  asked  for  that. 

The  Court:  We  will  let  the  New  York  court  take  care  of 
that.  But  I  am  more  interested  in  the  legal  point,  and  I 
will  say  to  you  that  the  issuance  of  such  a  small  bond  was 
because  the  Court  was  in  no  position  to  know  what  the  prem¬ 
ises  contained,  and  had  before  it  on  the  record  that  most 
of  the  funds  were  in  banks. 

Mr.  Roberts:  Your  Honor,  obviously  the  amount  of  the 
bond  as  applied  to  physical  property  within  the  premises 
is,  of  course,  a  matter  that  can  be  easily  adjusted  by  Your 
Honor. 

The  Court:  Oh,  yes.  We  do  that  frequently. 

Mr.  Roberts:  But  on  the  face  of  the  record,  the  injunc¬ 
tion  could  result  in  irreparable  damage  and  injury  to  the 
defendants,  and  we  now  assert  that  what  is  proposed  to  you 
m  the  motion  for  a  temporary  injunction  is  even  worse. 

They  propose  to  you  in  their  motion  for  a  temporary  in¬ 
junction  that  the  property  actually  be  conveyed  to  them, 
that  they  be  given  possession  of  the  entire  premises  and  all 
the  records,  when  such  circumstances  have  arisen  such  as 
the  following,  Your  Honor.  Records  of  two  or  three  years 
ago  are  transmitted  to  China,  acknowledged  by  cable  as 
being  in  the  possession  of  (that)  man  for  two  and  a  half 
vears,  and  then  when  the  controversv  arises  as  to 

101  fraudulent  payments,  they  say  “We  want  more. 
That  man  died.  Now  trv  and  send  us  two  and  a  half 

years  of  records  again.  That  man  died.”  Will  the  next 
man  who  gets  his  hands  on  the  records  die  before  a  defense 
can  be  put  on  for  these  gentlemen,  and  before  their  proper 
government  ? 

Now,  Your  Honor,  we  have  denied,  incidentally,  and  in 
this  connection,  the  fact  that  there  has  been  any  attempt 
on  our  part  to  avoid  service,  other  than  that  which  is  inci- 
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dent  to  the  affairs  in  New  York.  We  have  shown  that  in 
paragraph  2.  I  might  say  for  the  last  several  days,  for 
more  than  ten  days  I  have  offered  to  accept  service,  and 
finally  I  had  to  come  down  here  to  court  and  file  a  paper 
accepting  the  service  on  my  own,  because  of  the  refusal  to 
arrange  for  the  acceptance  of  service  by  myself. 

I  say  further  in  this  Court  that  both  General  Mow  and 
Colonel  Hsiang  were  in  my  office  most  all  day  yesterday, 
and  have  been  for  the  last — Hsiang  has  been  for  the  last 
couple  of  days,  ever  since  General  Mow  got  back.  As  soon 
as  General  Mow  came  back,  as  soon  as  he  could  get  out  of 
his  apartment  without  being  assaulted,  he  came  back  to 
the  District  of  Columbia  and  is  living  in  his  own  house. 
He  comes  to  the  office  every  day.  Counsel  can  get  at  him 
any  time. 

These  are  not  some  kind  of  transient  people.  General 
Mow  has  been  respected  and  been  here  for  eight  years, 
in  very  high  position  in  the  United  Nations.  During 
102  that  period  he  served  as  chief  of  the  military  staff, 
and  in  his  position  in  the  United  Nations  by  proper 
appointment. 

Colonel  Hsiang  is  a  man  who  has  handled  vast  quantities 
of  the  requisitions  of  supply,  who  has  been  the  sponsor 
and  the  writer  with  the  Embassy  for  all  the  export  licenses 
with  our  Department  of  State,  a  man  who  had  access  to  and 
was  in  knowledge  of  all  of  the  requirements  of  Formosa, 
and  in  constant  communication  with  them,  a  man  whose 
life  depends  on  the  preservation  of  the  records,  and  both  of 
them,  whose  patriotism  is  completely  committed  to  the  pro¬ 
tection  and  preservation  of  the  records  by  every  action  they 
have  shown  and  taken.  This  isn’t  a  question  of  something 
in  the  hands  of  a  fly-by-night  grocery  store.  These  men 
have  vast  functions  to  perform,  and  if  they  are  restrained 
under  an  injunction  order  the  difficulties  becomes  increas¬ 
ingly  great. 

Now,  Your  Honor,  the  legal  point  involved  in  the  pro¬ 
posed  temporary  injunction  is,  of  course,  covered  by  my 
earlier  argument,  because  the  temporary  injunction  antici- 
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pates  the  ultimate  determination  of  jurisdiction,  and  for 
all  of  the  other  reasons  with  regard  to  discovery  that  I 
previously  mentioned. 

Now,  in  balancing  the  equities — let’s  see  where  we  are 
in  balancing  the  equities.  I  offered  to  counsel  on  the  other 
side  to  accept  service  (ausitia)  of  the  restraining  order, 
and  I  suggested  that  the  restraining  order  would  be 

103  abided  with  by  us  completely  by  consent  if  they 
would  agree  that  the  ordinary  routine  established 

disbursements  of  that  office,  and  those  sums  which  they 
would  concede  were  being  properly  expended  for  Formosa 
would  be  continued. 

My  clients  were  utterly  disconsolate  that  the  supply  was 

being  interrupted,  that  shipments  were  not  being  made. 

They  urged  me  to  make  that  representation  at  any  cost  to 

them,  or  any  difficulty  to  them.  My  offer  was  referred  to 

counsel  in  New  York  and  was  rejected.  They  were  not 

willing  to  have  one  cent,  they  said,  not  one  cent  of  the 

funds  in  the  possession  of  Mow  or  Hsiang  to  be  used  for 

ordinary  purposes  in  the  performance  of  their  functions. 

They  were  not  willing  to  have  one  modicum  of  change  in 

access  to  the  records  and  control  of  the  ordinarv  routine 

* 

records  for  the  performance  of  the  necessary  functions  of 
that  office.  That  was  a  tender  that  was  rejected. 

The  thing  that  is  asked  of  you,  Your  Honor,  goes  beyond 
that.  It  says  “We  not  only  want  to  stop  them  from  func¬ 
tioning  in  their  own  defense,  or  in  defense  of  the  Chinese 
Republic,  or  upon  their  own  claims  or  representations,  at 
this  early  stage  of  the  case,  but,  Your  Honor,  they  say  “We 
want  you  to  turn  over  to  us,  turn  over  to  us  all  of  the  funds 
which  may  have  originated  from  very  vague  and  indefinite 
sources  in  this  allegation.” 

Turn  to  the  one  affidavit  you  have  before  you.  It 

104  says  sums  were  advanced  over  so  many  years,  forty- 
nine  million  dollars,  vaguely,  advanced  from  various 

sources,  none  of  them  described,  no  specific  statement  of 
particular  dollars  transmitted,  or  other  currency,  or 
credits  established,  or  budgets  established,  just  vaguely  so 
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many  sums,  he  says,  this  gentleman  says,  this  alien  who 
came  to  this  country  in  furtherance  of  this  complaint.  He 
says  “I  tell  you  that  vast  sums  in  general  were  advanced 
to  General  Mow”  from  vague  sources.  And  he  says  “I 
want  that  not  only  restrained  from  being  spent”.  And  I 
will  say  for  the  defendants,  as  we  have  said  in  our  plead¬ 
ings,  that  so  far  as  there  is  any  possibility  of  the  diversion 
of  any  funds  which  are  the  property  of  the  Republic  of 
China,  for  the  Chinese  Air  Force,  that  we  couldn’t  under 
any  circumstances  object  to  restraint  against  diversion  of 
those  funds  or  the  hiding  of  those  funds  or  in  any  manner 
interfering  with  those  funds,  as  any  funds  that  could  be 
defined. 

But  the  plaintiff  is  a  plaintiff,  and  when  he  comes  in  and 
says  '‘Your  Honor,  I  want  an  injunction,  a  temporary  in¬ 
junction”  in  a  case  that  involves  an  accounting,  that  will 
go  on  for,  Heaven  knows  how  long,  eight  years  of  records 
covering  pay  rolls  of  cadets,  pay  of  cadets,  travel  of  cadets, 
every  possible  kind  of  an  expenditure,  and  under  foreign 
law,  in  foreign  language,  under  the  greatest  disability, 
under  the  greatest  of  restraints, — but  until  that  is 
105  determined,  Your  Honor  is  to  turn  over  to  a  group 
of  administrators  who  have  demonstrated  their  abil¬ 
ity  to  get  rid  of  about  ten  billion  dollars,  without  any 
accounting,  the  few  remaining  funds  there  are  for  the  pro¬ 
tection  of  the  Republic  of  China. 

That  certainly  isn’t  in  furtherance  of  our  national  policy. 
That  isn’t  in  furtherance  of  the  desires  of  Congress  or  of 
our  Government,  that  those  funds  should  be  turned  over 
to  persons  who  have  shown  a  magnificent  capacity  for  con¬ 
suming  funds  in  any  amount  that  come  into  their  disposi¬ 
tion,  and  without  records  or  report. 

Your  Honor,  it  seems  that  with  status  quo  and  the 
relative  equities  as  between  the  parties,  with  proper  assur¬ 
ance,  even  on  the  assumption  of  jurisdiction,  that  these 
funds  will  not  be  wasted  or  diverted,  whatever  they  may  be, 
these  funds  that  could  conceivably  be  applicable  to  any 
moral  or  legal  obligation  of  Mow  or  Hsiang  to  the  Chinese 
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Air  Force ;  that  that  ought  to  satisfy  even  the  most  thirsty 
bloodsucker,  and  that  he  should  not  ask  that  a  person  be 
deprived  of  his  living,  his  means  of  defense,  of  his  pay,  of 
the  functions  that  he  is  supposed  to  perform,  so  that  he 
can  be  made  absolutely  helpless  with  respect  to  funds  by  a 
restraining  order  that  exceeds  all  proof  of  ownership  or 
title  to  any  funds  at  all,  or  that  he  should  be  deprived  of 
access  to  his  own  records,  the  records  he  made,  and 

106  for  which  he  is  responsible  as  a  military  officer. 

It  seems  to  me,  if  Your  Honor  please,  it  is  a  most 
amazing  application  to  you  for  a  preliminary  injunction 
which  is  extremely  premature  and  is  a  total  unbalance  of 
the  equities,  with  absolutely  no  adequate  protection  to  these 
individuals  for  irreparable  injury  by  reason  of  penal  appli¬ 
cation. 

Xow,  if  Your  Honor  please,  I  have  saved,  in  the  hope 
that  I  would  have  time,  the  most  interesting  question  on 
jurisdiction,  and  that  is  the  question  which  I  concede  is  not 
fully  determined  by  either  international  law  or  interna¬ 
tional  tribunal  at  the  moment,  but  is  certainly  a  live  and  a 
verv  vigorous  one.  And  that  is  the  relative  status  of 
the - 

The  Court:  United  Nations! 

Mr.  Roberts:  The  United  States.  I  don’t  know  whether 
Your  Honor  has  had  the  opportunity  to  look  at  the  finest 
think  that  has  been  done  on  it  yet,  I  believe,  which  is  the 
notes  on  legal  questions  concerning  the  United  States,  by 
Yuen-li  Liang.  He  is  the  Director  of  the  Division  of  Devel¬ 
opment  and  Codification  of  International  Law  in  the  United 
Nations  Secretariat.  We  have  cited  this  in  our  memoran¬ 
dum.  It  appears  in  the  October,  ’51  issue,  if  Your  Honor 
please,  and  it  is  a  technical  delight,  in  addition  to  being  a 
most  useful  and  interesting  presentation. 

This  famous  author  and  authority  calls  attention  to  the 
basic  principule  of  international  law  that  the  heads  of 

107  States  are  the  representatives  of  States  in  foreign 
affairs,  always  have  been.  Having  done  so,  he  points 

out  that  the  recognition  of  a  foreign  government  is,  of 
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course,  a  problem  not  always  capable  of  precise  ascertain¬ 
ment,  since  it  is  a  political  question,  but  that  it  depends 
many  times  on  actual  occupation  of  the  territory  over  which 
a  given  sovereign  presumes  to  act,  and  the  capacity  to  con¬ 
trol  the  population  for  the  territory  of  which  he’s  repre¬ 
sentative.  He  also  considers  the  defacto  existence  of  a 
government  apart  from  and  as  a  shadow  or  ghost  of  a  de 
jure  government. 

It  is  pointed  out  in  prior  works  of  the  same  author  in¬ 
volving  this  question,  that  governments  for  reasons  of  their 
own  have  frequently  continued  to  regard  emigre  skeleton 
governments  long  after  any  sign  of  defacto  existence  could 
be  attributed  to  them,  as,  for  example,  in  the  Latvian  cases, 
to  which  I  made  slight  reference  earlier,  involving  the 
attempted  confiscation  by  the  “Iron  Curtain”  governments 
of  steamships  and  of  funds  arising  from  the  use  of  steam¬ 
ships.  We  continued  to  recognize  the  claims  presented  by  a 
government  which  in  fact  had  not  existed,  which  many  other 
governments  no  longer  recognized,  a  de  jure  type  of  emigre 
government,  as  being  the  government  of  Latvia.  We  have 
continued  in  some  instances,  and  other  powers  over  the 
history  of  diplomacy  have  continued  in  other  instances 
for  a  great  many  years  to  continue  to  recognize  such  gov¬ 
ernments. 

108  There  is,  for  example,  the  reverse  of  that  situa¬ 
tion  in  the  Carranza  case,  involving  our  neighbor 
country  of  Mexico,  where  a  general  who  purported  to  be  a 
part  of  the  Army  of  Carranza  took  by  force  a  quantity  of 
lead  which  had  been  mined  in  Mexico  and,  representing 
himself  in  the  capacity  of  a  defacto  government,  he  sold 
that  lead,  and  it  was  transported  into  the  United  States. 

The  title  then  became  in  question,  but  by  the  time  the 
title  was  in  question,  Carranza  was  in  fact  in  control  of 
Mexico.  After  a  very  long  time  our  Government  officially 
lecognized  that  government  of  which  Carranza  was  in  fact 
the  President.  And,  thereupon,  determination  was  made  by 
the  court,  jurisdiction  being  conceded,  that  the  Carranza 
government,  that  is,  the  Government  of  Mexico  established 
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in  revolution  by  Carranza,  was  in  fact  the  government  back 
to  the  beginning  when  Carranza’s  preliminary  general  at 
the  beginning  of  the  revolution  had  claimed  such  de  jure 
power  for  the  purposes  of  considering  that  particular  act. 

Now,  all  of  these  involved  questions  turn  solely  on  this 
point,  the  question  of  foreign  affairs  of  States  with  respect 
to  economic  questions  are  always  resolved  for  convenience. 
But  this  gentleman  points  out  that  the  recognition  of  a  for¬ 
eign  government  can  exist  coextensively  with  the  admission 
and  knowledge  of  the  courts  of  a  country,  for  example  this 
country,  that  the  defacto  government  is  entirely  dis- 

109  similar. 

We,  for  example,  might  be  compelled  with  respect 
to  postage  matters,  since  the  United  Nations  has  had  to 
concede  the  physical  occupation  of  China  by  other  forces, 
we  might  have  to  recognize  that  a  letter  went  over  the 
Chinese  border  under  some  international  relationship  or 
agreement,  although  our  Government  recognizes  the  Chi¬ 
nese  National  Government  emigre  on  Formosa  at  the  pres¬ 
ent  moment.  We  have  the  situation  where  recognization  of 
a  government  is  one  thing,  but  the  certification  or  identifica¬ 
tion  of  the  officials  who  represent  that  government,  that  is, 
the  representation,  is  an  entirely  dissimilar  thing. 

Now,  up  to  the  time  when  United  Nations  participation 
was  finally  confirmed  by  action  of  our  United  States  Senate, 
we  had  never  been  a  party  to  any  similar  attempted  delega¬ 
tion,  however  slight,  of  our  international  powers.  We,  of 
course,  had  been  parties  to  treaties  and  combines  and 
groups  for  various  purposes  through  alliances,  and  so  forth, 
but  any  systematic  delegation  of  any  part  of  our  power 
was  unheard  of. 

We  never  ratified  the  League  of  Nations,  the  Senate  did 
not,  but  when  it  got  to  the  United  Nations  we  ran  into  the 
question  that  it  was  created  by  a  treaty,  so  far  as  we  are  con¬ 
cerned,  and  under  the  express  provision  of  the  constitution 
of  the  United  States,  a  treaty  is  paramount,  it  tran- 

110  scends  our  statutory  law.  It  is,  of  course,  the  subject 
of  judicial  notice.  It  is,  of  course,  controlling  upon 
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our  judiciary,  as  being  a  part  of  the  body  of  the  law  of  our 
land.  So  we  adopted  the  treaty  which  recognized  the  United 
Nations  organizations,  and  thereupon  became  a  party  to  all 
agreements  as  the  recognition  of  governments  and  recogni¬ 
tion  of  representation. 

Yuen-li-Liang  goes  through  every  abortive  effort  the 
United  Nations  has  made  to  exercise  that  very  necessary 
power,  and  points  out  that  not  only  was  there  precedent,  as 
in  the  case  of  Abyssinia,  where  there  was  a  foreign  resident 
monarch  or  ruler,  but  that  the  Chinese  case  itself  is  a  case 
of  the  greatest  importance.  Of  course,  by  his  nationality, 
although  he’s  an  international  person,  he  would  be  inter¬ 
ested  in  that  question.  And  he  refers  to  attempt  after  at¬ 
tempt  made  by  Cuba,  Great  Britain  and  the  United  States 
to  find  the  correct  forum  within  the  United  Nations  in  which 
you  can  have  certification  of  the  delegates  of  a  recognized 
power,  as  well  as  admission  to  the  United  Nations  under  its 
general  provisions. 

The  status  as  of  October,  and  it  was  supposed  to  be  up 
at  the  plenary  session  in  Paris,  is  that  it  is  conceded  that 
the  United  Nations  Council  itself,  the  Assembly,  or  the 
Council,  can  have  or  can  delegate  the  power  to  determine 
which  representatives  they  will  receive. 

Ill  Now,  see  what  we  did  by  that  matter.  With  regard 
to  recognition  of  governments,  of  course,  the  power  is 
reserved,  if  we  pay  attention  to  legislative  notes  of  the  time 
of  the  Assembly  and  the  representations  made  to  the  Ameri¬ 
can  people.  The  Secretary  of  State  at  that  time  assured 
Congress  and  the  Senate  that  there  was  no  delegation  of 
the  power  to  recognize  a  foreign  State,  that  we  did  not  give 
to  the  United  Nations  any  power  which  would  preclude  us 
from  recognizing  a  foreign  state. 

It  came  around  to  the  question  of  who  is  the  person  or 
which  is  the  authority  in  any  given  State  which  has  juris¬ 
diction  over  foreign  affairs,  who  controls  foreign  affairs 
and  foreign  policy.  There  can  only  be  one  power  controll¬ 
ing  foreign  affairs  and  foreign  policy,  and  the  body  of  law’ 
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is  conclusive  that  that  one  power  must  be  recognized  by 
any  agency  in  the  United  Nations. 

Once  you  agree  to  accept  a  government  and  recognize  a 
government  as  de  jure,  you  cannot  take  away  from  the 
United  Nations  the  ultimate  authority  to  determine  who 
the  representatives  properly  authenticated  and  accredited 
to  the  United  Nations  can  be. 

So  in  the  case  of  this  particular  instance,  the  attempt  to 
deprive  General  Mow,  who  was  an  accredited  officer,  the 
delegate  to  a  function  of  the  United  Nations,  of  his  status 
and  position  by  a  usurper  who  attempted  to  resume 

112  the  presidency  in  the  absence  of  a  sick  president, 
is  a  question  which  must  ultimately  be  considered  by 

the  United  Nations.  And  due  respect  must  be  given  by  our 
Government  under  our  treaty  agreement,  to  whatever 
determination  is  ultimately  reached. 

More  important,  the  significance  of  the  position  and  the 
legality  of  General  Li  as  President  of  China,  as  pointed  out 
in  the  rather  impartial  authoritative  text  here,  must  essen¬ 
tially  if  presented  to  the  United  Nations  be  for  determina¬ 
tion  by  the  Assembly,  or  by  reference  to  the  World  Court 
for  return  finding  of  fact  to  the  United  Nations. 

I  don’t  say  for  a  minute  that  the  ultimate  determination 
by  the  United  Nations  is  going  to  be  purely  judicial,  or  that 
it  will  fail  to  be  in  part  political.  I  don ’t  say  it  will  neces¬ 
sarily  result,  when  they  get  through  voting  or  absenting 
themselves  from  the  violently  anti-communist  league,  in 
resuming  his  position  and  control  of  the  emigre  govern¬ 
ment. 

I  merely  say  that  the  question  is  that  there  can  be  only 
one  proper  and  constitutional  President  of  Nationalist 
China,  and  that  the  question  is  one  that  must  ultimately  be 
determined  for  us — ultimately  be  determined  for  us  by  our 
participation  in  the  United  Nations.  Preliminary  determi¬ 
nation  by  our  Government  is,  of  course,  an  appropriate 
determination. 

I  conclude  this  opening  statement,  Your  Honor,  by 

113  suggesting  that  there  has  not  been  one  (atom)  of 
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diplomatic  proof  of  any  intention  on  the  part  of  the 
head  of  our  foreign  service,  who  is  still  the  President  of 
the  United  States  despite  the  press  room  of  the  State  De¬ 
partment,  of  having  disavowed  the  legality  of  the  status 
of  Li  as  President  of  China,  or  having  avowed  that  Chiang 
Kai-shek  constitutionally  occupies  that  position. 

I  say  that  if  that  is  correct  and  if  the  proper  representa¬ 
tion  was  made  by  Ambassador  Koo  to  our  State  Depart¬ 
ment,  which  he  did  do,  and  which  our  diplomatic  papers 
show  was  done  to  place  Li  in  that  position  and  that  he  never 
surrendered  that  position,  that  the  least  that  this  Court  can 
do,  the  least  that  this  Court  can  do,  is  to  accord  to  Mow  and 
Hsiang  the  right  to  be  concerned  as  to  who  is  their  com¬ 
mander  in  chief  in  such  a  question,  the  right  to  believe 
that  they  can  attempt  to  perform  their  duties,  if  it  is  within 
their  power  to  do  so,  in  accordance  with  what  they  conceive 
to  be  their  military  duty;  and  that  there  doesn’t  lie  a 
jurisdictional  obligation  upon  our  courts,  who  after  all  only 
accept  foreign  cases  by  consent — that  is  no  obligation  to 
do  so,  to  intrude  upon  this  extremely  troublesome  affair 
and  perhaps  apply  penal  or  worse  sanctions  in  anticipation 
of  a  correct  ultimate  determination  of  the  jurisdictional 
question.  Thank  you,  Your  Honor. 
**••*••••• 

116  Argument  of  Counsel  of  Behalf  of  the  Plaintiff  : 

Mr.  Leahy:  If  the  Court  please,  to  return  the  argument 
to  the  issues  involved,  as  I  understand  them,  and  even  on 
the  chance  of  a  little  repetition,  may  I  say  to  the  Court 
that  I  understood  the  debate  was  to  be  directed  first  to  the 
motion  to  dismiss  upon  the  ground  that  the  Court  lacks 
jurisdiction  to  entertain  this  cause;  secondly  to  the  ques¬ 
tion  as  to  whether  a  preliminary  injunction  should  issue 
within  the  discretion  of  the  Court  and  in  the  circumstances 
of  this  case,  and,  third,  to  a  dismissal  or  at  least  modifica¬ 
tion  of  the  order  hitherto  issued  by  this  Court  with  relation 
to  the  preservation  or  conservation  of  the  status  quo,  and 
the  records,  and  so  forth,  involved  in  this  litigation. 


Now,  I  have  listened  with  a  great  deal  of  attention — 
everybody  does — to  anything  my  worthy  opponent  here 
mentions,  either  by  way  of  a  good  story  as  a  raconteur,  or 
by  a  good  argument  as  an  attorney  in  court.  But  I  have 
not  found  yet  one  reason  advanced  which  legally  tended  to 
establish  any  ground  for  the  dismissal  of  this  case  because 
of  the  lack  of  jurisdiction  of  this  Court  to  entertain  it. 

I  analyzed  the  reasoning  as  best  I  could  by  hearing 

117  it  expressed  on  the  matter  of  the  issuance  of  the  pre¬ 
liminary  injunction  and  also  upon  the  order  which 

Your  Honor  signed  with  reference  to  the  appointment  of  a 
guardian  or  a  quasi-receiver,  call  him  what  we  may,  with 
the  duties  specified  within  that  order.  But  I  could  find  only 
this  to  say  of  the  arguments  with  regard  to  each  and  all 
of  the  issues  concerned,  and  that  is,  they  were  extremely 
confused,  or  entirely  irrelevant. 

Now,  let  us  take  up  the  issues  seriatim  and  in  the  order 
of  what  has  been  presented  already  to  your  Court.  First, 
does  this  Court  have  jurisdiction  of  this  cause?  Has  this 
great  Republic  of  China,  which  is  a  friendly  ally  of  ours,  a 
right  to  come  and  seek  the  juridical  assistance  of  this  coun¬ 
try  in  the  matter  of  grave  importance  concerning  certain 
former  officers  in  its  Air  Force,  who  have  refused  to  obey 
their  superior  officers  or  the  commands  laid  upon  them; 
and  in  the  resulting  circumstances  which  that  refusal  to 
obey  has  produced  with  reference  to  the  particular  matters 
concerning  the  Republic  of  China,  does  that  nation  have  a 
right  to  come  within  this  Court  and  seek  relief  to  protect 
it  as  a  friendly  nation  recognized  by  our  Government? 

Merely  stating  the  proposition  is  its  own  answer  in  the 
law  for  over  a  century.  Nothing  was  proposed  whatsoever 
in  opposition  to  that  right  save  what  was  as  we  listened  to 
it  a  very  interesting  discussion  of  what  we  have  been  read¬ 
ing  in  the  newspapers  with  reference  to  the  condi- 

118  tion  of  China  from  a  military  standpoint  for  the  past 
ten  years  in  regard  to  the  ten  year  fight  which  it  put 

up  against  Japan,  and  then  following  the  hostilities  which 
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had  ceased  in  about  1945,  what  China  has  done  or  not  done 
politically. 

We  are  in  a  law  court.  We  are  not  engaged  in  the  deter¬ 
mination  of  political  issues.  This  Court  has  no  concern 
whatsoever  with  the  past  history  of  China ’s  fighting,  or  with 
who  at  this  time  may  possibly  be  in  argument  at  this  table, 
the  President  of  China. 

In  our  brief  which  was  submitted  to  the  Court,  I  think 
we  defined  the  issues  which  the  defendants  in  this  case  have 
raised  as  a  smoke  screen  in  order  to  conceal  if  possible  the 
real  and  only  simple  issue  involved  in  the  case,  when  we 
said,  quoting  from  the  brief  submitted  by  defendants’  coun¬ 
sel  “The  matter  on  its  face  involves  a  determination  as 
between  two  contending  regimes  for  the  control  of  govern¬ 
mental  functions  of  the  Republic  of  China.”  It  doesn’t 
involve  any  such  thing.  That  is  one  issue  over  which  this 
Court  would  have  no  jurisdiction.  There  is  as  sententious 
an  expression  of  what  a  political  issue  might  be  as  one  might 
well  define.  We  are  not  concerned  with  the  political  issues 
of  contending  regimes  in  China  or  any  other  country  on  the 
face  of  this  earth.  This  is,  as  we  have  said,  and  I  now  will 
make  our  comment  upon  it,  the  matter  which  I  have  just 
quoted  as  the  issue,  is  what  defendants  would  like 
119  to  make  the  suit,  but  unfortunatelv  the  law  does  not 
permit  it. 

We  repeat  that  on  its  face  or  otherwise  the  present  is 
nothing  but  a  suit  for  an  accounting.  Again,  we  say  the 
present  is  simply  a  suit  for  an  accounting  filed  by  an  em¬ 
ployer  against  two  faithless  employees,  and  that  is  all  this 
is, — a  simple  suit  filed  in  this  Court  with  nothing  to  dis¬ 
tinguish  it  save  that  the  plaintiff  happens  to  be  a  sovereign 
nation.  The  issues  are  as  simple  as  those  which  this  Court 
has  presented  to  it  daily,  and  when  an  attack  is  made  upon 
the  jurisdiction  of  this  Court,  it  must  be  for  the  reason  that 
the  plaintiff  has  no  standing  in  the  Court  to  institute  the 
action  now  before  Your  Honor  for  discussion. 

There  can  be  no  attack  upon  the  jurisdiction  to  entertain 
suits  of  this  character.  It  cannot  have  any  occasion  at  all 
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for  reference  to  jurisdiction  over  the  defendants,  because  a 
general  appearance  has  already  been  entered.  Therefore, 
the  only  assault  which  can  be  urged  is  whether  or  not  the 
Republic  of  China  can  appear  as  a  plaintiff  in  this  Court 
room.  The  assault  made  against  it  is  not  a  legal  objection 
to  the  appearance  of  China  as  a  sovereign  nation  as  a  plain¬ 
tiff,  but  rather,  a  discussion  of  political  issues  which  affect 
the  government  of  China  if  at  all  only  in  Formosa,  'wherein 
we  have  no  jurisdiction  or  concern. 

120  I  wish  now  at  this  time  to  bring  to  Your  Honor 
the  law  within  which  this  argument  will  proceed,  the 

law  under  whose  mandate  we  have  a  right  to  proceed,  a  law 
which  I  stated  earlier  to  this  Court  has  been  fixed  and 
followed  without  departure  for  over  a  century,  the  law 
which  was  established  by  those  who  drafted  the  Constitu¬ 
tion,  under  which  this  Court  exists,  and  under  which  these 
defendants  have  a  right  to  appear  for  defense. 

Our  Constitution  put  political  matters  in  the  Executive 
Department  not  the  Judicial,  of  this  Government.  It  was 
careful  to  see  to  it  that  that  department  of  our  Government 
should  deal  in  foreign  relations  with  other  countries  with 
whom  at  times  it  might  need  go  to  the  extreme  of  declaring 
war.  Our  courts  have  nothing  whatsoever  to  do  with  the 
relations  of  foreign  governments,  as  to  their  recognition, 
as  to  who  constitutes  the  president  thereof,  or  the  king 
or  the  emperor.  Our  courts  have  to  deal  only  with  the 
foreign  governments  when,  as  here,  it  appears  as  a  party 
to  a  cause  in  a  court  seeking  relief  and  assistance  from 
the  other  department  of  government,  to-wit,  our  judicial 
department. 

If,  therefore,  China  has  been  recognized  and  if  that  rec¬ 
ognition  has  been  made  by  that  department  of  government 
•n  which  the  power  and  authority  so  to  do  has  been  given  by 
the  Constitution,  then  there  can  be  no  valid  legal  objection 
raised  to  the  Republic  of  China  appearing  as  a  plain- 

121  tiff  herein. 

I  am  not  going  to  take  a  great  deal  of  the  time  of 
the  Court  in  bringing  the  Court’s  attention  to  that  particu- 
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iar  law,  because  we  have  stated  cases  sufficient  in  our  brief 
to  supply  the  Court  with  the  authorities,  which  all  tend  to 
but  one  answer,  and  that  answer  is  as  I  have  already  stated. 

I  like  to  take  the  law  upon  which  my  brother  has  relied 
this  morning.  I  like  to  take  it  out  of  his  own  lips,  because 
it  sounds  better.  And  then  it  has  the  added  advantage  of 
both  of  our  consent  and  our  approval. 

In  the  cause  of  Ricaud  versus  the  American  Metal  Com¬ 
pany,  which  Your  Honor  will  recall,  which  was  cited  to  you, 
the  law  is  well  stated  there,  where  it  says  it  is  settled  that 
the  courts  will  take  judicial  notice  of  such  recognition  as 
we  have  here. 

And  I  now  break  in  just  to  repeat  what  was  called  to 
Your  Honor’s  attention  this  morning,  that  our  Govern¬ 
ment  had  recognized  the  defacto  Carranza  government  in 
America  which  later  developed  into  the  de  jure,  and  the 
question  there  was  as  to  whether  that  recognition  inured  to 
the  benefit  of  the  party  who  had  sold  this  metal  which  had 
been  given  to  it  by  the  government  while  it  was  still  in 
revolution,  or  whether  it  belonged  to  the  American  Metal 
Company,  which  had  bought  it,  as  the  company  had  said, 
from  the  government  which  had  been  overthrown.  Speak¬ 
ing  about  money,  there  was  quite  a  little  money  in- 
122  volved  there,  too.  The  American  Metal  Company 
was  very  much  dissatisfied  with  the  revolutionary 
government,  which  had  taken  the  metal  and  converted  it 
into  bullets  to  shoot  back  at  the  government  from  which 
the  American  Metal  Company  had  made  the  purchase. 

So  they  say  here  “They  don’t  want  to  let  the  money  go, 
they  don’t  want  to  let  the  records  go.”  To  do  so,  they 
disobey  the  orders  of  their  superior  officers  under  the  gov¬ 
ernment  to  which  they  pledged  allegiance  and  under  which 
they  both  got  their  jobs.  To  return : 

“It  is  settled  that  the  courts  will  take  judicial  notice  of 
such  recognition  as  we  have  here  of  the  Carranza  govern¬ 
ment  by  the  political  department  of  our  Government,  and 
the  courts  of  one  independent  government  will  not  sit  in 
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judgment” — notice  this — here  is  what  the  other  side  is 
asking  Your  Honor  to  do — here  is  what  the  Supreme  Court 
says  about  it : 

“The  courts  of  one  independent  government  will  not  sit 
in  judgment  on  the  validity  of  the  acts  of  another  done 
within  its  own  territory.” 

Here  dragged  across  this  Court  room  this  morning,  pro¬ 
nounced  as  illegal,  as  the  act  of  a  usurper,  are  the  acts  of 
the  government  headed  up  by  Chiang  Kai-shek,  acts  com¬ 
mitted  in  Formosa,  acts  done  within  the  limitations  of  the 
jurisdiction  of  the  government,  call  it  emigre,  or  in  exile, 
or  whatever  you  call  it,  it  is  nevertheless  the  gov- 
123  ernment  recognized  as  the  government  of  China  by 
the  United  States. 

And  vet  these  defendants  want  Your  Honor  to  sit  there 
•» 

and  adjudicate  the  validity  of  the  acts  done  by  that  govern¬ 
ment  in  Formosa,  which  have  an  effect  upon  their  right  to 
act  as  they  have  been  acting  in  the  past  in  this  country. 
Obviously,  as  the  Supreme  Court  has  said,  we  are  not  going 
to  sit  in  judgment  on  the  validity  of  the  acts  of  another 
country  done  wdthin  its  own  territory. 

This  last  rule,  however,  does  not  deprive  the  courts  of 
jurisdiction  once  acquired  over  a  case.  It  requires  only 
that  when  it  is  made  to  appear  that  the  foreign  govern¬ 
ment  has  acted  in  a  given  way. 

Is  there  any  question  in  this  Court  room  in  the  mind 
of  anybody,  including  Your  Honor,  as  to  whether  or  not  the 
Chiang  Kai-shek  government  has  acted  in  a  given  way? 
We  all  know  how  it  acted  and  those  who  know  best  how  it 
acted  of  all  are  the  two  defendants.  Thev  are  not  claim- 
ing  because  the  Chiang  Kai-shek  government  acted,  they  are 
finding  fault  because  it  acted  against  them.  They  are  doing 
the  screaming,  and  the  squealing,  and  the  hollering,  the 
disobeying  and  the  refusing  to  abide  by  the  government 
which  they  were  willing  to  accept  as  the  government  when 
they  received  appointments  which  were  of  benefit  and  ad¬ 
vantage  to  them.  They  now  deny  to  the  same  government 
any  justification  or  jurisdiction  for  discharging  them 
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124  from  an  office  to  which  the  same  government  had 
originally  appointed  them. 

We  have  heard  people  talk  like  that  before.  That  is  not 
a  new  wail.  That  is  not  an  argument  which  is  new  to  Your 
Honor  in  this  court  room, — assault  the  character  of  him  who 
has  done  something  against  you  if  you  can  find  no  justifica¬ 
tion  for  your  own  acts,  try  if  possible  to  pull  the  wool  over 
the  eyes  of  someone  who  has  to  make  a  judicial  determina¬ 
tion  of  a  question  where  there  cannot  be  but  one  answer  to 
the  question  and  that  answer  is  going  to  be  disadvantageous 
to  you;  therefore,  do  something  to  confuse,  do  something 
to  divert  the  issue,  do  something  to  carry  the  argument  off 
the  path  into  side  lines,  in  the  hope  that  by  the  introduc¬ 
tion  of  some  immaterial  and  irrelevant  arguments  of  that 
character,  the  main  theme  may  be  lost  in  the  confusion 
created  as  the  result. 

Can  there  be — then,  to  return  to  this  case  which  was 
cited  this  morning  to  Your  Honor — the  only  thing  Your 
Honor  needs  to  answer  this  question  is  this:  “It  requires 
only  that  when  it  is  made  to  appear  that  the  foreign  gov¬ 
ernment  has  acted  in  a  given  way  on  the  subject  matter  of 
the  litigation,  the  details  of  such  action  or  the  merit  of  the 
result  cannot  be  questioned.” 

What  is  Mr.  Roberts  talking  about  ?  Where  does  he  find  a 
pasture  to  feed  in  ?  Where  does  he  find  a  field  within  which 
to  roam?  He  can’t.  So  he  starts  to  abuse  Chiang 

125  Kai-shek.  He  starts  to  abuse  the  superior  officer  of 
these  two  defendants  who  passed  the  order  or  made 

the  order  or  had  something  to  do  with  the  order,  as  he  says, 
discharging  them  from  office.  And  he  said  “He’s  a  crook. 
He  has  alreadv  diverted  thousands,  millions” — I  think  he 
said  ten  million  dollars  of  funds.  “That  is  the  reason  in 
fact,  perhaps,  why  the  government  of  China  had  all  the 
troubles  that  it  had  and  couldn’t  fight  against  the  com¬ 
munists,  it  is  because  this  man  who  gave  this  order,  or 
others  like  him,  had  converted,  diverted  monies  belonging 
to  the  government  of  China.”  And  he  is  defending  the  only 
two  honest  Chinamen  in  God’s  Heaven — the  only  two  who 
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are  the  crusaders  of  all  the  glory  and  the  tradition  of  the 
past  of  China,  of  the  present,  and  the  only  chance  that  the 
Chinese  freedom  loving  people  will  ever  have  to  survive. 

A  pretty  big  load  he’s  toting.  Yea,  that  is  a  pretty  big 
load  for  Mow  to  tote,  and  run  up  in  New  York  and  hide  in 
his  apartment  for  a  couple  of  weeks.  It  is  a  big  load  for 
Hsiang,  suddenly  to  get  sick  when  he  hears  about  this  suit 
being  filed  down  here,  and  runs  off  from  and  pleads  his  ill¬ 
ness  for  evading  service. 

He  says  these  are  two  men  of  whom  we  can  say,  for  in¬ 
stance,  that  they  intentionally  evaded  service  for  the  past 
ten  days.  These  are  responsible  men.  One  of  them  is  the 
father  of  the  Chinese  Air  Force. 

126  Major  Cha,  who  assisted  in  this  affidavit — there  is 
a  fly  man,  there  is  a  man  who  has  been  in  the  air 
fighting  for  years.  And  yet  this  man  is  supposed  to  be  the 
father  of  the  Air  Force?  What  is  he? 

He  was  appointed  by  Chiang  Kai-shek,  the  man  whom 
he  no\v  assails  and  attacks,  the  man  w’hom  he  refuses  to  obey. 
He  was  appointed  by  him,  to  do  a  job  of  getting  some  ma¬ 
teriel  over  to  Formosa.  What  did  he  know’  about  it  until 
he  got  here?  All  he  knows  about  it  is  his  experience  since 

he  has  been  here.  That  doesn ’t  mean  that  he  is  the  onlv  man 

* 

w’ho  knows  anything  about  the  particular  job.  But  even 
if  he  were,  it  has  nothing  to  do  wfith  the  issues  of  this  case. 

I  want  to  leave  this  case  with  the  repetition  once  more 
of  that  one  sentence  in  the  Supreme  Court.  For  Your 
Honor  to  make  the  determination  of  jurisdiction  in  this 
cause,  it  requires  only  “that  when  it  is  made  to  appear  that 
the  foreign  government  has  acted  in  a  given  w’ay  on  the 
subject  matter  of  the  litigation,  the  details  of  such  action. 

J  1 

We  don’t  care  w’ho  made  the  order.  We  don’t  care  w’hat 
it  w’as  that  moved  him,  w’hoever  he  w’as,  to  make  the  order. 
The  details  of  the  transaction  are  unimportant.  We  w’ant 
to  know’  w’hat  the  resultant  action  w’as,  and  w’as  that  result¬ 
ant  action  within  the  concept  of  the  litigation  as  cast  on 
the  issues. 
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Of  course  it  was.  Here  we  have  this  man  who  was 

127  appointed  to  buy  certain  airplanes,  and  so  forth,  for 
the  Chinese  government,  about  which  we  w’ill  have 

a  discussion  in  a  moment,  to  whom  there  had  been  entrusted 
forty  millions  and  more  of  dollars  in  order  to  effect  the 
commission  entrusted  to  him.  We  want  that  man  to  account 
for  the  money  he  spent.  We  want  him  to  return  what  is 
left  unspent,  and  there  has  been  an  order  suspending  him 
from  his  duties,  made  by  that  government  which  appointed 
nim,  and  as  to  his  associates  discharging  him  entirely,  that 
is  the  action  which  has  been  taken,  that  is  the  resultant 
action,  and  as  to  the  details  of  its  incipiency  w^e  have  no 
concern.  That  is  the  action  which  is  stated  in  this  case. 
Once  it  has  been  proved  to  have  been  made  in  a  given  way 
on  the  subject  matter  of  the  litigation,  then  the  details  of 
such  action  or  the  merit  of  the  result  cannot  be  questioned. 
Whether  it  is  a  good  thing  for  China,  we  don’t  know,  and 
it  is  none  of  our  concern.  Nobody  in  this  court  room  knows. 
It  is  pure  speculation.  It  is  something  lying  in  the  breast 
of  the  future. 

Therefore,  all  of  this  business  about,  he’s  going  to  pre¬ 
serve  the  funds  of  China  against  maladministration  or 
against  conversion — all  of  that  is  nothing  with  which  Your 
Honor  has  any  concern,  nothing  with  reference  to  which  the 
judicial  department  of  our  Government  under  the  Constitu¬ 
tion  has  any  right  to  concern  itself. 

“To  accept  a  ruling  authority  and  to  decide  accord- 

128  inglv  is  not  a  surrender  or  abandonment  of  jurisdic¬ 
tion,  but  is  an  exercise  of  it.”  And,  even  though  the 

American  Metal  Company  had  bought  that  lead  from  the 
then  existing  Government,  it  says: 

“It  results  that  the  title  to  the  property  in  this  case  must 
be  determined  by  the  result  of  the  action  taken  by  the  mili¬ 
tary  authorities  in  Mexico,  and  that  giving  effect  to  this 
rule  is  an  exercise  of  jurisdiction,  which  requires  that  the 
first  question  be  answered  in  the  affirmative,  to-wit,  that 
the  action  of  the  government  would  have  to  be  sustained.” 
And  the  American  Metal  Company  lost  its  lead.  That  is 


the  case  cited  to  Your  Honor  with  approval  this  morning 
by  counsel  for  defendants.  That  is  the  law — the  very  law 
which  has  been  in  existence  for  the  past  century  and  a  half. 

Now,  only  one  other  case  will  I  bring  to  Your  Honor’s 
attention,  upon  which  we  rely  for  the  argument  that  we 
make,  and  I  am  bringing  the  Agency  of  the  Canadian  Car 
and  Foundry  Company  versus  American  Can  Company,  258 
Federal,  at  page  368,  and  I  am  bringing  it  to  Your  Honor’s 
attention  for  this  reason: 

An  attack  was  made  this  morning  on  Ambassador  Koo — 
he  was  trying  to  be  the  commanding  general  of  all  the 
Chinese  forces — he  was  trying  to  assume  the  duties  of  the 
presidency  of  China,  insofar  as  the  President  of  China  is 
commander-in-chief  of  the  army.  All  of  these  pow- 
129  ers,  it  now  seems,  are  located  in  someone  in  New 
York.  This  President  of  China,  who  is  the  only 
recognized  President — in  the  argument  this  morning — has 
been  up  in  New  York  for  a  couple  of  years.  We  have  heard 
a  great  deal  about  absentee  landlordism.  But  when  we 
come  to  an  absentee  presidency,  we  have  it  in  this  man  Li, 
who  has  been  sitting  up  there  in  New  York,  enjoying  Ameri¬ 
can  hospitality,  for  the  past  two  years,  and  still  maintains 
that  Chiang,  who  is  over  there  in  Formosa,  doing  the  best 
he  can  under  the  circumstances,  is  just  merely  a  usurper. 

However,  we  pass  that,  because  it  is  all  entirely  imma¬ 
terial.  We  don’t  care  anything  at  all  about  what  the  powers 
of  the  President  of  China  may  be  with  regard  to  the  com¬ 
mand  of  the  armed  forces  of  China.  We  are  interested  in 
knowing  this,  that  when  Ambassador  Koo  makes  a  state¬ 
ment  as  the  recognized  representative  of  his  nation  to  us 
here  in  the  United  States,  can  we  rely  on  it?  And  if  we 
can  rely  on  it,  how  far  can  we  rely  on  it?  And  if,  as  in  this 
instance,  Ambassador  Koo  makes  certain  statements  within 
the  office  of  his  ambassadorship,  within  the  jurisdiction  of 
his  primacy  as  the  sole  responsible  representative  of  the 
Chinese  government  before  our  Government,  as  the  one 
representative  of  that  Republic  of  China,  to  whom  this 
nation  looks  for  correct  information,  for  advice,  to  whom 
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it  looks  for  the  correction  of  any  misdeeds  or  misinforma¬ 
tion  which  may  have  either  occurred  or  been  given, — 

130  if  this  man,  Ambassador  Koo,  makes  a  statement  to 
this  Court,  how  far  can  this  Court  rely  upon  that 

statement? 

Now,  that  was  all  answered  in  this  Second  Circuit  case, 
and  I  will  just  read  so  much  of  it  as  refers  to  the  questions 
which  we  are  going  to  put: 

“So  that  the  certificate  of  the  Secretary  of  State  above 
referred  to,  certifying  to  the  official  character  of  Boris 
(Bottmatiev)  as  the  Russian  Ambassador  to  the  United 
States  is  not  only  evidence”  .  .  . 

Note  this,  Your  Honor.  What  type,  character  of  evidence  is 
it,  what  force  as  evidence  is  it? 

.  but  it  is  the  best  evidence.” 

Can  we  get  anything  stronger  or  more  satisfying,  anything 
upon  which  the  Court  can  place  its  foot  in  safety  and  secu¬ 
rity  in  coming  to  a  conclusion  in  this  matter? 

“It  is  the  best  evidence  of  Mr.  (Bottmatiev ’s)  diplomatic 
character  and  is  to  be  regarded  by  the  courts”  .  .  . 

May  I  stop  again?  How?  Can  a  court  say  “ Oh,  well,  that 
may  be  the  best  evidence,  but  I  think  I  would  like  to  hear 
Mr.  Roberts  debate  it  for  me.  I  would  like  to  hear  him  argue 
whether  or  not  Mr.  (Mottmatiev)  after  he  had  been  recog¬ 
nized  as  Ambassador,  really  is,  because,  after  all,  there 
might  be  another  one  that  Li  appointed.  We  would  like  to 
either  have  the  United  Nations  or  someone  else  an- 

131  swer  which  one  is  the  true  ambassador.” 

Can  he  do  it?  This  is  the  effect  of  the  best  evi¬ 
dence  : 

“It  is  to  be  regarded  by  the  courts  as  conclusive  on  the 
question  and  the  court  could  not  proceed  upon  argumenta¬ 
tive  and  collateral  proof.” 

I  ask  the  Court,  what  did  you  listen  to  this  morning?  Argu¬ 
mentative  and  collateral  proof  against  the  conclusive  char¬ 
acter  of  the  best  evidence  as  to  who  Mr.  Koo  represents, 
and  who  he  is. 
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“And  the  certificate  of  Mr.  (Bottmatiev)  given  under 
his  hand  and  seal  as  Russian  Ambassador  concerning  the 
membership  and  powers  of  the  Russian  Supply  Commit¬ 
tee” - 

This  is  the  Chinese  Air  Force.  Let’s  put  it  in: 

“And  the  certificate  of  Mr.  Koo,  given  under  his  hand 
and  seal  as  the  Chinese  Ambassador  concerning  the  mem¬ 
bership  and  powers  of  the  Chinese  Air  Force  .  .  .  must  be 
regarded  in  like  manner  as  an  authoritative  representation 
by  the  Chinese  government  on  that  subject.” 

Now,  what  is  the  effect  of  it  on  Your  Honor,  on  every  court 
in  the  United  States: 

“and  as  such,  binding  and  conclusive  in  the  courts  of  the 
United  States  against  that  government  on  the  matters  to 
which  it  relates.” 

Now,  then,  is  there  any  question  at  all  as  to 
132  whether  Ambassador  Koo  is  the  recognized  Ambas¬ 
sador?  Once  again,  we  like  to  rely  upon  our  oppon¬ 
ents,  just  as  we  did  with  reference  to  the  law  as  laid  down 
in  the  Mexican  case  cited  with  approval.  What  does  he  say 
in  the  final  paper  filed  this  morning  and  upon  this  particu¬ 
lar  matter? 

“Defendants  do  not  deny  that  the  recognized  Ambassa¬ 
dor  of  that  foreign  government  in  the  United  States  is  V.  K. 
Wellington  Koo.” 

Now,  there  can’t  be  any  question  but  what  we  have  the 
tree  admission,  then,  before  the  Court  that  we  have  a 
responsible,  recognized  Ambassador  from  China,  and 
neither  side  questions  the  fact  that  he  is  said  Ambassador. 
Now,  what  does  he  say?  WTiat  does  he  say  within  the  case 
just  cited  to  Your  Honor  from  the  Second  Circuit?  Let’s 
see  what  he  certifies  to.  That  becomes  of  extreme  import¬ 
ance,  because  now  we  are  not  indulging  in  argumentative 
and  collateral  proof.  We  are  indulging  in  the  revelant 
certifications  made  to  this  Court  by  the  responsible  repre¬ 
sentative  of  the  Chinese  government.  In  connection  with 
that,  too,  we  will  rely  upon  the  certification  of  our  Depart¬ 
ment  of  State,  in  which,  under  letter  dated  November  26th 
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it  is  stated — if  I  have  the  correct  date — this  very — Novem¬ 
ber  26th — this  very  important  matter  to  this  Court.  Your 
Honor,  as  so  many  courts  have  had,  who  have  had  questions 
involving  foreign  nations  in  litigation  before  the  courts, 
had  written  to  the  State  Department,  and  the  answer 

133  came  back  under  the  date  hereinbefore  mentioned 
“Reference  is  made  to  your  letter  of  November  27, 

1951,  inquiring  as  to  th  government  recognized  by  the  Gov¬ 
ernment  of  the  United  States  as  the  government  of  the  Re¬ 
public  of  China,  the  identity  of  the  ambassador  represent¬ 
ing  such  government  in  the  United  States,  and  the  identity 
of  the  President  of  the  Republic  of  China. 

‘  ‘  In  reply,  you  are  informed  that  this  Government  recog¬ 
nizes  the  National  Government  of  the  Republic  of  China, 
the  seat  of  which  is  at  Taipei,  Formosa.  The  latter  govern¬ 
ment  is  represented  in  the  United  States  by  Ambassador 
V.  K.  Wellington  Koo.” 

Now  we  have  two  points  settled.  We  have  it  settled  that 
there  is  a  recognized  plaintiff,  and  we  have  that  recognized 
plaintiff  represented  officially  by  Ambassador  Koo.  Now, 
who  is  it  who  finds  out,  certifies  and  advises  our  Government 
as  to  the  officials  of  his  government,  save  and  except  the 
recognized  representative  of  the  foreign  government  in 
question?  And  therefore,  in  reply  to  Your  Honor’s  letter 
the  State  Department  made  mention  of  a  letter  dated 
March  1,  1950,  from  Ambassador  Koo  to  the  Secretary  of 
State,  stating  that  Generalissimo  Chiang  Kai-shek  had 
that  day  resumed  the  office  of  President  of  the  Republic  of 
China.  That  is  a  year  and  one  half  ago. 

The  letter  of  March  1,  1950,  referred  to,  said,  not 

134  as  a  piece  of  casual  information,  not  as  a  piece  of 
argumentative  and  irrelevant  proof,  not  as  his  own 

statement  made  upon  his  own  initiative,  but  “under  in¬ 
structions  by  my  government”  and  Koo’s  governement  was 
the  recognized  government  of  the  Republic  of  China,  and 
he  says :  “Under  instructions  of  my  government.”  In  other 
words,  the  matter  was  of  that  importance  that  the  recog- 
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nized  government  of  the  Republic  of  China  considered  it 
essential  and  important  that  its  representative,  accredited 
to  our  Government,  should  immediately  advise  our  Gov¬ 
ernment  of  a  change  which  had  occurred  back  home  within 
its  own  boundaries  and  limitations.  “Under  instructions 
of  my  Government,  I  have  the  honor  to  inform  you  that 
Generalissimo  Chiang  Kai-shek  has  today  resumed  the  of¬ 
fice  of  President  of  the  Republic  of  China,  following  the 
discontinuance  of  the  circumstances  under  which  His  Ex¬ 
cellency  retired.’  ’ 

What  effect  has  that  upon  this  Court  with  relation  to 
the  information  therein  contained?  As  stated  in  258,  it 
is  conclusive  upon  the  Court,  and  why  shouldn’t  it  be?  Why 
should  not  the  solemn  declaration  of  the  recognized  and 
accredited  representative  of  a  friendly  foreign  and  recog¬ 
nized  nation  be  considered  as  truthful  and  accurate  ?  Who, 
pray,  can  be  more  accurate  with  reference  to  the  circum¬ 
stances  existing  in  his  own  nation  than  that  man  who  has 
been  selected  by  that  nation  and  accredited  to  this  nation? 

Are  we  going  to  rely  upon  some  some-time  Pro- 
135  fessor  in  Harvard?  Are  we  going  to  recognize  some¬ 
body  who  has  written  an  article  in  some  paper  with 
relation  to  who  is  or  who  is  not  the  President  of  China? 

Are  we  to  recognize  Li  as  continuing  to  be  the  President 
of  China  because  forsooth  he  was  invited  to  breakfast  by 
the  President  at  the  President’s  home  one  morning? 

Isn’t  it  strange  that  with  all  this  said  about  Li,  about  his 
being  President  of  China,  that  he  never  assumed  the  title? 
He  never  went  above  acting  President.  He  was  the  acting 
President  during  Chiang ’s  retirement. 

When,  forsooth,  Coolidge  was  raised  to  the  Presidency 
by  the  death  of  his  predecessor,  was  he  known  as  Acting 
President  Coolidge?  He  became  President  of  the  United 
States. 

But,  again,  we  like  to  go  to  the  opposition.  We  like  to 
go  to  them  for  proof,  not  collateral  and  irrelevant,  but 
directly  in  point.  This  business  of  Chiang  not  being  the 
President  of  China  is  a  pure  after-thought.  It  was  never 
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raised  until  a  summons  went  out  under  the  seal  of  this 
Court  to  try  to  drag  those  two  men  before  this  Bar,  at 
which  they  have  consistently  been  afraid  to  come,  have 
played  cat  and  mouse,  have  refused  to  accept  service,  and 
have  up  until  this  last  fewT  days,  and  immediately  de¬ 
parted  from  the  jurisdiction  when  they  heard  that  this 
suit  was  filed. 

►  Do  I  say  it  is  an  after-thought?  Am  I  justified  in 
saying  it  is  an  after-thought?  Once  again  I  go  out  of 

saying  it  is  an  after- thought?  Once  again  I  go 
136  out  of  Mow’s  own  mouth.  Once  again  I  want  to 
find  the  real  reason  behind  this  refusal  of  this  man 
to  obey  the  orders  of  his  superiors.  Soldier?  Is  that 
soldier-like  conduct?  Supposing  the  greatest  General  we 
had  in  this  last  war,  in  the  minds  of  so  many,  w*hen  he 
was  summoned  recently  to  return  from  Japan,  supposing 
he  had  sat  stuffed  in  a  corner,  the  way  these  two  men 
have,  and  said  “No,  I  won’t  obey  your  order.  I  wmn’t 

►  come  back  from  Japan.  You  won’t  take  my  command 
from  me.  I  won’t  give  vou  an  account  of  mv  steward- 
ship.  I  am  going  to  stuff  and  huff  and  blowT  over  here  in 
Japan,  where  I  have  been  known  for  the  last  four  or  five 
years.  I  refuse  to  recognize  your  authority.” 

Supposing  that  happened,  how  would  we  back  home 
think  about  him?  Would  we  listen  to  a  lawyer  stand  in 
”  a  court  room  telling  what  a  wonderful  soldier  he  was? 
The  father  of  the  Chinese  Air  Force?  How  far  would  an 
American  lawyer  get  then  in  trying  to  defend  such  con¬ 
duct? 

And  is  it  any  the  less  because  another  sovereign  nation 
in  this  world  of  ours  is  making  the  same  appeal  now  to 
our  courts  for  that  kind  of  a  square  deal?  That  nation 
has  complimented  us  by  coming  into  this  Court  and  ask¬ 
ing  for  it.  It  is  entitled  to  it. 

And  did  Mow  have  anything  to  say  against  Chiang  when 
he  received  word  that  he  wms  suspended?  Did  he  say 
'  anything  against  Chiang  when  he  was  ordered  to  turn  back 
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137  the  records  and  turn  over  the  money  he’s  spending 
now,  without  right,  not  any  more  right  than  I  have, 

not  any  more  right  than  his  counsel  has?  Did  he  then  talk 
about  Li  being  the  only  President,  and  that  therefore  this 
Court  was  without  jurisdiction. 

No.  This  is  the  best  evidence  of  the  psychology  of  this 
bird  Mow,  flying  about  this  country,  that  one  could  get. 

And  it  not  merelv  comes  out  of  his  own  mouth,  but  he  < 

makes  a  record  of  it,  so  that  no  one  will  be  mistaken  as 
to  what  he  said,  or  what  his  thought  was,  or  what  his 
intention  was.  Here  is  what  he  said: 

“As  soon  as  the  chief  culprit  has  received  his  punish¬ 
ment  and  the  whole  case  is  closed,  X  shall  be  ready  to  hand 
over  in  proper  sequence  the  various  matters  under  my 
control  throughout  these  years.” 

Can  you  imagine  that  subordinate  saying  that  in  an 
American  army  to  a  superior  officer  who  had  given  him 
orders?  He  is  going  to  be  the  judge  of  when  he  shall 
turn  these  things  over.  He  is  the  one  who  is  going  to 
say  whether  the  whole  case  is  closed.  “As  soon  as  the 
chief  culprit  has  received  his  punishment  and  the  whole 
case  is  closed.” 

And  this  to  the  Ambassador  of  China.  That  language 
from  this  man,  flouted  here,  blown  all  over  this  Court  room 
as  the  greater  father  of  the  Chinese  Air  Force.  That’s 

the  kind  of  a  man  he  is.  That’s  the  kind  he  proved  < 

138  himself  to  be  when  this  suit  was  filed.  “I’ll  come 
in  and  accept  service  when  I  want  to.  When  it 

benefits  me,  I’ll  be  there.  As  soon  as  the  case  is  closed,  I 
will  do  what  I  want  to  do.” 

We  are  going  to  show  him  that  in  an  American  court 
he’s  going  to  do  what  the  Court  tells  him  to  do.  He’s  not 
going  to  any  more  play  cat  and  mouse  with  the  Court, 
now  that  the  Court  has  him  within  its  jurisdiction,  and 
he’s  not  going  to  assume  to  be  the  judge  and  jury  of 
when  he  shall  turn  over  this,  that,  or  the  other  thing.  The 
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Court  will  tell  him  and  he  will  obey,  and  the  sooner  he 
learns  it,  the  better  off  he  will  be. 

“Besides,  I  already  issued,  early  in  May  of  this  year, 
orders  to  my  subordinates  to  work  on  matters  relating  to 
the  handing  over.” 

Now,  the  conduct  of  Mow  and  Hsiang  after  this  suit  has 
been  filed  is  in  direct  conformity  with  the  psychology 
and  the  language  and  the  conduct  evidenced  by  that  sort 
of  talk. 

Did  he  say  anything  about  Chiang  Kai-shek  not  being 
President?  Does  he  say  anything  at  all  about  the  govern¬ 
ment  not  having  authority  to  turn  over  anything  to  him? 
Or  not  having  any  authority  to  require  him  to  turn  any¬ 
thing  over  to  the  government?  No. 

He  is  the  self-appointed  crusader  of  all  that  he  considers 
to  be  the  moral  conduct  of  the  entire  Chinese  nation. 
139  Once  again,  I  say  a  bit  of  a  burden  to  tote  on  his 
shoulders,  and  he  must  have  been  out  of  breath  run¬ 
ning  to  New  York  and  then  back  again.  And  so  with 
Hsiang. 

Now,  then,  we  have  this  settled.  Now,  as  to  what  did 
that  language  refer?  He  wTas  advised  by  his  Ambassador, 
away  back  in  May,  that  the  Chinese  government  had  de¬ 
termined  upon  a  unification  of  the  various  Chinese  com¬ 
missions  then  in  this  country  procuring  necessary  mate¬ 
riel  and  so  forth  for  the  Chinese  government.  We  did 
something  about  that,  too,  didn’t  we?  There  was  some 
opposition  to  it.  In  a  democratic  country  we  expect 
opposing  opinion.  But,  nevertheless,  the  unification  was 
determined  upon  by  the  recognized  government  of  the 
Republic  of  China  within  the  limits  of  the  jurisdiction 
in  which  it  was  functioning.  And  in  the  Ricaud  case, 
that  is  conclusive.  With  reference  to  the  details  or  with 
regard  to  the  wisdom  of  the  result,  we  have  no  concern. 

And  so  this  father  of  the  Chinese  Air  Force  had  been 
told  as  early  as  in  May  that  a  unification  of  these  various 
procurement  agencies  had  been  effected.  For  instance,  as 
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early  as — no,  as  late  as  November  14th,  1951,  our  Am¬ 
bassador  again  wrote  to  our  State  Department,  review¬ 
ing  what  theretofore  had  occurred,  and  I  quote  from  it: 

“In  accordance  with  the  order  of  the  Chinese  govern¬ 
ment  ...” 

Now  you  notice  it  isn’t  in  accordance  with  Chiang’s 

140  order,  it  isn’t  in  accordance  with  ‘‘mv”  order, 
Ambassador  Koo’s  order — it  is  in  accordance  with 

the  order  of  the  Chinese  government,  recognized  by  our 

Government  as  the  Chinese  government - 

“dated  April  27,  1951,  as  supplemented  by  additional  or¬ 
ders,  the  following  Chinese  military  procurement  agencies 
in  the  United  States  have  been  abolished:  .  .  .  B.  The 
Chinese  Air  Force  Office  in  the  United  States.” 

Would  Mow  recognize  that?  No,  he  wouldn’t  recognize 
it.  He,  the  father  of  the  Air  Force,  made  such  by  the 
government  which  he  now  refuses  to  obey,  which  he  now 
refuses  to  acknowledge  to  have  any  authority  over  him 
whatsoever,  he  refuses  to  obey  or  recognize  the  order 
which  abolished  the  Chinese  Air  Force  away  back  in  April, 
although  he  was  advised  of  it  on  the  first  of  May. 

Now  we  have  it  said  this  morning  that  the  reason  for 
it  is  because  Li  is  President,  he  was  invited  to  breakfast 
one  day  by  the  President  of  the  United  States.  There¬ 
fore,  he  is  the  recognized  President  of  China,  although  he 
was  always  known  and  is  still  known  as  Acting  President. 
He  didn’t  go  quite  that  high,  he  didn’t  take  that  last 
step.  He  stepped  to  New  York  instead,  and  stayed  there. 

Now,  once  again  we  like  to  have  further  recognition  of 
the  truth  and  the  accuracy  of  the  statement  made  just  a 
few  moments  ago  to  Your  Honor,  that  this  whole  busi¬ 
ness  of  Chiang  Kai-shek  no  longer  being  President, 

141  is  an  after-thought.  It  is  an  after-thought  because 
of  what  I  read  to  you  as  the  reason  why  Mow  refused 

to  obey  the  commands  of  his  government.  And  secondly, 
if  I  may  be  allowed  to  adopt  the  adjective  which  was  used 
so  frequently  by  Mr.  Roberts  this  morning, — amazing. 
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We  have  the  amazing  admission  made  in  argument  this 
morning  that  when  Mr.  Mow  really  had  a  matter  which 
he  wanted  to  take  up  with  the  Chinese  government  back 
home,  and  no  matter  was  so  important  as  the  corruption 
among  the  officials  as  it  impinged  upon  his  administra¬ 
tion  of  the  Chinese  Air  Force,  with  whom,  please,  did  he 
take  it  up?  Chiang  Kai-shek. 

He  goes  all  the  way  to  Washington,  back  to  Formosa,  to 
take  this  matter  up  with  Chiang  Kai-shek,  whom  he  now 
says  has  nothing  to  do  with  it  at  all,  that  he’s  not  the 
President,  never  has  been  since  1949.  But  yet  he  himself 
last  fall,  in  the  fall  of  ’50,  recognized  Chiang  as  the 
proper  person  to  leave  this  country  to  see  upon  the  mat¬ 
ters  and  things  he  blubbered  about  all  through  the  papers 
which  he  caused  to  be  filed  in  this  case. 

Now,  Your  Honor,  I  guess  probably — I  don’t  know — 
the  President  did  take  Li  to  breakfast.  He  takes  lots  of 
people  to  breakfast.  I  hope  he  will  continue  to.  But 
about  the  last  thing  I  can  know  from  the  same  President 
of  the  United  States  with  regard  to  who  is  the  President 
of  China,  is  October  9,  1951.  This  is  away  after  that 
White  Book,  and  I  think  even  Li  w’ould  have  been  in 
142  bad  case  if  he  had  had  no  other  breakfasts  than 
the  one  upon  which  reliance  is  had  for  his  recogni¬ 
tion,  between  the  time  that  he  had  it  and  this  particular 
date  which  I  call  to  Your  Honor’s  attention,  October  9, 1951 : 
“His  Excellency, 

Generalissimo  Chiang  Kai-shek, 

President  of  the  Republic  of  China, 

Taipei,  Taiwan. 

“It  gives  me  pleasure  to  convey  to  Your  Excellency  and 
to  the  people  of  China  good  wishes  and  felicitations  from 
the  President  of  the  United  States  on  this  National  Anni¬ 
versary. 

“Harry  S.  Truman.” 

Mr.  Roberts:  Let  me  see  that,  please. 

Mr.  Leahy:  Now,  let’s  see — I  was  interrupted.  I  was 
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about  to  read  about  what  notice  this  head  of  the  Chinese 
Air  Force,  the  father  of  the  Republic,  what  notice  he  had 
with  reference  to  what  was  going  on  in  his  own  govern¬ 
ment,  and  what  relation  it  had  to  his  activities  here.  These 
are  notifications  which  were  given  to  our  State  Department 
by  Mr.  Koo : 

“The  Chinese  Ambassador  presents  his  compliments  to 
the  Acting  Secretary  of  State,  and  referring  to  the  Em¬ 
bassy  note  of  May  8,  1945” - 

That  is  the  note  acquainting  the  United  States  with  the 
abolition  of  the  various  procurement  agencies  in  this  coun¬ 
try  and  their  unification,  of  the  suspension  of  Mow 

143  and  also  the  discharge  of  Hsiang - 

“transmitting  a  foreign  official  status  notification 

form  filled  out  by  Colonel  Hsiang,  has  the  honor  to  inform 
the  Secretary  that  Colonel  Hsiang,  Executive  Officer  and 
member  of  the  office  in  the  United  States  of  the  Chinese 
Air  Force,  has  been  dismissed  from  office  as  of  August  21, 
1951.” 

And  from  that  date  on,  mind  you,  those  men,  with  this 
arrogance,  have  refused  to  turn  back  to  the  government 
of  China  the  government’s  own  property.  Suppose  that 
would  happen  with  one  of  our  officers.  How  long  would  he 
stand  there  in  his  impertinence  and  his  impudence,  telling 
the  President  of  the  United  States,  for  instance,  because 
Koo  would  have  a  position  of  comparable  importance  re¬ 
garding  the  Chinese  in  this  country,  telling  him:  “Mind 
your  own  business.  I  w’on’t  give  you  back  anything.  I  am 
going  to  keep  this  job.  I ’m  going  to  do  what  I  vrant  to  do. 
I  am  going  to  spend  the  money  as  I  want  to.  I  am  not 
going  to  give  it  to  you,  and  I  want  you  to  know  it,  because 
I  don’t  think  you  have  any  business  in  the  matter.  I  will 
take  care  of  that  when  the  case  is  closed  and  when  I  want 
to  have  the  thing  turned  over,  I’ll  turn  it  over.” 

Such  conduct  is  defended  here.  Such  conduct  is  defended 
in  the  face  of  the  law  as  laid  down  by  the  Supreme  Court, 
and,  let  me  add  the  same  phrase  again,  common 

144  sense.  How  far  can  the  affairs  of  the  Chinese  govern- 
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ment  be  administered  in  this  country  if  the  subordi¬ 
nate  officers,  one  of  whom  has  been  discharged  and  the 
other  suspended,  stands  in  front  of  the  Embassy  with  his 
thumb  to  his  nose  and  tells  the  Ambassador  where  he  can 
get  off,  or  go  to  ? 

That  is  what  has  been  done.  And  then  tells  the  Court  the 
same  thing — “We’ll  come  in  on  service  when  we  want  to.” 
And  the  only  way  we  could  drive  them  to  service  was  by 
getting  the  assistance  of  this  Court  to  preserve  the  status 
quo.  Records  lost?  Who  took  any  records  out?  Once 
again  we  hear  the  amazing  information  and  argument  this 
morning  that  four  boxes  of  records  were  removed.  Bv 
whom  ?  By  these  men. 

Mr.  Roberts:  That  is  not  correct,  Your  Honor. 

Mr.  Leahy:  He  was  in  charge.  You  boasted  of  it  this 
morning.  He  was  in  charge,  and  Hsiang,  who  had  done 
so  much  that  he,  too,  received  the  econiums  of  counsel  as 
to  the  fine  work  already  accomplished  by  him — and  I  am 
not  going  to  deny  that.  I  hope  they  have  done  fine  work. 
I  hope  that  they  have  been  an  honor  up  to  this  time  in 
everything  that  is  sound  and  honest  and  decent  and  patri¬ 
otic  to  the  advancement  of  their  fatherland,  and  China.  I 
hope  that  is  found  to  be  true. 

What  I  am  arguing  up  against  is  this :  Those  men  are  in 
the  army,  and  when  those  men  have  received  an  order,  it  is 
not  for  them  to  question  why.  When  their  supporters 
145  in  power  have  given  that  order,  it  is  for  them  to 
obey  it,  and  they  can’t  come  into  an  American  court 
room  and  expect  either  to  attempt  to  interpret  the  Chinese 
constitution  or  who  is  the  President  of  China,  or  whether 
bread  is  selling  at  five  cents  or  ten  dollars  a  pound  there. 

That  is  what  I  say,  and  when  they  have  been  dismissed  as 
of  August  21st,  I  don’t  condone  any  of  the  conduct  from 
that  date  on.  I  think  they  should  be  ashamed  of  them¬ 
selves.  If  they  had  nothing  to  hide,  they  would  have  been 
in  this  court  room  with  a  full  answer  at  once.  They  wouldn ’t 
be  assailing  the  jurisdiction  of  this  Court  to  make  this  de¬ 
termination.  They  would  be  crying  for  the  opportunity 


to  let  the  world  know  how  they  spent  that  money  and  how 
much  they  have  left.  Honesty  and  fair  dealing  doesn’t  hide 
behind  subterfuge,  and  there  is  no  reason  on  this  earth  to 
be  down  here  questioning  whether  a  man  of  the  type  and 
character  of  Mr.  McCracken  has  thrown  records  out  of  the 
window,  has  hid  them,  or  who  has  tried  to  open  a  safe  and 
steal  the  secret  code.  What  kind  of  nonsense  is  that? — to 
be  pronounced  in  a  court  room?  It  may  be  all  right  for  a 
newspaper.  It  gives  good  reading.  It  makes  a  good  head¬ 
line.  Maybe  we  ought  to  print  it  in  blood,  because  they 
are  shedding  some  blood  over  there  in  the  East  today. 

Mr.  Roberts:  That  statement  is  not  correct,  Your 
Honor. 

146  Mr.  Leahy:  I  know  what  the  statement  was,  and 
you  know  why  it  was  made,  and  I  know  why  it  was 
made  in  the  moving  papers  of  this  case,  as  if  I  went  in  with 
full  force  and  violence,  and  you  say  in  New  York  with  force 
and  violence — as  if  this  former  Secretary  of  our  Army,  a 
noted  Judge,  and  one  of  the  grandest  citizens  this  country 
can  boast  of,  would  send  a  bandit  in — to  do  what?  To  try 
to  get  this  man  Mow  outside  of  a  closed  closet  and  have  his 
head  and  face  appear  once  more  in  public. 

And  yet  he’s  abused  as  having  exercised  violence.  Time 
that  talk  stops,  and  let’s  get  back  to  the  issues. 

Now,  then,  we  have  Hsiang  disposed  of.  He  was  dis¬ 
missed  as  of  August  first.  Now  what  happened  to  Mow  as 
of  August  first?  He  has  been  suspended  from  all  his  duties, 
including  that  of  Director  of  the  Office  in  the  United  States 
of  the  Chinese  Air  Force,  formerly  known  as  the  Washing¬ 
ton  Office  of  the  Commission  on  Aeronautical  Affairs,  as  of 
August  21st,  1951. 

He’s  the  same  kind  of  an  example — a  fine  example  to 
his  force  and  his  staff.  No  wonder  they  resigned.  What 
a  moral  he  built  up.  What  a  fine  atmosphere  he  has  left 
behind  in  which  to  cherish  the  memory  of  Mow  and  Hsiang. 

But  to  come  to  the  point.  There  was  nothing  said  this 
morning  to  show  that  this  Court  was  without  jurisdiction 
to  entertain  this  particular  suit.  The  Republic  of 
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147  China  has  the  right  to  become  a  plaintiff.  The  Re¬ 
public  of  China  is  the  recognized  government  of  the 
Chinese  people,  by  the  United  States.  Ambassador  Koo  is 
the  recognized  representative  of  that  recognized  Govern¬ 
ment  here  in  the  United  States.  Who  is  president,  or  who 
holds  any  other  office  within  the  government  is  immaterial 
and  irrelevant.  It  is  the  government  which  is  acting,  that 
government  recognized  by  the  United  States  through  its 
recognized  and  accredited  agent  and  representative,  Am¬ 
bassador  Koo. 

And,  therefore,  the  Court  has  full  jurisdiction  to  enter¬ 
tain  this  simple  suit  for  accounting,  the  same  as  if  the 
plaintiff  had  been  John  Doe  instead  of  the  Chinese  Republic. 

Now,  much  that  I  have  said  has  covered  the  question  of  a 

preliminary  injunction.  In  opening  this  argument,  I  had 

said  to  Your  Honor  that  I  saw  onlv  confusion  in  what  was 

•/ 

urged  as  to  why  it  should  not  be  granted — confusion  first  as 
to  the  identity  of  the  parties,  confusion  as  to  the  issue, 
confusion  as  to  the  purpose  for  which  the  preliminary  in¬ 
junction  is  sought,  and  confusion  again  to  the  extent  and 
limits  of  the  injunction  as  it  is  urged. 

Now,  why?  First,  as  the  opposition  to  its  granting  was 
the  question  whether  or  not  this  Court  has  jurisdiction. 
We  know  the  Court  has  jurisdiction  to  issue  temporary  in¬ 
junctions  in  a  proper  case.  We  all  know  and  will  not  argue 
or  discuss  that  the  issuing  of  such  injunctions  lies 
14S  within  the  sound  discretion  of  the  Court. 

The  reason  why,  however,  the  opposition  states 
that  the  Court  should  not  move  in  its  discretion  to  this 
issuance  is  because,  No.  1:  The  injunction  sought  is  too 
broad,  because  it  seeks,  for  instance,  the  transfer  or  the 
protection  of  papers  which  might  be  privileged.  Privileged 
to  whom?  The  confusion  in  the  defendants’  minds  is  that 
on  their  own  admission,  this  property  is  the  property  of 
the  Chinese  government.  These  are  not  their  privileged 
records.  We  are  not  asking  Your  Honor  to  go  into  the  house 
of  A  and  there  take  over  the  records  of  B,  somebody  who  is 
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a  stranger  to  the  suit.  We  are  only  asking  that  our  own 
property  be  taken  care  of. 

Will  you  tell  me  how  there  can  be  a  privilege  in  Mow  not 
to  tell  the  government  of  which  he  is  an  agent,  what  is  going 
on  within  the  limits  of  his  agency?  What  private  papers  of 
Mow*  are  in  that  office?  This  is  the  office  of  the  Chinese 
Air  Force.  This  is  the  Air  Force  w’hich  under  appropriate 
authority  of  the  Chinese  government  has  been  abolished. 
And,  therefore,  all  the  records  and  property  of  the  Chi¬ 
nese  government  belongs,  as  it  did  w’hile  Mow  had  them, 
in  the  Chinese  government,  save  that  they  are  supposed  to 
go  into  the  new’  agency  w’hich  now  includes  the  Air  Force. 
Where  is  the  privilege?  Privilege  against  whom?  There 
might  be  a  privilege  against  incrimination.  I  don’t 
149  even  hint  that.  But  it  was  argued  this  morning 
that  it  couldn’t  be  done.  Once  again,  confusion.  We 
wouldn’t  be  seeking  to  administer  the  criminal  law  of  China 
if  a  w’arrant  w’as  sw’orn  out  against  Mow’  and  Hsiang  for 
conversion  of  funds,  for  embezzlement.  A  Chinaman  can’t 
embezzle  money  in  this  country,  any  more  than  anybody 
else.  He  has  no  privilege  so  to  do  it,  neither  would  I  have 
if  I  were  in  China.  We  have  some  of  our  poor  newspaper 
men  over  in  jail  in  Czecho-Slovakia,  don’t  w’e?  Can  our 
State  Department  be  heard  to  say,  to  go  over  and  say  “Wait 
a  minute.  You  can’t  imprison  an  American  citizen.”? 
Confusion.  Privilege - 

The  Court:  This  might  be  a  good  time  to  take  a  recess, 
and  at  this  time  wre  wdll  take  a  15  minute  recess. 

(Whereupon,  a  recess  w’as  taken.) 

The  Court:  Mr.  Leahy,  you  may  continue. 

Mr.  Leahy:  I  w’ill  try  to  be  brief,  Your  Honor.  I  believe 
we  had  covered  the  point  on  the  question  w’e  w’ere  to  debate 
before  Your  Honor  this  afternoon,  with  relation  to  the 
dismissal  of  the  cause  of  action  because  of  the  lack  of  juris¬ 
diction  in  the  Court,  and  I  had  passed  on  to  the  question 
of  the  issuance  of  a  preliminary  injunction  as  we  pray. 

I  had  already  covered,  in  part,  at  least,  those  arguments 
which  w’ere  urged  this  morning  in  opposition  to  the  grant- 
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ing  of  the  preliminary  injunction.  As  to  the  jurisdictional 
point,  I  had  observed  that  we  would  rest  on  so  much 

150  of  the  argument  as  had  been  made  generally  upon 
the  question  of  the  jurisdiction  of  the  Court  on  the 

main  case. 

Secondly,  upon  the  point  of  privilege,  I  had  pointed  out 
to  the  Court  that  it  was  a  misapprehension  of  privilege, 
because  in  this  case  the  records  were  not  the  records  of  the 
defendants,  the  records  were  all  records  of  the  Chinese 
government,  that  what  the  Chinese  government  sought  on 
the  injunction  was  merely  the  return  to  itself  of  its  own 
records, — hardly  even  the  return,  but  the  permission  in  the 
government  to  use  its  own  records,  because  the  defendants 
at  no  time  had  any  right  to  the  records  apart  from  or  against 
the  Republic  of  China,  and,  therefore,  there  could  be  no 
privilege  in  the  defendants  with  reference  to  any  of  those 
records,  save  and  except  upon  some  other  ground  than  that 
urged  by  counsel  for  defendants  this  morning,  and  that  it 
was  a  clear  misapprehension,  if  I  may  repeat,  upon  the 
counsel  in  regard  to  privilege  which  led  him  into  the  argu¬ 
ment  which  he  advanced  as  against  the  granting  of  the  pre¬ 
liminary  injunction. 

And  the  same  is  true  with  reference  to  the  whole  matter. 
It  doesn’t  seem  to  appear  yet  to  counsel  for  defendants  that 
this  property  is  the  property  of  the  Chinese  government, 
that  it  is  not  the  property  of  the  individuals  who  happened 
to  be  in  office  at  that  time.  The  office  has  been  abolished, 
it  has  been  ordered  turned  over  to  another  office  by  the 
very  government  which  put  the  defendants  in  the 

151  the  Chinese  Air  Force  in  the  first  instance. 

And  on  the  other  point  made  this  morning,  on 
the  question  of  the  balancing  of  advantages  and  injuries 
which  might  be  suffered  or  experienced  in  the  event  of  the 
issuance  of  the  injunction,  once  again  counsel  has  entirely 
missed  the  point.  There  can  be  no  injury  to  the  defendants, 
none  at  all,  because  this  is  the  Chinese  government  asking 
for  its  supervision  as  a  sovereignty  over  its  own  records, 
its  own  papers,  and  its  own  office. 
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Mow  had  been  suspended  and  ordered  to  turn  over. 
Hsiang  has  been  dismissed.  He  never  had  anything,  any¬ 
way,  that  he  had  any  colorable  right,  if  you  please,  to  hold 
possession  of.  Therefore,  he  has  absolutely  no  standing 
in  this  Court  at  all. 

Now,  then,  it  comes  down  simply  to  this:  The  Chinese 
government  says  to  Mow:  “You  are  suspended.  Turn  over 
your  records.’ ’  He  said  “I  won’t,  because  I  think  if  I  did, 
you  might  find  out  something.  Those  who  at  one  time  had 
misappropriated  some  money  in  China  will  have  these  rec¬ 
ords,  so  that  I  can’t  use  them.”  “Oh,  but  you  can  use 
them.  The  Court  protected  you  on  it.  The  Court  said  you 
might  have  access  to  the  records  at  any  time  to  make  up 
the  accounting.”  And  counsel  savs  “But  vou  won’t  let  me 
put  on  my  defense.”  The  defense  is  the  accounting,  and 
we  said  “Go  ahead.  You  have  access  to  them  any 
152  time  you  want  them.  What  more  do  you  want? 

What  more  as  an  honest  man  do  you  want  of  those 
records?”  He  said  “I  don’t  want  anybody  else  to  use 
them.”  That  is  no  legal  defense.  “I  am  afraid  if  I  turn 
over  the  monies,  then  someone  else  in  the  Chinese  govern¬ 
ment  may  come  in  and  misappropriate  the  monies.”  That 
is  no  defense  to  the  order  to  turn  over. 

So  there  is  no  occasion  for  balancing  of  injuries,  advan¬ 
tages,  disadvantages.  There  is  no  defense  in  the  defendants 
at  al.  They  are  just  as  naked  of  a  defense  as  if  there 
weren’t  any  question  of  law  in  existence.  Their  only  de¬ 
fense  is  “I  won’t  turn  them  over  until  the  culprit  is 
convicted.” 

Imagine  that.  For  instance,  there  is  an  order  of  Your 
Honor  to  the  Clerk  of  this  Court  to  turn  over  monies  and 
records  in  his  possession  and  his  answer  is  “I  won’t  turn 
them  over  until  vou  convict  John  Brown,  because  I  think 
John  Brown  is  a  crook,  and  he  was  Clerk  here.” 

Somewhere,  we  have  got  to  put  a  stop  to  this  absurd 
argumentation, — argumentative  and  collateral — no  sub¬ 
stance  to  it.  There  is  no  substance  any  soldier  can  make 
to  an  order,  except  to  obey  it,  and  when  the  sovereign 
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government  tells  to  one  of  its  underlings  “You  have  been 
suspended.  I  made  you  what  you  were.  I  now  am  not  satis¬ 
fied  with  what  you  are  doing.  I  have  put  another  in  your 
place.  Give  account  of  your  stewardship.”  There  is 

153  no  answer  except  to  give  the  account.  We  have  not 
transgressed  any  limit  of  due  process  of  law  in  the 

preliminary  injunction  wThich  wTe  pray. 

And  here  is,  to  borrow  the  adjective  again,  another  amaz¬ 
ing  bit  of  argumentation.  The  Cha  affidavit  goes  into  de¬ 
tail.  It  advises  this  Court  of  whom  the  defendants  are,  and 
how  they  became  what  and  w’ho  they  are.  It  advises  this 
Court  of  the  millions  of  dollars  which  were  entrusted  to 
those  tw’o.  It  also  advises  the  Court  that  there  came  a  time 
in  the  good  judgment  of  a  sovereign  nation  when  that  nation 
thought  that  they  no  longer  should  remain  in  office  and 
they  w’ere  accordingly  respectively  dismissed  and  suspended 
from  office. 

The  Cha  affidavit  gives  date,  time  and  place.  It  crosses 
the  T  and  dots  the  I,  and  there  has  never  been  a  denial  of 
one  averment  which  was  relevant  or  material  to  this  case, 
by  the  defendants — not  one.  But  there  is  an  appeal  to  this 
smoke  screen,  which,  as  I  say,  has  no  substance  in  law%  and 
with  reference  to  the  factual  situation  it  has  no  place  in 
a  court  of  lawT,  nothing  but  political  matters  w’hich  have 
already  been  determined  against  him  by  the  government 
which  has  the  capacity  so  to  adjudicate,  and  the  juridical 
questions  involved  lie  within  the  single  issue  of  an  ac¬ 
counting. 

They  haven’t  denied  the  receipt  of  the  money.  They 
haven’t  denied  the  expenditure  of  the  money.  They 

154  haven’t  denied  their  discharge  and  suspension.  They 
simply  say,  in  stubborn  defiance  of  the  government 

to  wffiich  they  claim  citizenship  and  in  wffiich  they  claim  to 
be  citizens,  that  they  will  not  do  it  because,  as  counsel  said 
this  morning,  to  turn  over  the  records  means  that  there 
are  those  wffio  have  misspent  ten  million  dollars,  and  Your 
Honor  protected  them.” 
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The  statement  was  made  again,  for  the  last  three  weeks 
this  whole  Air  Force  is  in  confusion,  that  here  there  was 
material  which  should  be  shipped  abroad,  that  demands  of 
Formosa  require  the  immediate  transaction  of  business,  and 
it  hasn’t  been  transacted. 

Why  not?  Because  those  who  still  retain  the  office  in 
stubborn  defiant  refusal  to  surrender  it  under  command, 
ran  out  of  town  and  left  it,  abandoned  it,  and  if  there  is  any 
confusion,  if  there  is  any  destruction  of  business  within 
the  office,  take  it  upon  those  same  shoulders  which  have 
assumed  this  burden  we  spoke  of  earlier. 

There  are  those  who  are  here  in  this  Court  room  who  are 
ready  to  go  into  that  office  tomorrow  morning  and  will  con¬ 
duct  it  and  will  carry  on  its  affairs  and  will  see  to  it  that 
materiel  is  gotten  across  into  Formosa  where  it  belongs,  or 
out  among  those  guerrillas  which  it  was  said  this  morning 
need  it  for  fighting  on  the  mainland.  We  are  not  naked  of 
men  simply  because  these  two  defendants  happen  to  have 
been  drawn  in  this  Court  of  necessity  in  order  to 
155  allow  the  business  of  China  to  go  on. 

How  long  are  they  going  to  continue  in  this  ar¬ 
rogant  defiance.  They  even  bring  it  into  this  Court  room, 
and  thev  even  stand  here  and  have  the  hardihood  to  sav 
that  '‘We  are  the  only  people  who  can  transact  business 
for  the  Government  of  China.  We  are  the  only  people  who 
can  be  trusted.” 

All  that  argument  was  decided  against  them  in  Formosa. 
All  of  this  talk  which  vou  have  listened  to  now  for  so  long 
in  this  Court  room  on  these  motions.  Mow  met  with  Chiang 
Kai-shek  in  November,  1950.  All  of  his  complaints,  if  I 
may  use  the  vernacular  all  of  those  bellyaching  complaints 
that  he  makes  here  now  through  counsel,  have  long  ago  been 
passed  upon  by  the  political  party  and  entity  which  had 
the  jurisdiction  to  make  the  finding,  found  against  him. 
And  still  he’s  not  satisfied.  No,  because  psychologically 
he  will  be  satisfied  only  with  an  order  which  Mow  gives 
to  Mow. 
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I  say  then  we  stand  before  Your  Honor  with  reference 
to  this  preliminary  injunction  in  this  case.  We  have  made 
allegations  which  abundantly  give  a  picture  to  the  Court 
of  a  situation  in  which  a  sovereign  nation  needs  protection 
with  regard  to  one  of  the  most  essential  elements  of  its 
administration  of  affairs  in  this  nation. 

Think  of  it.  This  country  which  alone  on  that  little 
island  is  standing  out  against  the  hordes  of  communism  in 
Asia,  are  crying  for  material,  and  these  two  defiant 

156  defendants  stand  here  and  throw  a  road  block  against 
the  transfer  of  that  material  to  that  nation  crying  for 

it,  and  we  are  expected  in  a  court  of  equity  to  kneel  quietly 
and  humbly  pray  in  thanksgiving  for  the  glorious  service 
they  have  rendered  in  the  past. 

We  are  prepared,  having  made  this  showing,  which  cries 
for  the  protection  of  a  court  of  equity,  to  carry  on  that 
office,  and  we  only  ask  for  the  right  to  do  it,  as  we  have  as  a 
sovereign  nation,  and  at  the  same  time  ask  the  Court  fully 
to  protect  these  defendants  by  giving  them  the  right  at  all 
times  to  comes  in  and  seek  whatever  records  may  be  neces¬ 
sary  for  their  defense,  to-wit,  to  make  the  accounting  which 
they  must  make. 

Now,  what  more  fair  attitude  can  a  sovereign  nation 
adopt  before  the  Bar  of  Justice  of  another  nation?  What 
more  can  it  be  called  upon  to  do?  It  is  simply  idle  to  stand 
here  and  say  that  there  is  no  one  who  can  go  through  these 
records  except  these  two  men.  It  is  their  duty  to  assist. 
If  Mr.  Mow  is  the  character  painted  so  eloquently  by  such 
able  counsel  this  morning,  then  he  will  rejoice  in  the  oppor¬ 
tunity  of  giving  an  example  of  his  patriotism  and  devotion 
to  duty  by  rendering  all  the  assistance  he  can  in  the  matter 
of  the  accounting  and  general  aid  and  and  about  the  neces¬ 
sary  business  at  hand. 

The  rest  is  all  bunk,  and  junk.  It  is  so  much  talk 

157  which  goes  upon  the  air  and  ought  to  be  forgotten. 

Now,  with  regard  to  the  order  which  was  issued  by 
Your  Honor,  the  bond,  and  all  that,  which  was  made  a  rather 
laughing  stock  in  the  argument  earlier.  There  was  no  harm 
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intended,  because  how  could  these  two  defendants  suffer 
injury?  You  might  think  they  owned  these  places.  This 
place  was  leased  by  the  Chinese  Air  Force.  The  Chinese 
Air  Force  is  part  of  the  Chinese  government.  It  doesn’t 
belong  to  Mow,  any  more  than  it  belongs  to  me.  It  has  no 
part  or  parcel  of  Mow  as  a  possession  or  as  an  asset  of  his. 
The  rent  is  not  paid  by  Mow  personally.  Mow  wouldn’t 
spend  one  red  cent  of  his  own  money  on  it.  It  is  spent  under 
the  revolving  fund  which  is  described  in  that  affidavit,  an 
affidavit  in  which  the  revolving  fund  is  described  as  one 
in  which  there  is  sufficient  money — and  Lord  knows,  there 
ought  to  be.  There  was  something  like  $700,000  of  it  to 
Mow,  to  spend  as  he  pleased,  and  among  those  things  was 
to  keep  up  the  rent,  pay  the  pay  roll.  And  you  might  think 
he  owned  this  property.  You  might  think  he  owned  these 
records. 

This  is  the  Republic  of  China  asking  that  the  piece  of 
property  it  pays  rent  for,  housing  records  that  belong  to 
it,  may  be  recognized  as  its,  and  that  a  sovereign  govern¬ 
ment  in  its  sovereign  capacity  may  exercise  for  its  people 
the  extreme  and  requisite  demands  that  are  laid  upon  it  by 
reason  of  the  dire  straits  in  which  it  finds  itself. 
158  There  is  no  injury,  not  a  hundred  dollars.  The 
bond  was  too  high  insofar  as  these  two  defendants 
are  concerned.  They  haven’t  invested  one  American  nickel 
in  anything  in  there  from  a  typewriter  to  a  sheet,  and  that 
means  a  sheet  of  paper  or  a  sheet  to  cover  somebody  who 
may  be  sleeping  up  there. 

Now,  what  is  all  this  talk  about  the  bond,  and  Your 
Honor  being  hasty  in  entering  up  these  orders  without 
notice  when  it  was  well  known  counsel  was  representing 
these  two  men, — representing  them  to  keep  them  out  of  this 
Court,  representing  them  to  keep  them  just  as  far  away  as 
you  could  from  the  hand  of  justice. 

Why  should  we  go  seeking  from  the  eagle,  either,  a  kind 
little  purr  of  a  dove?  We  got  that  under  the  Code.  We  got 
it  with  right,  and  we  got  it  without  apology  to  anybody. 
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They  did  the  same  think  in  New  York.  You  don’t  hear 
them  crying  about  that,  do  you?  You  went  up  there  and  got 
an  order,  although  you  knew  Judge  Patterson  was  sitting 
down  the  street,  you  -went  up  and  got  an  order  without 
notice.  What  is  this  hypocrisy  about,  anyway?  Why  not 
come  out  free  and  put  it  on  the  table  and  say  “Yes,  I  did 
it.  I  don’t  apologize.  I  talked  what  I  think  to  be  the 
truth.” 

Now,  what  harm  has  been  done  these  two  defendants? 
What  do  you  want, — a  bond  for  a  million  dollars?  For 
what?  The  million  dollars  protects  the  Government  of 
China,  and  it  is  the  government  of  China  asking  that 

159  it  be  done.  "What  is  this  nonsense  being  talked  here? 

Your  Honor  has  acted  as  the  circumstances  of  this 
exigent  situation  required.  If  there  ever  was  a  time  wdien 
a  friendly  nation  needed  the  assistance  of  a  nation  in  which 
it  finds  itself  with  an  accredited  representative,  it  was  the 
representative  of  China  who  found  himself  here  as  the 
medium  through  which  orders  of  his  government  were 
transmitted  to  these  two  defiant  defendants,  who  was  denied 
obedience,  whose  government  was  snubbed,  whose  ambas¬ 
sadorial  presence  was  insulted,  and  who  still  seeks  (asks) 
this  Court  to  grant  to  him  only  what  his  government  owns, 
what  is  his  government’s  property,  and  asks  that  abundant 
protection  be  given  to  the  two  individuals,  who  have  shown 
anything  but  soldierly  obedience  and  soldierly  respect  and 
the  devotion  and  patriotism  of  an  ordinary  citizen  to  the 
country  which  supposedly  he  ought  to  love  and  die  for. 

And  so  I  say  that  conduct  of  this  character  requires  the 
aid  of  equity  to  the  last  end  of  its  capacity.  It  should 
exhaust  itself  in  trying  to  rectify  against  such  conduct  as 
that  on  the  part  of  the  two  individuals,  when  brought  to 
the  attention  of  the  Court,  and  where  they  have  not  been 
able  to  deny  one  single  statement  of  fact,  where  they  have 
not  shown  one  bit  of  a  situation  different  from  that  which 
has  been  shown  in  the  affidavit  on  file  here,  when  the  con¬ 
duct  which  they  have  evidenced  since  this  suit  was 

160  filed  shows  that  psychologically  they  are  inherently 
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two  defiant  men  who  can  no  longer  be  trusted  in  any 
capacity. 

I  say  that  they  ought  not  to  be  the  subjects  of  the  care¬ 
ful  protection  of  the  arm  of  equity,  but  they  should  he 
harnessed  and  straitjacketed  and  put  in  a  position  where 
they  cannot  do  any  further  injury  than  what  they  have 
done. 

They  have  rifled  the  files,  four  cases  of  them,  if  you 
please,  again  arrogantly  advising  the  Court,  four  cases  have 
they  taken  from  the  files  belonging  to  the  Republic  of  China 
and  loaded  them  somewhere  into  a  room  where  it  will  be 
safe.  Does  he  tell  Your  Honor  where  it  is?  Does  he  tell 
anybody  where  it  is?  The  voice  of  Mow:  “When  the  case 
ends,  I  will  do  what  I  see  fit.”  That  is  not  the  suppliant 
equity  paints  when  it  seeks  to  give  relief.  And  over  against 
the  respectful  request  of  a  peaceful  nation  allied  with  us, 
under  the  situation  in  which  that  nation  finds  itself,  this 
Court,  empowered  with  its  full  authority  of  equity,  will  see 
to  it  that  that  nation  shall  not  suffer  as  a  suppliant  at  the 
Bar  of  American  Justice. 

And  we  respectfully  ask  that  this  Court  retain  jurisdic¬ 
tion  of  this  case.  We  ask  that  an  injunction  issue  against 
these  defiant  men,  and  we  ask  that  this  man,  whom  this 
Court  saw  fit  as  a  member  of  our  Bar  and  disinterested 
in  this  litigation,  shall  be  allowed  as  an  instrumentality  of 
this  Court,  to  aid  and  assist  the  great  Republic  of 
161  China  at  this  time. 

And  now,  Judge  Patterson  would  like  to  say  a  few 
words  in  closing,  if  the  Court  please. 

Judge  Patterson:  May  it  please  the  Court,  may  I  say 
first  that  I  deeply  appreciate  the  honor  and  privilege  of 
being  allowed  to  take  part  in  this  argument? 

I  tried  to  follow  the  argument  this  morning  of  Mr.  Rob¬ 
erts,  to  the  best  of  my  ability.  Tempting  as  it  may  be  to 
roam  with  him  in  the  field  of  history  for  the  last  ten  years, 
and  as  attractive  as  it  would  be  to  go  with  him  to  the  places 
where  international  agreements  have  been  made,  and  into 
the  Far  East,  and  fascinating  as  the  study  of  the  Chinese 
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constitution  might  be,  to  him,  to  me,  and  to  Your  Honor, 
I  submit  that  we  are  here  today  on  the  issues  of  this  par¬ 
ticular  case,  Republic  of  China  vs.  Mow  and  Hsiang,  and 
on  the  proof  before  Your  Honor  in  the  case. 

What  are  those  issues,  and  what  is  that  proof?  Three 
weeks  ago,  the  Republic  of  China  filed  an  action  in  this 
Court,  the  complaint  showing  that  the  defendants  had  for¬ 
merly  been  trusted  agents  of  the  Republic  of  China,  to 
which  it  had  confided  large  sums  of  money ;  that  the  agents, 
the  defendants,  had  been  suspended  or  discharged,  and  di¬ 
rected  to  turn  over  their  records,  their  unfinished  business 
and  their  funds,  official  funds,  not  personal,  to  the  new 
agency  or  arm  of  the  plaintiff,  the  Republic  of  China ; 
162  that  they  had  refused  to  do  so ;  and  so  the  complaint 
asked  for  an  accounting,  a  turnover  of  records  and  a 
turnover  of  unexpended  money. 

We  heard  a  eulogy  of  the  faithful  service  of  these  de¬ 
fendants.  Possibly  so.  But  I  think  it  might  be  well  to 
abide  the  outcome  of  this  accounting,  to  see  whether  that 
service  has  been  faithful,  or  completely  faithless. 

At  the  same  time  as  the  complaint  -was  filed,  Your  Honor 
signed  two  orders,  one,  a  temporary  restraining  order 
freezing,  as  it  were,  the  funds  and  records,  and  the  other 
an  order  to  the  defendants  to  appear  and  testify  and  reveal 
a  thing  that  they  had  never  revealed,  the  whereabouts  and 
the  amounts  of  government  money  entrusted  to  them. 

They  saw  fit,  Your  Honor,  to  run  out  of  town  before  the 
Marshal  could  serve  those  papers  on  them.  They  were 
playing  hide  and  seek  with  the  officers  of  this  Court.  What 
became  of  Hsiang  is  still  a  mystery,  except  that  he  was  not 
within  the  confines  and  bounds  of  the  District  of  Columbia. 
Mow  was  located  in  New  York. 

We  started  a  suit  there,  a  companion  suit  to  this,  because 
the  process  of  this  Court  they  had  succeeded  in  evading. 
And  he  hid  out  for  two  weeks  in  that  apartment,  and  didn’t 
stir  out  until  day  before  yesterday,  when  counsel  for  him 
in  New  York  got  a  stay  that  tied  our  hands  until  we  could 
got  it  removed  on  a  proper  showing  to  the  Judge. 
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163  And  what  happened?  He  was  given  the  word  that 
it  was  safe  to  come  out,  and  no  process  would  be 

served  on  him.  Quick,  make  a  getawmy,  and  he  did,  and  -we 
have  been  trying  since  to  serve  him,  right  here  today,  and 
you  can’t  serve  him  because  he’s  surrounded  by  a  lot  of 
men  who  will  not  let  the  process  server  appointed  by  order 
of  the  Court  (Mr.  Dunham)  get  at  him. 

Mr.  Roberts:  I  dispute  the  accuracy  of  that  statement. 

Judge  Patterson:  Dispute  it  if  you  like. 

The  Court:  I  wouldn’t  be  too  much  concerned  with  the 
details  of  that  service. 

Judge  Patterson :  I  have  only  this  to  ask  and  re-question, 
Your  Honor,  in  that  connection :  Will  counsel  produce  the 
two  defendants,  so  that  they  may  take  service,  personal 
service  of  the  temporary  restraining  order  and  of  the 
order  of  deposition?  And  if  he  will  do  that,  so  that  they 
may  take  personal  service  of  those  orders,  that  is  all  I  ask. 
Our  process  server  tried  to  serve  them  this  morning,  and 
was  unable  to  do  so  because  they  were  surrounded  by 
guards. 

Well,  I  submit  that  these  defendants  have  played  hide 
and  seek  with  the  process  of  this  Court  and  with  the  officers 
of  this  Court,  and  that  the  defendant,  Mow,  played  hide  and 
seek  with  the  New  York  Supreme  Court  in  New  York  City. 

I  will  say  only  a  word  about  the  jurisdictional 

164  point  raised  by  these  defendants.  Lack  of  jurisdic¬ 
tion  goes  either  to  the  subject  matter,  or  to  the 

defendants.  The  subject  matter  of  the  suit  is  an  account¬ 
ing,  a  familiar  field  of  jurisdiction  to  the  United  States 
District  Court.  I  have  heard  nothing  about  any  lack  of 
jurisdiction  of  the  defendants.  They  live  here.  They  have 
to  be  found  here,  sojourning  here.  Any  status  they  had 
in  their  government  has  been  terminated.  It  was  never  a 
diplomatic  status,  and  never  entitled  to  diplomatic  immu¬ 
nity.  But  even  if  it  were  of  that  status,  it  "would  be  one  of 
the  strangest  applications  of  the  doctrine  of  diplomatic 
immunity  to  assert  it  against  the  very  government  for 
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whose  benefit  the  doctrine  of  diplomatic  immunity  has  been 
maintained  by  the  law. 

Counsel  claims  that  a  man  named  Mr.  Li  is  the  lawful 
President  of  China.  Mr.  Li  is  living  in  Riverdale,  an 
attractive  suburb  of  New  York.  Has  our  State  Department 
been  advised  that  the  seat  of  government  of  the  Republic 
of  China  is  not  in  Taipei,  but  in  Riverdale,  New  York? 
That  is  how  ridiculous  this  contention  is. 

On  injunctive  relief,  the  motion  for  injunction,  as  the 
motion  for  the  temporary  restraining  order,  was  based 
on  Dr.  Cha’s  affidavit.  Who  is  Doctor  Cha?  He  was  de¬ 
scribed  as  an  alien  by  counsel.  He  happens  to  be  Vice- 
Minister  of  Justice  of  the  Republic  of  China,  a  high  official 
of  the  Republic  of  China,  graduate  of  the  University 
165  of  Michigan  Law  School,  as  Mr.  Leahy  reminds  me. 

His  affidavit  covers  the  facts  more  extensively  than 
in  the  complaint.  Attached  to  it  are  official  papers  of  the 
Republic  of  China.  I  have  heard  no  contradiction  by  coun¬ 
sel  of  the  contents  of  Doctor  Cha’s  affidavit  as  a  reason 
for  (not)  granting  the  preliminary  injunction.  Not  only 
that, — the  papers  transmitted  to  Your  Honor  by  the  Secre¬ 
tary  of  State  show,  particularly  the  letter  given  by  Am¬ 
bassador  Koo  to  the  Secretary  of  State,  and  as  the  authori¬ 
ties  pointed  out  by  Mr.  Leahy  show,  those  letters  which 
as  to  their  contents  are  to  be  given  conclusive  effect,  show, 
particularly  the  letter  of  November  26th  from  Ambassador 
Koo,  that  Mr.  Leahy  and  myself  have  been  duly  authorized 
to  bring  this  case.  It  has  been  said  we  only  had  purporting 
authoritv.  It  shows  the  abolition  of  the  Chinese  Air  Force, 

y  7 

direction  to  the  defendants,  Mow  and  Hsiang,  to  turn  over 
their  records  and  monev  to  the  new  agencv,  and  that  Mow 
and  Hsiang  no  longer  have  any  authority  at  all  to  repre¬ 
sent  the  Republic  of  China.  Those  averments  are,  I  sub¬ 
mit,  in  the  letter  of  the  Ambassador  to  the  Secretary  of 
State  covering  in  essence  every  issue  in  this  suit,  not  merely 
evidence,  not  merely  the  best  evidence,  but  binding  evi¬ 
dence,  and  they  support  throughout  the  allegations  in  the 
complaint  and  the  contents  of  the  Cha  affidavit. 
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In  conclusion,  there  cannot  be  the  slightest  doubt,  in 
view  of  the  record  submitted  to  the  Court  officially 

166  by  the  Secretary  of  State,  that  Chiang  Kai-shek  is 
President  of  the  Chinese  Republic.  There  cannot  be 

the  slightest  doubt,  in  view  of  those  same  official  papers,  that 
Mow  and  Hsiang  no  longer  have  any  official  connection  with 
the  Republic  of  China.  There  cannot  be  the  slightest  doubt 
that  thev  have  been  ordered  to  turn  over  monev  and  rec- 
ords  belonging  to  the  Republic  of  China  to  their  successors. 

We  submit,  may  it  please  the  Court,  that,  in  the  terms 
of  Shakespeare,  there  is  no  hinge  or  loop  to  hang  doubt 
upon. 

The  Court:  Mr.  Roberts,  I  believe  you  have  about  ap¬ 
proximately  fifteen  minutes  left.  If  you  need  twenty,  the 
Court  will  grant  it. 

Closing  Argument  of  Counsel  on  Behalf  of  Defendants 

Mr.  Roberts:  Thank  you,  sir.  “They  should  be  shackled 
and  strait-jacketed.”  “We  are  going  to  show  him  that  in 
an  American  court,  he  will  do  what  the  Court  tells  him  to 
do.”  “He  disobeyed  his  superior  officer.”  “He  denies  that 
he  has  to  give  up  the  commission  which  he  got  from  the  same 
government.”  They  are  valuable  contributions  to  the  juris¬ 
dictional  questions  by  my  friend,  Mr.  Leahy. 

He  also  said  “But  if  these  orders  came  from  Chiang 
Kai-shek  and  originated  in  Formosa  from  Chiang  Kai- 
shek”.  He  made  the  jurisdictional  question.  He  pinned  it 
repeatedly  to  the  duty  of  an  officer  to  his  superior  in 

167  the  military  forces  of  a  foreign  nation.  He  pinned 
it  repeatedly  to  the  right  to  possession  of  that  office 

when  in  controversy  as  the  result  of  action  taken  in  a  for¬ 
eign  territory  by  a  cablegram  transmitted  to  this  country. 

Those  are  the  very  things  that  we  said  were  beyond  the 
normal  jurisdiction  of  this  Court.  They  are  beyond  the 
normal  jurisdiction  of  this  Court,  because,  notwithstand¬ 
ing  that  genial  arrogance  that  comes  of  long  experience,  I 
find  myself  unable  to  assume,  as  some  counsel  do,  that  the 
case  is  concluded  when  I  file  my  pleading.  All  of  the  facts 
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are  shown.  I  approach  the  Court  and  I  file  a  complaint, 
and  it  is  conclusively  established  that  all  of  the  property  in 
the  possession  of  two  men  is  the  property  of  my  client, 
-who  is  paying  me ;  that  all  of  the  records  are  the  records  of 
my  client,  who  is  paying  me;  that  the  accounting  is  wrong 
because  I  attach  an  affidavit  from  a  member  of  a  mission  who 
is  paying  me. 

That  is  not  the  truth  of  the  case.  The  whole  issue  with 
respect  to  the  temporary  injunction  is  before  the  Court,  the 
issues  are  not  concluded,  the  request  relative  to  an  account¬ 
ing  over  a  great  period  of  years  is  not  determined,  and 
there  are  many  critical  questions  which  must  be  answered 
as  to  the  right  to  any  part  of  this  property,  including  ques¬ 
tions  which  by  the  very  nature  of  the  argument  counsel 
places  under  the  Constitution  of  the  United  States. 
168  In  other  words,  if  it  were  conceded  that  this  was 
an  inquiry  against  two  citizens  of  the  United  States 
charged  with  being  no  longer  lawfully  in  possession  of 
things  which  were  in  their  possession,  it  follows  that  they 
would  be  entitled  to  all  of  the  protection  of  the  laws  and 
the  constitution  of  the  United  States  in  defending  them¬ 
selves. 

But  Your  Honor  is  asked  to  waive  all  of  that  because 
you  have  been  told  that  the  truth  is  as  it  is  pleaded.  It  is 
the  very  thing  we  have  talked  about,  with  the  exception 
of  the  jurisdictional  question. 

Now,  let’s  compare  the  authorities  on  the  jurisdictional 
question.  Mr.  Leahy  handled  a  piece  of  paper  before  Your 
Honor,  and  I  wish  Your  Honor  would  glance  at  it.  It  is 
not  a  certified  paper  from  the  Secretary  of  State.  It  is 
not  a  certification  of  any  document  issued  by  the  United 
States  on  any  relevant  matter.  It  purports  to  be  a  photo¬ 
stat  of  something  typed  on  a  copy  of  press  release  paper 
from  the  press  section,  that  bears  a  head  which  may  be 
the  Department  of  State,  for  the  press,  and  it  is  dated 
October  9,  1951,  after  counsel,  including  extremely  impor¬ 
tant  former  members  of  this  Government,  were  in  the  case 
This  is  a  routine  social  matter  of  the  protocol  service. 
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Mr.  Leahy :  Do  you  think  he  would  treat  you  as  the  Presi¬ 
dent  of  China,  Mr.  Roberts?  Try  it. 

Mr.  Roberts :  I  am  not  the  President  of  China. 

169  Mr.  Leahy:  You  will  never  get  a  telegram,  either, 
from  the  President  of  the  United  States,  to  the  effect 

that  you  are. 

The  Court :  Gentlemen,  just  continue  with  the  argument. 
Mr.  Roberts :  Not  even  if  procured  from  a  press  agency. 
Now  let’s  take  the  particular  issues.  We  raised  some 
questions  which  should  be  rebutted,  on  privilege.  I  refer 
Your  Honor  to  the  best  authority  I  know,  Moore’s  Federal 
Practice,  Second  Edition,  Volume  4.  On  page  1183,  it  says: 

“A  foreign  government  official  or  other  representative 
of  a  foreign  State  under  appropriate  circumstances  has  a 
privelege  against  producing  documents  or  divulging  infor¬ 
mation  in  his  possession  as  an  official.” 

Cases  cited,  including  the  (Vierick)  case  in  Appeals,  D.  C., 
1942.  That  is  130  Fed.  2nd,  950. 

“The  principle  of  privilege  runs  with  the  documents  and 
with  the  relationship.” 

These  individuals  claim  by  affidavit, — Hsiang’s  affidavit 
which  is  before  Your  Honor, — to  be  in  military  service  in 
charge  of  this  facility,  and  the  nature  of  the  documents  is 
described  by  affidavit  and  by  statement  of  counsel  as  being 
of  a  secret  and  confidential  nature.  The  exposure  of  those 
documents  in  a  judicial  proceeding  before  Your  Honor  in 
a  Federal  Court  of  the  United  States  is  the  destruc- 

170  tion  of  the  privilege.  Such  documents  as  were  ex¬ 
changed  between  the  government  of  China  and  the 

office  of  the  Air  Force  in  the  United  States  presumptively 
were  protected  by  code  and  secrecy  for  their  own  purposes. 
It  is  the  very  reason  for  refusal  to  intervene  in  the  internal 
affairs  of  a  foreign  military  department  or  try  to  ascertain 
the  relative  rank  or  the  retention  of  it,  of  officers,  or  the 
obligations  of  duties  with  respect  to  superiors. 

Your  Honor,  the  important  thing  to  remember  about 
Rule  34  in  this  particular  phase  is  that  Rule  34  specifically 
states  that  the  inspection  by  a  party  is  as  to  any  designated 
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documents,  papers,  books,  accounts,  letters,  photographs, 
objects  or  tangible  things  not  privileged.  Not  privileged. 

In  this  instance  the  allegation  of  privilege  would  affect 
the  issuance  if  supported  by  adequate  affidavit,  and  not 
rebutted  by  affidavit  or  by  testimony,  of  the  precautions 
necessary  in  connection  with  the  issuance  of  any  injunc¬ 
tion  or  the  appointment  of  any  custodian.  It  would  cer¬ 
tainly  preclude,  prior  to  the  determination  of  the  existence 
of  a  proper  cause  and  prior  to  the  determination  of  full 
jurisdiction  of  the  subject  matter,  the  examination  of  such 
materials  while  still  in  the  possession  of  such  privileged 
defendants. 

General  Mow,  it  was  stated,  had  no  diplomatic  status. 
That  is  not  correct.  In  the  documents  received  from  the 
State  Department  and  the  documents  transmitted  by 
171  the  Ambassador,  is  a  specific  attempt  by  the  Am¬ 
bassador,  after  this  cause  was  begun  and  after  the 
mission  had  come  here  to  try  to  get  the  money,  to  divest 
General  Mow  of  his  diplomatic  status  as  an  officer  of  the 
United  Nations,  and  to  take  away  the  designated  list  status 
of  Colonel  Hsiang  as  a  representative  of  the  foreign  Air 
Force  in  the  United  States. 

The  extent  of  diplomatic  immunity  is,  of  course,  variable. 
In  the  case  of  an  ambassador,  not  even  service  of  process 
may  be  had  upon  him  as  long  as  he  is  recognized  by  the 
State.  But  the  fact  that  he  had  a  diplomatic  status  and 
that  he  had  obligations  to  his  government  as  a  military 
officer,  is  true  of  Mow  and  true  of  Hsiang.  It  is  'within 
that  field  that  Your  Honor  is  asked  to  proceed  by  tempo¬ 
rary  injunction. 

Now,  when  Judge  Stephens,  in  the  Capital  Transit  case, 
Martin  vs.  Capital  Transit,  83  U.  S.  App.,  D.  C.,  239,  was 
discussing  Rule  34,  he  said : 

“Rule  34  authorizes  the  District  Court -to  order  produc¬ 
tion  of  documents,  papers,  etc.,  upon  motion  of  a  party 
showing  good  cause,  not  upon  mere  allegation  or  recitation 
that  good  cause  exists.  The  rule  contemplates  an  exercise 
of  judgment  by  the  court,  not  a  mere  automatic  granting 
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of  the  motion.  The  court’s  judgment  is  to  be  moved  by 
a  demonstration  by  the  moving  party  of  its  need  for 

172  the  purposes  of  the  trial  of  the  document  or  paper 
sought.  This  view  is  confirmed  by  the  Supreme 

Court  in  Hickman  vs.  Taylor,  329  U.  S-,  495.” 

A  careful  statement  by  a  careful  judge. 

Now,  if  Your  Honor  please,  with  regard  to  the  principal 
question  of  jurisdiction,  there  was  addressed  on  December 
1st,  1951,  by  Li  Tsung-Jen  to  the  President  of  the  United 
States  and  to  the  Secretary  of  State  of  the  United  States, 
dual  communications.  The  communication  to  the  President 
of  the  United  States  states  in  part: 

“In  the  controversy  between  General  Chiang  Kai-shek  in 
Formosa  and  Lieutenant-General  .  .  .  Mow  ...  in  Wash¬ 
ington,  D.  C.,  I  have  not  authorized  any  official  of  the  gov¬ 
ernment  of  the  Republic  of  China  to  institute  in  the  name 
of  the  Republic  any  proceeding  in  the  courts  of  the  United 
States  submitting  the  sovereign  state  of  China  to  their 
jurisdiction.” 

He  mentions  then,  and  I  will  be  glad  to  leave  with  the 
Court  copies  of  these  letters,  the  action  of  Doctor  Welling¬ 
ton  Koo  in  requesting  the  transmission  of  certain  docu¬ 
ments.  He  has  declared,  he  says,  that  Chiang  Kai-shek’s 
actions  are  in  direct  violation  of  the  Constitution  of  the 
Republic,  and  he  states,  if  Your  Honor  please,  in  the  letter 
to  the  President,  as  well  as  in  the  letter  to  the  Acting  Sec¬ 
retary  of  State,  that  he  requests  that  there  be  transmitted 
to  this  Court  under  appropriate  verification,  the 

173  communication  which  he  directed  Doctor  Wellington 
Koo  to  transmit  to  the  Department  of  State  on  Jan¬ 
uary  24th,  1949  of  Chiang  Kai-shek’s  resignation  “and  of 
my  assumption  of  office  as  Acting  President  of  the  Repub¬ 
lic  of  China.”  He  asked  verification  of  that  and  trans¬ 
mittal  to  Your  Honor.  I  am  told  that  protocol  requires 
that  the  request  be  made  by  the  Court  in  matters  of  this 
kind,  and  I  respectfully  request  the  Court  to  obtain  a  veri¬ 
fied  copy  of  that  document  from  Wellington  Koo  as  essen¬ 
tial  to  a  proper  record  in  this  proceeding.  That  is  the  letter 
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of  January  24th,  1949  by  Doctor  Wellington  Koo,  advising 
the  Department  of  State  of  the  resignation  of  Chiang  Kai- 
shek  and  of  the  fact  that  the  acting  President  was  Presi¬ 
dent  of  China. 

The  term  “Acting”,  or  the  abuse  of  the  term  “Acting” 
here  indicates  a  failure  to  read  the  constitution  of  China, 
which  provides  that  the  person  is  designated  as  Acting, 
but,  as  Chiang  Kai-shek  has  so  plausibly  argued,  if  Your 
Honor  please,  there  are  two  ways  in  which  a  President 
of  China  can  cease  performing  his  duties  temporarily  or 
permanently,  apart  from  the  usual  mortal  ways  known  to 
all.  One  is  that  he  can  retire  or  resign,  that  he’s  out,  and, 
as  he  says,  he’s  a  citizen,  a  private  citizen.  Another  one, 
he  can  be  away.  In  that  event  the  Vice-President  does  not 
become  Acting  President,  exactly  as  has  been  determined  in 
our  country.  He’s  not  Acting  President.  He  becomes  in  a 
position  temporarily  to  act  for  the  President,  and  he 
174  signs  in  his  name.  That  never  occurred  with  respect 
to  Li.  Li  acted  for  himself,  on  his  own  oath,  if  Your 
Honor  please. 

Now,  Your  Honor,  I  would  like  to  conclude  by  reference 
to  one  fact  that  appears  to  have  been  rather  carelessly 
stated  in  connection  with  the  argument,  and  that  is  the 
notification  to  the  United  States  Government  with  regard 
to  the  transfer  of  the  functions  of  the  Air  Force  Office. 
That  is  the  letter  of  Wellington  Koo  to  the  Department  of 
State,  which  Your  Honor  will  note  was  addressed  well  after 
this  case  had  been  established,  on  November  14th,  1951, 
when  for  the  first  time  the  Chinese  Ambassador  stated  that 

“In  accordance  with  an  order  of  the  Chinese  Govern¬ 
ment  dated  April  27,  1951,  and  further  orders,  the  Chinese 
Military  Procurement  Technical  Group,  the  Chinese  Air 
Force  Office  in  U.  S.  A.  and  the  offices  of  the  several  repre¬ 
sentatives  in  U.  S.  A.  have  been  abolished.”  He  says  then 
for  the  first  time,  when  the  lawyers  were  running  the  Em¬ 
bassy,  that  the  functions  are  transferred  to  a  certain  office, 
Chinese  Defense  Ministry  Procurement  Commission,  at  a 
different  address. 


November  14th,  1951.  The  first  time  that  the  American 
Government  is  notified.  Why?  Because,  if  Your  Honor 
please,  long  after  August  the  United  States  Government 
was  issuing  export  licenses  which  were  being  drafted  by 
these  officers,  for  goods  that  were  being  paid  for  by 

175  these  officers,  and  those  export  licenses  were  being 
passed  and  approved  by  the  Chinese  Ambassador. 

It  was  not  until  this  mission  came  to  the  United  States 
with  the  sole  objective  of  getting  its  hands  on  money,  and 
not  for  the  purpose  of  getting  munitions,  aircraft  supplies 
and  other  necessary  goods  to  Formosa,  that  any  change 
came  in  that  situation. 

Thereupon,  by  action  of  the  mission  and  the  ambassador 
to  the  Secretary  of  State  or  one  of  the  departments  of  our 
State  Department,  there  were  rejected  by  our  State  De¬ 
partment  at  the  request  of  the  ambassador,  Mr.  Wellington 
Koo,  there  were  rejected  export  licenses,  so  that  munitions 
and  aircraft  parts  could  not  be  shipped  that  were  procured 
and  were  subject  to  the  special  list  and  therefore  could  not 
be  shipped  without  export  licenses,  and  thereafter  no  such 
export  licenses  could  be  secured. 

I  am  not  depending  on  the  voice  of  counsel.  There  is  an 
affidavit  before  Your  Honor,  the  affidavit  of  Colonel  Hsiang 
is  here  before  Your  Honor,  which  explains  exactly  the  func¬ 
tioning  of  that  office,  and  the  fact  that  there  has  been  a 
serious  and  very,  very  dangerous  interference  with  the 
functioning  overseas. 

Mr.  Leahv:  Whv  don’t  vou  turn  it  over  to  us,  and  then 
there  won’t  be.  That  is  all  you  have  to  do,  to  obey 
orders. 

176  Mr.  Roberts:  If  Your  Honor  please,  there  is  only 
one  other  point.  It  happens  that  counsel  has  pro¬ 
vided  me  with  perhaps  a  good  illustration — customary 
recourse  to  the  waving  of  the  flag,  or  the  patriotic  posi¬ 
tion.  He  had  reference,  I  assume,  without  stating  the 
name,  to  General  MacArthur,  and  he  tried  to  apply  the 
parallel  to  this  situation,  of  MacArthur  refusing  to  recog¬ 
nize  that  he  had  been  superseded  by  his  superiors. 
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I  believe  we  did  have  a  Congressional  hearing  with 
regard  to  that  subject  matter.  But  the  point  is  this, — 
when  there  was  a  difference  by  our  military  forces  with 
respect  to  the  functioning  of  that  famous  General,  did 
we  file  a  complaint  in  the  Japanese  civil  courts  and  sub¬ 
mit  to  that  court  the  determination  of  the  right  of  Mac- 
Arthur  to  the  office?  Did  we  file  in  that  court  a  request 
for  an  accounting,  with  a  Japanese  judge? 

Mr.  Leahy:  Didn’t  have  to.  We  had  a  good  General 
who  obeyed  orders. 

The  Court:  Just  continue  the  argument,  gentlemen. 

Mr.  Leahy:  I  couldn’t  help  that.  I  am  sorry. 

Mr.  Roberts:  Your  Honor,  under  such  circumstances  is 
it  conceivable  that  the  United  States  would  submit  the 
affairs  of  General  MacArthur  and  his  staff  in  Japan  and 
Korea,  to  be  subject  to  an  accounting?  And  is  it  credible 
that  we  would  agree  that  a  Japanese  judge  could 
177  issue  an  order  putting  a  Japanese  citizen  into  our 
military  offices  to  look  at  the  records  and  personal 
files  and  diaries  of  that  great  officer,  and  to  deprive  him 
of  the  right  to  use  those  records  in  the  performance  of  his 
duties? 

That  is  the  point.  The  point  is  not  whether  there  is 
an  appropriate  examination  by  a  higher  officer  of  a  lower 
officer.  The  point  is  not  whether  Lieutenant-General  Mow 
is  entitled  to  his  office  under  military  discipline,  or  whether 
he  has  or  has  not  obeyed  somebody  who  says  that  he  is 
superior. 

The  point  is  that  in  that  controversy,  is  it  an  appropriate 
jurisdictional  question  for  invasion  by  the  United  States 
Court?  That  is  the  point.  And,  in  any  event,  I  sub¬ 
mit,  Your  Honor,  the  question  then  arises,  in  such  a 
controversy,  should  the  court  predetermine  that  question, 
and  place  in  the  hands  of  persons  against  'whom  violent  ob¬ 
jection  has  been  taken,  the  entire  subject  of  the  audit,  the 
entire  subject  of  the  merit (s)  and  by  order  require  these 
persons  to  place  perhaps  funds  located  in  foreign  places 
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at  the  disposition  of  these  people,  who  have  already  shown 
that  they  will  reach  to  foreign  places  without  notice  and 
without  propriety,  to  make  use  of  those  funds  in  a  manner 
undetermined?  That  is  a  question  that  is  also  before  Your 
Honor. 

Your  Honor,  with  respect  to  the  statement  made  by 
Mr.  Leahy,  that  I  charged  Mr.  McCracken  with  throwing 
secret  records  out  of  the  window,  the  statement,  of 

178  course  I  assume  was  hasty,  and  of  course  I  said  no 
such  thing,  and  no  one  submits  that  there  is  any 

suggestion  of  that  kind. 

The  point  with  regard  to  that  one  question  of  the  ap¬ 
pointment  of  a  custodian,  at  the  time  the  custodian  was 
appointed,  was  that  the  form  of  the  order  permitted  the 
entry  by  the  custodian  and  the  inventory  of  these  docu¬ 
ments.  It  was  not  necessary  for  security,  it  w*asn’t  neces¬ 
sary  to  preserve  the  status  quo.  It  resulted  in  attempt 
to  examine  the  various  documents  that  w~ere  in  the  build¬ 
ing,  in  clear  disregard  of  the  provisions,  as  we  see  it,  of 
Rule  32. 

There  was  no  question  of  the  character  of  William 
McCracken.  I  assume  I  don’t  need  to  say  that  in  Court. 
I  think  our  friendship  and  our  relationship  has  been  knowm 
too  long.  But  the  fact  remains  in  trying  to  perform  under 
the  order  that  was  submitted  to  Your  Honor — on  what 
representations  I  don’t  know,  except  that  I  heard  some 
of  them  here  today — the  fact  is  Mr.  McCracken  w'as  put 
in  a  grave  and  serious  responsibility.  He  in  effect  as¬ 
sumed,  with  his  high  moral  character,  that  in  some  man¬ 
ner  he  should  try  to  further  the  purposes  of  our  country 
with  respect  to  the  Chinese  Republic.  You  could  see  him 
bothered  by  the  fact  that  the  business  of  the  office  was 
obstructed  by  these  injunctions,  by  process  servers,  by 
invasion  and  by  people — by  the  way,  including,  I  believe, 
the  private  secretary  of  Chiang  Kai-shek  was  one  of  the 
gentlemen  involved — who  were  entering  the  prem- 

179  ises,  where  there  was  a  violent  dispute  as  to  the 
handling  of  business.  You  could  see  that. 
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But,  if  Your  Honor  please,  in  his  effort  to  try  to  be  fair, 
he  was  going  to  disclose,  in  violation  of  our  usual  rule 
of  practice  in  this  country,  as  I  have  set  forth  the  cases 
to  Your  Honor  today,  documents  to  which  these  men  were 
not  entitled  in  this  phase  of  the  case.  The  documents  "were 
there,  and  Your  Honor  must  remember  that  this  dispute 
has  been  going  on  for  months.  These  men  have  been  in 
possession  of  the  building  for  months,  and  if  the  docu¬ 
ments  are  still  there,  if  the  documents  are  in  the  possession 
of  these  men,  and  can  still  be  secured,  the  need  for  pre¬ 
cautions  of  that  sort  is  somewhat  limited. 

If  Your  Honor  please,  that  was  the  objection  to  the  ap¬ 
pointment  of  the  custodian.  And  it  also  required  immedi¬ 
ately,  because  of  the  nature  of  the  order,  form  of  the  order, 
that  the  persons  who  had  responsibility,  the  Chinese  per¬ 
sons,  the  Chinese  officers  who  had  the  responsibility  for 
performing  those  functions  and  maintaining  those  rec¬ 
ords  and  conducting  that  operation,  should  cease  imme¬ 
diately,  otherwise,  there  would  be  a  sharing  by  them  of 
the  sovereign  jurisdiction  of  a  military  office  of  the  Re¬ 
public  of  China  with  an  American  citizen  and  such  other 
citizens  as  he  would  have  to  employ  of  our  own  country 
in  the  performance  of  those  duties. 

That  was  something  they  could  not  delegate,  and  upon 
which  they  had  to  turn  it  over  to  the  custodian.  I 
180  personally  feel  that  there  has  been  placed  upon  Mr. 

McCracken  an  unreasonable  liability,  personal 
liability,  for  every  action  he  takes  that  causes  loss  to  the 
Chinese  Republic,  for  every  action  that  he  takes  that  causes 
loss  to  these  two  defendants  or  to  any  of  the  others  in¬ 
volved.  It  is  a  wholly  unreasonable  liability  that  I  am 
sure  Your  Honor  could  not  have  foreseen. 

One  single  transaction  in  which  he  worked  involved  the 
payment  or  non-payment  for  an  item.  The  very  first  thing 
he  did  was  to  contract  for  and  get  ready  to  ship  a  piece 
of  military  equipment.  Part  payment  had  been  made,  and 
Mr.  McCracken  tried  to  do  something  about  it.  The  very 
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first  thing  he  did  involved  $15,000.  There  were  innumer¬ 
able  transactions  with  respect  to  gasoline  and  other  things. 
And  if  he  undertake  sto  run  them,  he  certainly  is  incurring 
for  the  Republic  of  China  and  those  officially  charged  with 
it,  a  most  unreasonable  burden. 

We  think  the  proper  thing  to  do  is  to  place  matters  back 
under  the  responsibility  of  their  own  persons,  these  of¬ 
ficers  who  have  been  conducting  the  office,  until  a  deter¬ 
mination  can  be  appropriately  made. 

We  have  already  stated  that  no  objection  would  be 
had  at  all,  by  consent,  to  something  that  prevented  the 
dissipation  of  any  funds  of  the  Republic  of  China,  or  re¬ 
ceived  from  the  Republic  of  China  in  the  possession 
181  of  these  men  or  in  their  control,  for  diversion  or 
any  possibility  of  use  for  their  own  purposes,  apart 
from  the  normal  operation  of  that  office.  We  know  from 
sad  experience  and  by  affidavit  which  is  before  you,  that 
the  office  cannot  be  conducted  at  present  without  these 
particular  men,  eventually,  yes,  but  imediatelv,  no,  and 
not  by  any  politicians,  and  certainly  not  by  a  court  order 
of  itself.  Thank  Your  Honor  very  much. 

The  Court:  One  matter,  preliminarily,  was  a  reference 
to  a  letter  written  by  General  Li  dated  December  1,  1951, 
that  Mr.  Roberts  used  in  argument.  I  do  not  believe  it  is 
a  part  of  the  record. 

Mr.  Roberts:  There  were  several. 

The  Court:  Is  it  an  affidavit  in  fact,  or  just  a  letter? 

Mr.  Roberts:  The  original  letter  was  transmitted  to  the 
President  and  Secretary  of  State  under  the  chop  of  Li. 

The  Court:  Is  it  part  of  the  record  of  the  case? 

Mr.  Roberts:  No,  it  is  not  part  of  the  original  case  yet. 

The  Court:  Is  there  any  objection  from  attorneys  on  the 
part  of  the  plaintiff  to  its  being  made  a  part  of  the  rec¬ 
ord? 

Mr.  Leahy:  I  object  to  it  solely  because  it  is  entirely 
irrelevant  under  every  authority  of  law. 
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Mr.  Roberts:  As  to  tbe  veracity  of  the  letter,  I 

182  had  correspondence  by  telephone  with  the  Acting 

Legal  Advisor - 

The  Court:  Is  it  simply  a  letter,  or  is  it  an  affidavit? 

Mr.  Roberts:  No.  This  is  his  official  letter  to  the  Presi¬ 
dent  of  the  United  States. 

Mr.  Leahy:  He  assumes  it  to  be  official. 

Mr.  Roberts:  I  think  that  even - 

The  Court:  The  only  reason  is  that  it  has  been  used  in 
argument.  I  will  receive  it  as  a  part  of  the  record,  subject 
to  the  objection  of  Mr.  Leahy. 

Judge  Patterson:  I  don’t  think  it  can  be  received  of¬ 
ficially,  Your  Honor.  It  is  a  political  matter,  and  I  un¬ 
derstood  that  political  matters  of  this  kind  in  foreign  rela¬ 
tions  come  to  the  attention  of  the  Court  only  through  the 
Secretary  of  State.  That  is  not  this. 

The  Court:  It  may  well  be,  Judge  Patterson,  but  the  vice 
of  the  matter  is  that  it  was  used  in  argument.  I  have  the 
problem  of  either  disregarding  it  totally,  receiving  it  for 
what  it  is  worth,  or  rejecting  it.  What  is  your  pleasure? 

Mr.  Roberts:  Your  Honor,  I  made  the  request.  The 
thing  that  is  important  is  not  this  letter.  The  thing  that 
is  important  is  the  fact  that  the  Secretary  of  State  has 
received  the  letter,  and  the  President  has  received  the  letter, 
and  I  have  requested  Your  Honor  to  make  the  re- 

183  quest  for  the  disposition  of  that.  Li  isn’t  afraid  to 
have  a  disposition  of  this  matter,  or  of  his  authority. 

I  will  tell  you  what  it  was - 

The  Court:  No.  I  want  to  get  the  admission  or  rejection 
of  this  letter. 

Mr.  Roberts:  I  will  be  glad  to  have  it  verified. 

Mr.  Leahy:  Do  you  have  a  date  on  the  letter? 

Mr.  Roberts:  December  first. 

The  Court:  December  1st,  1951. 

Mr.  Leahy:  I  object  to  it. 

The  Court:  Very  well.  I  will  sustain  it,  then,  and  not 
receive  it  as  a  part  of  the  record. 
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Now,  gentlemen,  there  are  several  things  I  want  to  draw 
to  your  attention.  First  of  all,  the  effect  of  the  present 
restraining  order,  which  is  based  on  a  second  petition, 
is  effective  through  midnight  of  Monday,  December  10, 
1951.  The  Court  is  going  to  take  the  matter  under  advise¬ 
ment  and  will  publish  its  finding  and  conclusions,  and  hopes 
also  to  cover  it  by  a  written  memorandum  on  Monday  at 
10:00  a.  m. 

There  will  be  a  shift  of  judges  in  this  particular  build¬ 
ing  that  day.  It  has  been  determined  that  there  is  more 
bench  space  in  this  court  room  than  there  is  in  Judge 
Morris’s  court  room,  which  is  at  the  extreme  northern 
end  of  this  same  floor.  And  we  are  assembling  a  three- 
judge  court,  and  accordingly  they  are  going  to  util- 
184  ize  this  court  room,  and  I  will  take  in  exchange  the 
court  room  of  Judge  Morris.  So  our  session  on 
that  day  will  be  resumed  there. 

Now,  secondly,  the  receiver  or  custodian  was  appointed 
by  the  Court,  and  the  Court  did  labor  the  matter  as  to 
whether  it  should  have  been  someone  of  the  Embassy, 
someone  of,  or  a  representative  of  both  sides  of  the  issue, 
but  Chinese  in  character,  and  finally  decided  upon  the 
appointment  of  Mr.  William  P.  McCracken,  who  is  con¬ 
ceded  in  the  Court  room  throughout  the  entire  argument, 
with  his  reputation  for  dispatch,  and  he  has  of  this  day 
filed  his  first  report.  Now  I  assume  that  you  gentlemen 
of  counsel  have  copies. 

Mr.  Roberts:  I  have  a  copy,  but  I  have  not  had  time  to 
examine  it. 

The  Court :  No.  I  appreciate  that.  But  it  is  to  the  credit 
of  Mr.  McCracken  that  without  delay  he  has  responded 
within  a  few  days,  and  I  have  had  the  benefit  of  a  prelimi¬ 
nary  report,  as  'well  as  the  proposing  of  certain  questions 
in  his  mind,  and  as  to  the  various  handling  of  details.  I 
want  to  verify  first  that  you  do  have  a  copy  and  that  you 
have  been  aware  of  the  fact  that  he  is  here. 

Some  reference  has  been  made  to  secret  documents  and 
codes.  The  custodian  has  been  in  touch  with  the  Court 
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and  has  assured  him  that  he  has  not  examined  any  secret 
codes,  documents,  or  anything  that  would  impinge  on  the 
functioning  of  a  foreign  friendly  government  here  in  the 
United  States. 

185  Now,  on  Monday,  if  representatives  of  the  Am¬ 
bassador  choose  to  be  present,  I  will  be  very  happy 

to  have  them. 

There  is  one  disturbing  statement,  made  in  the  argu¬ 
ment,  that  since  the  custodian  has  been  appointed,  four 
cases,  whatever  they  contain,  have  been  removed  from 
somewhere  and  are  somewhere,  which  I  personally  don’t 
know. 

Mr.  Roberts:  May  I  answer  that,  Your  Honor? 

The  Court:  Yes,  sir. 

Mr.  Roberts:  The  statements  made  by  my  friend,  Mr. 

Leahy,  and,  of  course - 

The  Court:  I  recall  you  made  it  yourself. 

Mr.  Roberts:  No.  My  statement,  if  Your  Honor  please, 
was  this,  that  these  officers,  who  are  subordinate  officers, 
acting  and  assigned  in  that  office,  had  then  already,  long 
before  the  case,  in  their  possession  certain  working  docu¬ 
ments.  When  they  stated  that  they  had  to  resign,  or  felt 
that  they  had  to  resign  because  of  the  circumstances  of 
divided  responsibility,  and  so  forth,  they  called  to  my 
attention  the  fact  that  at  their  homes  that  they  had  cer¬ 
tain  working  documents,  perfectly  official,  and  perfectly 
orderly,  part  of  the  current  records.  They  asked  what 
to  do  with  them. 

The  Court:  The  answer  is  obvious — turn  them  over  to 
the  Custodian. 

Mr.  Roberts:  No,  the  form  of  your  order  dealt 

186  with  that  which  was  in  the  building — the  form  of 
the  order  dealt  with  that.  And,  incidentally,  the 

Custodian  has  a  padlock  on  the  place. 

The  Court:  You  will  never  find  a  more  accommodating 
soul  than  William  P.  McCracken.  If  you  will  deliver  them 
to  his  home,  or  office,  or  back  to  Leroy  Place,  I  am  sure  he 
will  accept  them. 
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Mr.  Roberts:  The  statement  as  to  that,  Your  Honor, 
should  be  qualified  as  to  this, — there  was  a  reference  made 
to  something  mysterious.  I  spoke  to  Mr.  McCracken  in 
advance  of  receiving  them.  I  spoke  to  him  upon  receiving 
them,  and  I  stated  that  they  were,  I  told  Mr.  Leahy  that 
they  were  in  the  Security  storage  warehouse  in  a  separate 
room  with  double  padlocks  under  the  custody  of  the  people 
there  are  subject  to  Court  direction.  If  Your  Honor  issues 
an  order  pursuant  to  the  earlier  order,  and  without  waiv¬ 
ing  any  question  of  jurisdiction  at  all,  we  will  do  exactly 
as  you  please.  I  have  not  seen  them.  I  don’t  know  the 
contents.  I  don’t  know  that  they  should  be  turned  over. 
I  do  know  that  they  were  turned  over  to  me,  and  I  want 
to  get  them  out  of  my  care  as  soon  as  I  can. 

The  Court:  One  of  the  things  the  Court  is  striving  to  do 
is  to  maintain  status  quo  for  the  present  purposes.  If  Mr. 
McCracken  has  notice  of  this  and  you  give  me  your  as¬ 
surance  as  an  officer  of  this  Court  that  they  will  not 
187  be  touched,  examined  or  interfered  -with  until  we 
reach  a  decision  Monday,  they  may  remain  with 

you. 

Mr.  Roberts:  Of  course  I  will. 

The  Court:  There  being  no  further  matters  before  the 
Court - 

Mr.  William  P.  McCracken,  Custodian:  Your  Honor,  may 
I  ask  for  one  sentence? 

The  Court:  I  recognize  you,  Mr.  McCracken. 

Mr.  McCracken:  Up  until  Tuesday,  as  you  will  note 
from  my  report,  we  had  a  practice  of  distributing  the  mail, 
which  had  been  delivered  in  the  presence  of  counsel  for 
both  sides.  On  Tuesday  Noon,  Mr.  Roberts  informed  me 
that  the  attorneys  for  the  defendants  would  not  participate 
in  the  distribution  of  the  mail.  Incidentally,  it  is  delivered 
by  the  Postman  all  bound  up.  There  are  always  some  maga¬ 
zines  and  papers.  So  I  have  here  three  days’  accumulation 
of  mail,  three  packets,  and  I  think  they  should  be  dis¬ 
tributed. 
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The  Court:  Well,  Mr.  McCracken,  the  Court  is  looking 
to  you  as  the  Court-appointed  Custodian,  to  preserve  the 
records.  If  you  can  receive  the  cooperative  aid  of  coun¬ 
sel  on  both  sides,  you  may  utilize  it,  but  it  is  your  responsi¬ 
bility  for  the  moment. 

The  only  thing  the  Court  will  say  to  you,  broadly  speak¬ 
ing,  would  be  this:  All  mail  that  is  received  in  diplomatic 
pouch,  you  shall  not  examine.  That  shall  go  to 

188  the  Ambassador,  and  if  there  are  matters  there  that 
concern  the  purchase  of  supplies,  commercial  mat¬ 
ters,  those  should  be  returned  from  his  office  to  you. 

Second,  in  general,  as  you  examine  the  mail,  broadly 
speaking,  in  the  matter  of  magazines,  advertisements,  gen¬ 
eral  matter,  you  may  simply  put  them  aside.  Either  side 
may  have  them  for  whatever  benefit  they  serve.  If  in  your 
opening  of  the  mail,  it  is  apparent  that  a  letter  is  personal, 
has  nothing  to  do  with  the  affairs  of  purchasing  in  behalf 
of  the  Republic  of  China,  those  personal  matters  may,  of 
course,  be  turned  over  to  the  intended  recipients.  But  if 
there  is  a  doubt  in  your  mind  as  to  whether  or  not  it  is  sub¬ 
ject  matter  concerning  this  case,  then  keep  it  in  a  place 
where  it  will  be  safe,  until  we  make  our  decision. 

Mr.  Roberts :  May  I  address  you  on  a  question  ? 

The  Court:  Yes. 

Mr.  Roberts:  There  has  come  to  my  attention  as  of  to¬ 
day,  that  there  are  in  the  bank  or  in  various  banks,  bal¬ 
ances  that  are  left  from  funds  which  had  to  be  prepaid  on 
account  of  contracts  and  orders  for  delivery  of  goods  to 
Formosa.  Thev  are  verv  substantial,  and  thev  run  down 
to  very  small  sums.  For  example,  I  have  a  list  here  of  all 
that  are  known  to  me,  and  they  include  such  amounts  as 
$41.04,  but  they  get  up  to  $12,761.  Those  are  balances 
either  after  contracts  have  been  partially  completed, 

189  or  where  contracts  have  been  cancelled  and  the 
funds  remain  to  the  credit  of — either  in  letters  of 

credit,  or  otherwise,  to  the  credit  of  this  office.  I  have 
advised - 
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The  Court:  When  you  use  the  term  “office”  you  refer 
to  what? 

Mr.  Roberts:  This  Chinese  National  Air  Force  office. 

The  Court:  The  Chinese  National  Air  Force  Office? 

Mr.  Roberts:  Yes.  I  have  advised  my  clients,  to  the 
best  of  my  ability,  that  the  restraining  order  as  presently 
outstanding  would  certainly  contemplate  that  monies  like 
that  clearly  and  obviously  are  the  property  of  the  Chinese 
National  Air  Force  Office,  and  committed  to  certain  budget 
obligations  and  requirements,  which  should  not  be  per¬ 
mitted  to  be  dissipated  or  lost,  that  is  to  say,  if  there  is 
any  danger  of  it  being  lost  by  failure  to  act  on  letters  of 
credit,  that  that  should  be  avoided,  because,  whatever  the 
money  is,  it  is  needed  for  the  purpose  intended. 

Therefore,  I  would  like  instructions  as  to  the  disposi¬ 
tion  of  those  sums  of  money  and  their  collection.  In  normal 
course  these  officers  would  notify  the  particular  banks 
and  institutions,  or  we  would  ask  for  them  and  suggest  that 
the  sums  be  accepted  and  deposited  and  held  for  subsequent 
disposition  by  judicial  process. 

The  Court:  Well,  as  of  this  hour,  of  course,  whatever  is 
there  should  be  maintained  in  its  present  state,  and 
190  all  accretions  should  be  received.  Disbursements 
should  be  withheld  for  the  moment,  and  we  will  get 
to  that  at  the  proper  time.  But  I  want  to  keep  the  status 
quo  until  Monday  morning,  certainly. 

Mr.  Roberts:  Very  well. 

The  Court:  Anything  further? 

Mr.  McCracken:  One  other  matter,  Your  Honor.  There 
was  a  balance  of  some  fifteen  thousand,  or  eleven  thou¬ 
sand  dollars  due  on  an  order  that  is  ready  for  shipment. 

The  Court:  I  noticed  that  in  your  report. 

Mr.  McCracken:  In  my  report?  I  didn’t  know.  The 
plaintiff  has  offered  to  advance  that  money  and  give  ship¬ 
ping  instructions  in  accordance  with  those  which  were 
given  at  the  time  the  order  was  placed.  I  have  heard 
nothing  from  the  contractor  in  response  to  the  letter  and 
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telegram  I  sent  on  Saturday.  I  suggested  that  I  would 
probably  have  some  word  for  them  at  the  conclusion  of  the 
hearing  today. 

The  Court:  When  you  use  the  expression  the  plaintiff, 
you  undoubtedly  refer  to  the  Republic  of  China? 

Mr.  McCracken:  That  is  right. 

The  Court:  And  since  it  is  the  case  of  two  agencies,  per¬ 
haps  of  a  branch,  I  can  see  no  reason  why  the  master  of 
both  couldn’t  supply  you  with  the  funds,  because,  after 
all,  either  would  have  the  benefit  or  the  detriment  of  your 
action.  Accordingly,  if  they  advance  the  sum,  I 
191  see  no  reason  why  it  cannot  be  utilized. 

•  #*•###**# 

194  The  Court :  In  the  case  of  Republic  of  China,  plain¬ 
tiff,  versus  Pang-Tsu  Mow  and  Ve-Shuen  Hsiang, 
Civil  Action  No.  4741-51,  the  Court  has  this  day  rendered  a 
memorandum  opinion  which  is  now  published,  and  the 
Court  is  also  passing  an  order  that  since  the  matter  came 
before  the  Court  on  a  motion  for  preliminary  injunction  to 
vacate  and  modify  the  order  designating  a  disinterested 
person  to  take  possession  of  the  premises,  and  so  forth, 
motion  to  dismiss  for  lack  of  jurisdiction,  improper  venue, 
insufficiency  of  process  and/or  insufficiency  of  service  of 
proecess  and  motion  to  vacate  temporary  restraining  order, 
and  upon  consideration  of  the  affidavits  and  exhibits  and 
extended  argument  of  counsel,  the  Court  this  day  has  or¬ 
dered  that  the  motion  to  dismiss  is  overruled,  the  prelimi¬ 
nary  injunction  will  be  granted,  and  the  order  designating 
a  disinterested  person  to  take  possession  of  the  premises 
will  be  continued,  subject  to  future  modification  by  the 
Court. 

The  temporary  restraining  order  will  expire,  of  course, 
today,  and  the  preliminary  injunction  will  supersede  it. 

I  notice  the  presence  of  Mr.  MacCracken.  I  want  to  say 
to  Mr.  McCracken  that  it  is  the  desire  of  the  Court  that  a 
physical  inventory  now  be  taken  of  the  premises,  so  that 
on  the  several  floors  and  in  the  several  rooms  of  the  build- 
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ing  you  will  know  what  articles  of  furniture  are  there, 

195  the  number  of  file  cases,  and  so  forth.  I  think  you 
should  work  very  closely  with  the  Ambassador,  Dr. 

Koo,  and  it  may  be  that  some  person  acceptable  to  both 
sides,  or,  if  that  is  not  feasible,  then  someone  with  whom 
the  Ambassador  and  vourself  have  confidence  should  move 
into  the  building.  I  see  no  reason  to  keep  the  building  pad¬ 
locked  as  such  and  closed.  It  should  be  used,  and  I  will 
direct  counsel  on  both  sides  that  if  there  are  any  memo¬ 
randums,  any  records  or  anything  that  they  feel  is  neces¬ 
sary  for  their  side  of  the  case,  that  they  will  designate  it 
to  me  either  orally,  or  better  still  in  a  memorandum,  and 
I  will  direct  you,  Mr.  MacCracken,  to  see  that  those  articles 
are  not  moved. 

I  want  to  state  also  to  counsel  that  the  Court  will  advance 
this  case  the  moment  we  are  in  a  position  to  go  ahead  with 
it,  even  tomorrow’,  so  that  the  case  at  issue  may  be  advanced 
for  an  early  hearing. 

Mr.  MacCracken :  Your  Honor,  may  I  make  an  oral  report 
this  morning? 

The  Court:  Yes. 

Mr.  MacCracken :  I  find  some  bank  statements  and  other 
communications  that  there  is  apparently  somewhere  be¬ 
tween  $1S0,000  and  $200,000  on  deposit  in  various  banks 
here  in  the  District  to  the  credit  of  this  Mission. 

The  Court :  That,  of  course,  is  a  matter  that  is  going  to 
concern  the  Court  in  the  question  of  bond,  and  I  have 

196  been  thinking  about  it.  However,  I  am  going  to  con¬ 
tinue  the  situation  as  wTe  find  it,  in  the  hope  that  you 

will  give  me  that  inventory  within  the  next  day  or  two. 
Then,  if  counsel  desires  to  move  for  an  increase  of  bond, 
I  will  hear  them,  although  on  the  question  of  the  original 
suit  it  would  appear  that  any  loss  that  might  accrue  would 
be  to  the  plaintiff  who  is  seeking  to  take  possession  of  the 
property,  the  Republic  of  China,  and  on  the  other  hand, 
if  assets  have  come  into  your  possession  and  you  have  now 
a  record  of  them,  that  they  are  available  assets  but  you  have 
not  taken  them  over  physically,  in  that  event,  if  it  does  come 
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to  pass  that  you  take  them  over,  then  Court  action  to  in¬ 
crease  the  amount  of  the  bond  will  be  in  order. 

Mr.  MacCracken:  I  figure  that  as  custodian  I  have  no 
control  over  those  bank  accounts,  but  thought  I  ought  to 
report  it  to  Your  Honor. 

The  Court :  One  purpose  in  having  you  make  an  inventory 
was  to  ascertain  the  amount  that  may  be  in  bank  or  some 
other  depository. 

Mr.  Roberts :  If  Your  Honor  please,  I  note  that  there  is 
no  preliminary  injunction  attached  to  Your  Honor’s  order. 
What  is  the  form  and  nature  of  the  preliminary  injunction 
to  be  operative? 

The  Court :  I  am  going  to  have  counsel  prepare  it.  I  have 
indicated  at  the  moment  that  I  would  like  to  have  the 
197  premises  released  as  early  as  we  can.  I  see  no  reason 
why  the  premises  as  such  should  be  padlocked. 

I  notice  in  the  pleadings  filed  by  the  defendants  they 
speak  of  as  many  as  a  thousand  file  cases.  I  don’t  think 
the  preliminary  report  that  Mr.  MacCracken  has  furnished 
indicates  that.  Of  course,  the  period  of  accounting  will 
cover  a  few  years,  and  there  may  be  records  that  go  back 
further,  that  are  not  relevant.  There  may  be  records  that 
do  go  back,  that  are  relevant,  but  I  will  ask  counsel  to  pre¬ 
pare  the  preliminary  injunction. 

Mr.  Roberts:  In  Your  Honor’s  oral  remarks  and  instruc¬ 
tions  to  the  custodian,  directing  an  inventory  to  be  made, 
you  made  some  mention  of  access  to  the  records  by  the  Am¬ 
bassador  or  by  some  other  designated  person.  Are  Your 
Honor’s  remarks  to  be  construed  to  mean  that  the  plain¬ 
tiffs  are  to  have  access  to  the  records  in  that  building  at  this 
stage  of  the  litigation? 

The  Court:  Here  is  what  I  want  done:  I  would  assume 
that  if  a  physical  inventory  is  taken  as  of  today  or  to¬ 
morrow,  it  will  reveal  that  in  the  first  room  on  the  third 
floor  or  the  first  room  on  the  fourth  floor  there  are  so  many 
desks,  so  many  chairs,  so  many  file  cabinets;  that  in  the 
middle  room  on  the  second  floor  there  are  so  many  desks, 
so  many  chairs  and  file  cabinets ;  that  in  one  of  the  rooms 
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of  the  basement  there  is  furniture  for  living  quarters.  That 
will  give  us  a  physical  inventory. 

198  The  next  thing  I  would  like  counsel  to  do — you 
know  your  case  better  than  anyone  else  in  the  situa¬ 
tion — is  to  say:  “There  are  certain  things  that  we  are  pri- 

marilv  interested  in.  We  are  interested  in  file  cases  in  the 
* 

middle  room  on  the  second  floor” — or  give  some  means  of 
identification.  “We  are  not  interested  in  the  file  cases 
which  are  primarily  stored  in  the  basement,”  if  that  is  a 
fact. 

In  other  words,  the  things  which  the  suit  for  accounting 
will  revolve  around,  I  think,  are  things  that  you  gentlemen 
as  counsel  are  going  to  be  most  interested  in. 

I  will  depend  on  Mr.  MacCracken  to  pick  out  the  things 
which  appear  to  be  matter  that  in  his  view  are  old  records 
that  may  be  put  back  in  one  section  of  the  building,  and 
the  rest  of  the  building  used  for  the  business  of  the  Chinese 
Government. 

Mr.  Roberts:  But,  if  Your  Honor  please,  I  had  reference 
to  the  access  of  counsel  for  the  plaintiff  to  examine  and  go 
through  the  contents  of  that  building. 

The  Court:  I  can  give  you  a  short  answer.  How  soon 
will  you  be  at  issue?  I  hope  you  are  at  issue  soon,  and  the 
Trial  Court  will  take  it  up  the  next  day. 

Mr.  Roberts:  I  don’t  know — I  first  would  like  to  read 
Your  Honor’s  opinion,  and  thereafter  I  would  like  to  exam¬ 
ine  the  terms  of  the  injunction,  and  we  may  ask  leave  to 
return  to  Your  Honor  in  connection  with  the  injunc¬ 
tion. 

199  The  Court:  You  will  appreciate  that  this  Court  is 
ready  to  accommodate  you  as  to  the  hearings  just 

as  soon  as  we  can.  I  would  like  to  start  on  it  and  hear  both 
sides  as  soon  as  they  are  in  a  position  where  they  want  to 
have  some  determination  made.  Mr.  MacCracken,  for  one, 
would  need  some  guidance. 

Mr.  MacCracken:  In  that  connection,  may  I  now  inquire 
what,  if  anything,  you  would  direct  me  to  do  in  regard  to 
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some  trunks  which  Colonel  Roberts  said  he  would  like  to 
hold  in  storage. 

The  Court:  Colonel  Roberts  gave  me  assurance  about 
that,  and  they  will  not  be  touched.  I  want  a  preliminary 
injunction  prepared  and  signed.  I  would  like  to  have  your 
inventory  of  what  is  in  the  building  first. 

Mr.  MacCracken:  I  still  do  not  have  any  responsibility 
for  those  trunks. 

The  Court:  Not  at  the  moment,  because  they  are  not  in 
your  possession.  I  do  think  they  should  be  put  in  your 
possession  as  soon  as  you  can  determine  what  is  in  the 
house  and  how  the  house  will  be  opened,  how  it  should  be 
operated. 

Mr.  Roberts:  I  do  not  want  to  appear  persistent,  but  I 
am  merely  seeking  information,  and  with  respect  to  draft¬ 
ing  the  preliminary  injunction  I  would  like  to  know  if  the 
sense  of  Your  Honor’s  ruling  is  that  these  plaintiffs,  or 
anyone  acting  for  them,  has  the  right  to  go  into  the 
200  structure,  examine  the  materials  that  are  in  that 
structure  first,  and  then  proceed  by  way  of  prelimi¬ 
nary  injunction  of  an  mandatory  nature,  to  secure  control 
and  possession  of  the  documents  within  that  building. 

The  Court:  We  have  not  had  a  final  hearing,  and  that  is 
one  thing  the  Court  wants  to  advance,  and  then  to  have  a 
determination  of  the  records  that  do  belong  to  the  plaintiffs 
as  such,  and  to  which  they  should  have  free  access.  That 
is  one  thing.  If  there  is  any  limitation  on  it,  that  is  an¬ 
other  thing.  I  am  trying  to  maintain  the  status  quo.  If 
there  are  records  that  you  need  in  the  preparation  of  vour 
answer,  you  may  consult  with  Mr.  MacCracken,  and  he  will 
make  sure  that  they  are  available,  and  if  you  want  certain 
records  not  moved,  if  you  will  indicate  them,  we  will  see 
that  they  are  not. 

Mr.  Roberts:  We  would  like  to  participate,  or  at  least 
know  what  will  be  the  form  of  the  preliminary  injunction. 

The  Court:  If  you  will  follow  substantially  the  form  of 
the  restraining  order,  except  the  Court  has  indicated  that 
where  diplomatic  mail  is  received  in  diplomatic  pouches,  it 
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is  not  to  be  touched ;  foreign  codes  are  not  to  be  examined ; 
anything  that  pertains  to  the  functions  of  the  Chinese  Re¬ 
public  as  such,  independent  of  the  procurement  program, 
is  not  to  be  interfered  with. 

On  the  procurement  program,  of  course,  the  case  revolves 
around  accounting.  We  want  to  get  it  stated  as  fast 

201  as  possible,  and  to  that  end  the  Court  will  cooperate 
fully. 

Now,  as  we  move  through,  when  the  inventory  comes  in, 
I  think  at  this  time,  if  there  is  any  limitation  or  expansion, 
action  by  the  Court  can  be  taken  at  that  time. 

Mr.  Roberts:  Has  Your  Honor  considered  the  question,  if 
the  injunction  follows  the  form  in  which  it  was  presented 
before - 

The  Court:  I  think  the  form  indicated  that  the  'whole 
building  was  to  be  padlocked,  in  a  sense,  and  under  the 
preliminary  injunction  the  property  was  to  be  turned  over 
and  the  records  were  to  be  turned  over  to  a  custodian. 
That  was  in  the  original,  but  then  the  Court  considered 
that  in  the  unhappy  state  in  which  the  Republic  of  China 
finds  itself,  a  disinterested  third  party  should  take  charge, 
and  the  only  limitation  Mr.  MacCracken  is  going  to  have 
is  when  it  comes  to  knowing  what  a  Chinese  document 
means  he  may  not  know  that,  and  if  you  gentlemen  could 
furnish  him  some  help,  well  and  good;  if  you  cannot,  then 
someone  whom  the  Ambassador  may  select  can  aid  Mr. 
MacCracken. 

Mr.  Roberts:  Has  Your  Honor  given  consideration  to 
the  right  of  the  defendants  in  the  property  that  is  presently 
designated  as  their  own  property,  and  in  which  they  shall 
have  some  defense  of  protection? 

The  Court:  That  is  one  of  the  things  I  am  suggesting, 
that  if  you  will  be  good  enough  to  indicate  those 

202  things  which  you  claim  are  personal,  independent  of 
the  Chinese  Government,  personal  property,  if  there 

are  some  particular  records  that  the  defendants  are  vitally 
interested  in,  and  you  will  pass  that  information  to  the 
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Court,  the  Court  will  see  that  Mr.  MacCracken  gets  the 
information. 

Mr.  Roberts :  Of  course,  Your  Honor,  the  preliminary  in¬ 
junction  would  be  necessary  today,  because  the  stay  order 
is  terminated  today. 

The  Court :  I  will  be  here  till  late  in  the  afternoon,  pre¬ 
pared  to  sign  it. 

Mr.  Leahy:  If  the  Court  please,  w-e  have  prepared  find¬ 
ings  of  fact  and  conclusions  of  law,  and  also  a  form  of 
preliminary  injunction,  all  pretty  much  in  accordance  with 
that  hitherto  presented  to  the  Court,  and  I  should  like  to 
pass  those  up  to  the  Court  and  copies  to  Mr.  Roberts,  and 
have  them  incorporated  in  the  record  at  this  point. 

205  The  Court :  Why  don’t  we  do  this,  gentlemen :  I  am 
going  to  go  on  with  the  regular  call  of  the  calendar 

today,  and  if  you  gentlemen  will  examine  these  and  come 
back  here  in,  say,  the  next  half  hour? 

Mr.  Roberts:  Your  Honor,  it  will  take  us  longer  than 
that  to  figure  this  out.  Would  Your  Honor  care  to  set  a 
time  this  afternoon? 

The  Court :  I  think  we  can  settle  it  this  morning.  If  you 
want  to  make  it  12:00  o’clock  noon,  that  is  all  right 

206  with  the  Court,  but  I  would  like  to  get  it  settled 
this  morning. 

(Thereupon,  at  10:25  o’clock  a.  m.,  the  Court  proceeded 
to  the  consideration  of  other  business.) 


(At  12:00  o’clock  noon  the  Court  resumed  consideration 
of  Republic  of  China,  etc.  No.  4741-51.) 

The  Court:  Will  you  proceed,  gentlemen? 

Mr.  Leahy:  If  Your  Honor  please,  I  now  pass  to  the 
Court  proposed  findings  of  fact  and  proposed  preliminary 
injunction,  which  I  believe  is  in  conformity  with  Your 
Honor’s  opinion  and  argument. 

The  Court:  Have  you  given  copies  to  Mr.  Roberts? 

Mr.  Leahy :  Copies  have  been  supplied  to  Mr.  Roberts. 


Mr.  Roberts:  I  just  got  them  a  few  minutes  ago,  Your 
Honor. 

The  Court:  Gentlemen,  the  Court  has  read  both  the  ten¬ 
dered  findings  of  fact  and  conclusions  of  law,  as  well  as  the 
preliminary  injunction.  They  seem  to  conform  to  the  opin¬ 
ion  rendered  by  the  Court.  I  am  prepared  to  sign  them. 

Mr.  Roberts :  Well,  Your  Honor,  would  Your  Honor  mind 
reference  to  your  memorandum  opinion  for  a  moment? 

The  Court:  Yes. 

Mr.  Roberts:  There  are  one  or  two  things  there  where 
Your  Honor  is  stating  our  position  on  page  4,  for  ex¬ 
ample —  i 

207  “Counsel  for  the  defendants  concede  the  power 
of  this  Court  to  entertain  this  suit  otherwise.7’ 

If  Your  Honor  please,  that  would  appear  to  be  inconsist¬ 
ent  with  page  2  in  the  middle  paragraph  of  Your  Honor’s 
opinion,  where  Your  Honor  correctly  states  that  we  urge 
the  lack  of  jurisdiction  with  respect  to  this  controversy  as 
regards  the  holding  of  office  and  performance  of  duties  in  < 
the  military  establishment  of  the  Chinese  Republic  by  this 
Court.  In  other  words,  it  is  not  solely  a  question  of  whether 
or  not  this  suit  has  been  authorized,  but  actually  I  thought 
that  unless  I  strongly  presented  to  Your  Honor  the  other 
questions  of  jurisdiction  which  were  raised,  I  was  sure 
Your  Honor  would  not  want  to  concede  it  if  we  did  not. 
That  is  the  only  point. 

The  Court:  Calling  my  attention  to  the  findings  of  fact 
and  conclusions  of  law,  what  is  it  you  want  to  say  on  that? 

Mr.  Roberts :  The  findings  of  fact  and  conclusions  of  law? 

The  Court :  Yes. 

Mr.  Roberts:  I  have  only  one  other  word  in  regard  to 
Your  Honor’s  opinion.  On  page  2  you  state :  “The  defend¬ 
ants  are  allegedly  residents  of  the  District  of  Columbia.” 

I  call  Your  Honor’s  attention  to  the  affidavit,  which  stated 
they  temporarily  are  sojourning  in  the  District  of  Colum¬ 
bia  and  are  before  the  Court  directly  represented 

208  by  authorized  counsel.  I  just  wanted  to  call  your 
attention  to  that. 
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The  Court:  I  don’t  think  there  is  any  difference  in  the 
employment  of  words.  Local  addresses  are  given  in  the 
argument  and  also  in  the  affidavits  as  evidence  of  their 
being  here  at  a  certain  point. 

Mr.  Roberts :  It  is  stated  in  the  fourth  paragraph  of  the 
findings  of  fact  and  conclusions  of  law  that  these  defendants 
are  temporarily  residing  in  the  District  of  Columbia.  That 
described  their  status  as  officers  of  the  government. 

The  Court:  That  is  the  extent  to  which  the  Court’s  find¬ 
ing  went,  that  they  are  apparently  residents  of  the  District 
of  Columbia. 

Mr.  Roberts :  You  have  stated  that  in  the  findings  of  fact, 
Your  Honor. 

The  Court:  Yes. 

Mr.  Roberts:  Now,  there  are  a  couple  of  other  things, 
one  that  was  just  handed  to  us  at  12 :00  o’clock. 

Of  course,  reserving  our  position  on  the  question  of  juris¬ 
diction,  we  get  down  to  No.  7,  and  we  call  Your  Honor’s 
attention  to  the  fact  that,  although  there  was  some  kind  of 
an  order  or  communication  entered  in  April,  emphatically, 
that  did  not  become  operative  nor  did  it  accomplish  the 
purpose  which  is  set  forth  in  the  proposed  findings  of  fact. 
Your  Honor  will  recall  that  the  Ambassador  continued  to 
handle  the  operations  of  the  office  and  sent  forth 
209  orders  to  the  State  Department  for  grants  of  over¬ 
seas  permits,  and  that  was  a  gesture  by  way  of  a 
cablegram  at  that  time,  and  it  is  not  alleged  that  any  affir¬ 
mative  action  was  taken  to  abolish  the  office  at  that  time. 
There  were  such  orders  tendered,  but  they  were  not  car¬ 
ried  out.  Very  definitely  they  got  those  orders  on  August 
21st,  but  at  no  time  up  till  the  present  have  the  defendants 
or  either  of  them — Mow  being  the  only  one  affected — been 
served  with  any  notice  that  he  was  discharged,  removed 
from  the  Chinese  Air  Force.  Yesterday’s  morning  papers 
stated  Chiang  Kai-shek  day  before  yesterday  removed  him 
from  the  Air  Force,  but  no  such  orders  theretofore  were 
tendered  or  entered  to  the  effect  that  Defendant  Hsiang 
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was  removed  as  executive  officer,  and  he  would  appear  not 
to  be  within  the  contemplation  of  the  findings  of  fact. 

And  as  to  General  Mow’s  removal,  we  have  not  yet  re¬ 
ceived  any  communication  other  than  that  which  emanated 
from  the  newspapers  day  before  yesterday. 

The  Court:  Of  course,  paragraph  7  does  conform  with 
the  pleadings  and  exhibits. 

Are  there  any  other  points? 

Mr.  Roberts:  Yes.  Quite  obviously  the  findings  in  para¬ 
graph  8,  by  its  very  nature  is  in  error,  because  it  says  they 
have  not  as  of  this  date  furnished  or  turned  over  to  the 
Procurement  Commission  any  of  the  funds  and  records  of 
the  Chinese  Air  Force  office  in  the  United  States. 
210  That,  of  course,  is  not  true,  because  they  have  through 
the  vears  turned  over  very  great  sums  of  funds  and 
records.  Presumably  that  means  remaining  in  their  pos¬ 
session  and  control  as  of  the  date  of  the  plea. 

The  Court:  Yes,  correlated  to  the  paragraps  above — I 
mean  tied  in  with  those. 

Mr.  Roberts:  Well,  the  findings  of  fact  by  Your  Honor 
are  in  anticipation  of  proof,  and  it  is  perfectly  clear  from 
the  affidavits  that  there  have  been  great  quantities - 

The  Court  (interposing) :  How  do  you  suggest  defining 
the  words? 

Mr.  Roberts  (continuing) :  — remaining  in  their  posses¬ 
sion  and  control,  following  orders  so  to  do.  They  have  not 
turned  over  any  of  the  records  of  property  or  funds  re¬ 
maining  in  their  possession  or  control,  following  orders  so 
to  do.  That  is  true.  Prior  to  that  time  there  were  con¬ 
stantly  records  submitted  and  funds  turned  over  and  prop¬ 
erty  turned  over. 

The  Court:  I  think  we  are  agreed  on  that.  It  is  just 
a  question  of  language.  Paragraph  8  might  be  amended 
to  read  that  they  have  not  as  of  the  date  hereof  turned  over 
to  the  Procurement  Commission  any  of  the  said  sums  re¬ 
ferred  to  above,  which  covers  the  situation.  Is  that  accept¬ 
able  to  both  sides? 


273 


Mr.  Leahy :  I  think  we  are  engaging  in  a  war  of  words,  if 
Your  Honor  please.  They  could  not  have  turned  over 

211  to  the  Procurement  Commission  any  funds. 

The  Court:  The  Commission  was  not  set  up. 

Mr.  Leahy:  The  Commission  was  not  set  up.  I  think  it 
is  all  a  war  on  wrords. 

The  Court :  I  just  want  you  gentlemen  to  be  in  harmony 
on  the  facts. 

Mr.  Leahy:  The  Procurement  Commission  was  not  set  up. 

Mr.  Roberts:  The  Procurement  Commission  as  ordered 
in  the  order  of  May  1, 1951,  which  is  mentioned  in  finding  7, 
and  as  Your  Honor  has  just  stated,  paragraph  8  refers  back 
to  and  is  tied  up  with  7. 

Mr.  Leahy:  And  as  counsel  has  correctly  stated,  Your 
Honor,  the  Procurement  Commission  was  not  set  up.  That 
is  the  point. 

Just  say  “turned  over  the  funds  to  the  said  Commission,’ ’ 
or  something  of  that  sort,  because  that  is  the  idea  that  we 
have  in  mind  to  express. 

The  Court:  Why  don’t  we  amend  finding  8,  line  4,  by 
inserting  after  the  word  “the”  and  before  the  word  “Pro¬ 
curement,”  insert  the  word  “said”?  Is  that  acceptable? 

Mr.  Roberts:  Yes,  Your  Honor.  The  finding  here  are 
couched  in  terms  of  conclusion  by  the  Court.  All  these  con¬ 
clusions  are  made  without  trial,  upon  affidavit  and  findings 
of  the  Court.  I  presume  that  the  Court  could  find  that  the 
affidavits  show  certain  things.  I  think  it  is  unusual 

212  to  couch  them  in  terms  of  an  ultimate  and  final  con¬ 
clusion,  as  if  they  were  on  stipulated  evidence  or 

upon  a  motion  on  the  record. 

The  Court :  I  am  going  to  amend  paragraph  S  of  the  find¬ 
ings  by  inserting  the  word  “said”  after  the  word  “the” 
and  before  the  word  “Procurement”  in  the  second  line. 

Mr.  Roberts:  No.  11,  we  suggest  should  read  this  wav: 

“Defendants  have  continued  to  exercise  control  over  said 
funds  until  the  entrance  of  the  general  appearance  herein 
December  3,  1951.  From  the  moment  of  the  entrance  of  a 
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general  appearance,  defendants  have  not  exercised  control 
over  the  property  or  funds.’ ’ 

The  Court:  Where  has  the  control  been? 

Mr.  Roberts:  So  far  as  we  are  concerned,  from  the  mo¬ 
ment  of  the  entrance  of  the  appearance  and  acceptance  of 
Your  Honor’s  stay  order,  the  control  was  right  here. 

The  Court:  If  you  gentlemen  will  just  turn  the  money 
over  to  Mr.  MacCracken,  I  think  that  is  all  there  is  left  to  do. 

Mr.  Roberts:  What  money,  Your  Honor? 

The  Court:  You  said  the  funds  were  turned  over  to  the 
Court. 

Mr.  Roberts :  I  said  control  of  the  funds  was  in  the  Court. 
From  that  date  certainly  we  were  divested  of  it.  We  had 
no  right  to  control  the  funds,  if  Your  Honor  please, 
213  from  the  time  your  restraining  order  was  in  effect. 

Mr.  Leahy:  That  is  too  dangerous  a  proposition 
'o  advance  factually. 

Mr.  Roberts:  I  know,  but  there  is  all  kinds  of  findings 
of  fact. 

The  Court :  I  think  that  finding  is  appropriate.  Is  there 
anything  else  you  have? 

Mr.  Roberts:  Your  Honor,  may  I  return  to  the  question 
of  this  fact,  that  the  findings  of  fact  are  stated  as  conclu¬ 
sions  of  fact  rather  than  findings.  Somewhere  in  the  pre¬ 
liminary  paragraph  of  the  plaintiff’s  proposed  findings  of 
fact  it  should  certainly  state  that,  based  upon  such  affidavits 
and  records,  the  findings  would  appear  to  be  true.  Cer¬ 
tainly,  these  are  not  ultimate  conclusions  of  fact  on  the  basis 
of  what  you  have  before  you  now. 

Mr.  Leahy:  Your  Honor  may  dispose  of  the  objection  by 
turning  to  page  1  of  the  findings  of  fact  on  the  first  page, 
where  it  is  specifically  shown  that  these  findings  are  made 
for  the  purpose  of  the  preliminary  injunction,  and  then  the 
sort  of  finding  is  recited  to  be  heard  upon  the  verified  com¬ 
plaint,  the  affidavit  in  support  thereof,  the  motion  for  a 
temporary  restraining  order,  the  temporary  restraining 
orders  herein  granted,  the  motion  for  a  preliminary  in¬ 
junction,  defendants’  motion  to  dismiss,  and  plaintiff’s 
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answer  thereto,  and  counsel  for  plaintiff  and  defend- 

214  ants  having  been  heard,  and  so  on. 

Mr.  Roberts:  We  usually  say,  Your  Honor,  that 
upon  consideration  of  such  arguments  and  affidavits,  the 
Court  enters  the  findings  as  they  find  to  date.  One  would 
think  that  all  that  had  to  be  done  was  just  to  accept  the 
Ambassador ’s  affidavit,  and  that  w^as  the  end  of  the  case. 

The  Court:  No,  there  is  more  to  it  than  that.  Is  there 
anything  else,  Mr.  Roberts? 

Mr.  Roberts:  With  respect  to  the  findings  of  fact  and 
conclusions  of  law,  Your  Honor,  no. 

The  Court:  Very  well,  then,  the  Court  is  signing  this 
order. 

Now,  with  regard  to  the  tendered  preliminary  injunc¬ 
tion,  I  believe  at  the  present  time  the  only  existing  bond 
is  in  the  amount  of  $100  cash  or  a  $500  bond.  In  argument, 
Mr.  Roberts,  you  said  something  about  a  personal  liability 
of  one  of  these  defendants  for  a  lease  which  -was  entered 
into. 

Mr.  Roberts:  No,  Your  Honor. 

The  Court:  You  did  not  say  that? 

Mr.  Roberts:  I  was  not  asked  that  and  I  didn’t  say 
that. 

The  Court:  I  recollect  something  was  said  about  a  lease 
being  taken. 

Mr.  Roberts:  Mr.  Leahy  said  I  said  that. 

The  Court:  I  gathered  from  the  argument  that  there 
mav  be  additional  claims  outstanding.  Do  vou 

215  know  about  any  other  personal  claims? 

Mr.  Roberts:  Every  contract  outstanding,  every 
obligation  outstanding? 

The  Court:  Well,  I  would  not  go  that  far. 

Mr.  Roberts:  Your  Honor,  we  had  prepared  a  motion 
to  amend  the  order  designating  a  disinterested  person.  I 
would  like  to  have  Your  Honor  glance  at  it,  and  also  with 
respect  to  the  preliminary  injunction. 

The  Court:  Mr.  Roberts,  in  your  motion  to  amend  the 
order  designating  a  disinterested  person,  on  page  2,  No.  2 
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of  the  paper,  you  say,  and  the  Court  quotes:  “it  may  be 
released  to  the  defendants  and  the  former  employees  and 
attaches  of  the  said  office  at  the  inventory  for  the  full  in¬ 
formation  of  the  Court,  the  property  covered  by  said 
order.” 

Mr.  "Roberts:  That  is  just  not  properly  transcribed,  Your 
Honor. 

The  Court:  Just  at  the  beginning  there  is  the  exception 
of  the  military  secret  code  and  other  property.  Then  it 
speaks  of  “private  property.”  What  private  property  do 
you  contend  is  the  property  of  the  defendants? 

Mr.  Roberts:  Any  amount  of  property. 

The  Court:  Give  us  an  illustration. 

Mr.  Roberts:  Books,  clothes — T  don’t  know  what. 

The  Court:  What  type  of  books? 

Mr.  Roberts:  Things  that  they  would  agree  to  be  per¬ 
sonal. 

216  The  Court:  You  will  recall  the  Court  saying  this 
morning  if  you  gentlemen  of  counsel  will  be  good 
enough  to  give  me  a  list  of  those  things  which  are  not  gov¬ 
ernmental,  do  not  belong  to  the  plaintiff  or  the  Republic 
of  China,  they  will  undoubtedly  be  released,  but  I  don’t 
know  what  you  mean  by  your  present  statement. 

Mr.  Roberts:  My  present  statement,  if  Your  Honor  please, 
is  that  you,  in  appointing  the  custodian,  do  delineate  in 
the  order  that  he  is  not  intended  to  be  the  custodian  of  the 
personal  property  of  the  defendants,  if  it  is  their  personal 
property. 

The  Court:  I  don’t  think  you  will  have  any  trouble  on 
that.  If  it  is  their  personal  property,  it  will  go  back  to 
the  defendants.  But  the  question  might  arise  as  to  whether 
a  book  of  account  or  record  is  personal  property  or  govern¬ 
mental  property. 

Mr.  Roberts:  If  the  question  arises,  we  propose  that  you 
maintain  the  status  quo  on  it.  That  is  right,  of  course,  in 
the  light  of  determination  of  jurisdiction,  but  in  the  first 
place,  this  does  two  things — is  intended  to — the  first  is  to 
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suggest  the  restrain  and  protection  of  the  custodian  with 
respect  to  military  codes,  and  so  forth,  in  specific  terms; 
and  the  second  is  as  to  any  property  which  is  purely  that 
of  the  defendants,  or  property  which  belongs  to  the  de¬ 
fendants,  necessary  for  their  own  use. 

217  The  Court:  I  am  going  to  withhold  acting  upon 
the  motion  that  you  have  just  filed,  for  two  reasons: 

First,  it  is  not  actually  before  the  Court  at  the  moment; 
and,  second,  the  Court  has  directed  the  receiver  to  make 
an  inventory  of  the  effects  in  the  building.  I  now  have  a 
general  report  of  what  the  building  contains,  but  I  don’t 
have  the  specific  items  of  what  may  be  there,  and  if  there 
are  any  items  that  either  side  contends  are  not  relevant 
to  this  cause,  or  personal  effects,  if  you  will  be  good 
enough  to  indicate  them,  then  when  future  control  over 
the  receiver  arises,  and  modification  of  the  order  is  in 
order,  at  that  time  I  will  act  on  it. 

Mr.  Roberts:  If  Your  Honor  please,  with  regard  to  the 
third  paragraph  on  page  3,  it  is  perfectly  evident  now 
from  representations  to  the  Court,  as  well  as  in  the  pre¬ 
liminary  report  of  the  custodian,  that  if  he  is  going  to  be 
put  into  the  possession  of  and  receive  checks  and  other 
sums  that  come  into  that  office  in  the  mail,  and  if  he  is 
going  to  be  in  possession  of  the  records  up  there  and  as¬ 
sume  those  responsibilities  on  contracts  that  are  out¬ 
standing,  and  in  view  of  the  items  that  come  before  him, 
a  bond  in  very  large  amount  should  be  required,  so  that 
there  can  be  some  recourse.  The  contracts  outstanding, 
unfilfilled,  and  the  amounts  of  deposits  remaining  on  con¬ 
tracts  outstanding  are  very  well  over  $100,000.  I  had  a 
list  in  Court  the  last  time  we  met,  in  which  I  had  prelimi¬ 
nary  statement  made,  without  a  record  of  it,  and 

218  which  the  defendants  urged  I  be  very  careful  not 
to  lose  by  reason  of  any  negligence,  and  his  obliga¬ 
tions  are  going  to  extend  into  the  hundreds  of  thousands 
of  dollars,  and  I  suggest  that  not  less  than  $500,000  in 
bond  be  provided  by  the  custodian. 
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The  Court :  He  does  not  have  any  large  sum  in  his  hands. 
He  has  notice  of  sums  on  deposit,  and  I  presume  an  order, 
a  copy  of  the  preliminary  injunction,  will  go  to  the  bank 
to  maintain  the  status  quo.  I  have  been  considering  the 
amount  of  the  bond,  and  at  the  present  time  I  am  going  to 
set  the  bond  at  $10,000. 

Mr.  Roberts:  Has  Your  Honor  considered  the  effect  upon 
the  defendants  in  the  event  that  they  were  not  relieved  of 
liability  from  accounting  by  reason  of  this  order  and  were 
charged  with  the  indebtedness? 

The  Court:  If  you  can  show  me  where  they  are  going  to 
incur  such  liability,  you  may  always  come  in  and  ask 
to  have  the  bond  increased. 

Mr.  Roberts:  The  affidavit  of  Hsiang  shows  there  are 
very  large  contracts  outstanding  to  be  fulfilled. 

The  Court:  And  where  is  the  personal  obligation  there? 

Mr.  Roberts:  The  personal  obligation  of  an  officer  who 
fails  to  perform. 

The  Court:  That  is  an  obligation  of  contract  that  be¬ 
longs  to  the  Republic  of  China. 

Mr.  Roberts:  No,  sir;  contracts  executed  by  these 
219  officers  and  sums  on  deposit  in  connection  with  these 
deals,  obligations  incurred,  as  stated  to  Your  Honor, 
by  transactions  of  the  officers  are  ones  that  involve  the 
personal  pledge  and  credit,  at  least  of  the  Republic  of 
China,  of  obligations  on  the  part  of  the  defendants. 

The  Court:  That  is  one  reason  the  Court  has  set  up  a 
custodian.  The  only  one,  as  I  see  it,  that  has  any  chance 
of  losing,  unless  I  receive  additional  facts,  is  the  plaintiff, 
and  the  procurement  program  belongs  to  the  plaintiff. 

Mr.  Roberts:  But,  Your  Honor,  if  it  should  happen  that 
the  government  of  China,  the  Republic  of  China,  happens 
not  to  be  Chiang  Kai-shek,  but  happens  to  be  Li,  then 
President  Li  and  his  advisers  might  have  very  violent 
differences  with  the  defendants,  and  they  might  be  obliged 
to  account  all  over  for  these  things. 
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The  Court:  I  assume  that  these  contracts  are  in  the  name 
of  the  Republic  of  China,  and  it  is  not  a  question  as  to 
who  might  be  President  of  the  Republic  of  China. 

Mr.  Roberts:  You  will  have  to  determine,  of  course, 
ultimately  who  will  be  the  representative  of  the  Republic 
of  China. 

Th  Court:  I  have  considered  that  in  the  opinion.  I  don’t 
think  it  is  germane,  and  I  am  going  to  fix  this  surety  bond 
in  the  amount  of  $10,000. 

Mr.  Roberts:  Your  Honor,  in  response  to  a  motion 
220  — it  did  not  need  to  be  brought  by  motion,  could 

have  been  voluntary — Your  Honor  issued  a  pre¬ 
liminary  injunction  that  precludes  the  defendants  from 
spending,  transferring  or  otherwise  disposing  of  any 
moneys  or  other  properties,  or  the  proceeds  thereof,  en¬ 
trusted  to  or  place  under  the  control  of  said  defendants, 
or  either  of  them,  by  plaintiff  or  any  branch  of  agency 
of  plaintiff. 

Now,  that  order,  as  signed  and  entered  by  Your  Honor, 
will  preclude  their  spending  money  even  to  deliver  things 
that  they  are  required  to  do.  Here  they  are  going  into 
an  accounting  case  involving  several  years,  vast  sums  of 
money  and  records,  and  I  suggest  to  Your  Honor  that  some 
means  be  provided  for  the  defendants,  who  have  been  in 
possession  and  control  of  this  property,  and  claim  the  right 
to  remain  in  legal  possession,  to  defend  and  protect  them¬ 
selves  and  the  property,  and  we  ask  Your  Honor  to  make 
some  provision,  subject  to  order  of  the  Court,  which  I 
tried  to  do  in  this  other  suggestion,  for  adequate  allowance 
to  be  made  for  the  defense  of  these  men.  They  should  not 
be  convicted  without  trial  or  without  defense  at  all,  Your 
Honor,  and  there  ought  to  be  some  means  to  provide  them 
with  adequate  counsel  and  with  court  expenses,  as  well 
as  the  actual  cost  of  performing  the  functions  that  they 
are  required  to  perform  under  an  accounting.  An  ac¬ 
counting  of  this  kind  is,  obviously,  going  to  be  very  ex¬ 
pensive.  Shall  we  have  a  claim  for  accounting  by  the 
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221  plaintiff  against  men  who  are  unable  to  defend 
themselves  at  all? 

The  Court:  I  don’t  think  you  are  going  to  have  too 
much  of  a  fight  on  that.  If  we  get  to  a  point  where  there 
is  a  difference  between  the  parties,  I  think  that  the  resolu¬ 
tion  of  the  difference  will  resolve  itself  into  a  very  simple 
matter. 

Mr.  Roberts:  I  think  they  are  entitled  to  the  opportunity 
to  defend  themselves,  right  now. 

The  Court:  They  are  in  court? 

Mr.  Roberts:  They  are  now  subject  to  an  injunction  which 
says  they  cannot  spend  any  money  for  their  own  defense. 

The  Court:  I  announced  this  morning  that  if  the  issue 
is  joined  this  afternoon,  the  Court  will  hear  the  case  this 
afternoon. 

Mr.  Roberts:  That  does  not  excuse  them  from  spending 
money,  Your  Honor.  Unless  you  pre-determine  that  every¬ 
thing  in  their  possession  is  completely  and  absolutely  the 
property  of  the  Republic  of  China — and  we  don’t  know. 
Your  Honor,  you  could  not  possibly  know — you  are  obliged 
to  say  that  these  men  are  wholly  without  defense  unless 
they  have  some  means  of  spending  a  normal  amount  of 
the  funds  which  are  in  their  own  possession,  to  the  de¬ 
gree,  and  in  the  discretion  of  Your  Honor,  for  their  own 
protection  and  defense. 

The  Court:  I  am  saying  this  as  of  12:37 - 

222  Mr.  Roberts:  The  request  I  am  making  to  Your 
Honor  is  not  confined  to  the  injunction,  but  is  ad¬ 
dressed  to  Your  Honor  in  your  discretion  as  to  disposition 
of  the  cause.  The  language  I  used,  Your  Honor,  in  the 
draft  that  I  have  could  be  accomplished  in  other  words, 
of  course,  by  providing  after  the  enjoining,  from  spend¬ 
ing,  transferring  or  otherwise  disposing  of  any  moneys, 
the  words  “other  than  such  sums  as  may  be  hereafter 
authorized  by  order  of  this  Court  to  be  expended  in  pro¬ 
tecting,  conserving  or  delivering  any  such  property,  in  pro¬ 
viding  for  the  accounting  sought  herein.” 
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Now,  I  address  to  Your  Honor  that  in  all  fairness  these 
men  have  had  high  stature  in  this  country  for  a  great  many 
years,  and  are  confronted  now  with  an  injunction,  and 
I  respectfully  request  Your  Honor  to  make  provision  for 
their  defense  from  the  funds  in  their  possession,  of  which 
they  have  so  long  been  in  control. 

The  Court:  I  don’t  follow  you  on  your  motion.  What  is 
the  ultimate  effect  of  your  motion?  What  is  it  you  are 
moving  ? 

Mr.  Roberts:  I  am  moving  the  Court,  provided  you  are 
going  to  enjoin  the  transferring  or  otherwise  disposing  of 
these  sums - 

The  Court:  The  funds  that  belong  to  the  Republic  of 
China? 

Mr.  Roberts:  Sums  which  on  the  face  of  it  may  belong 
to  the  Republic  of  China,  and  which  is  contested  as 
223  undisclosed  and  unknown  as  to  amount  and  as  to 
the  proper  authority  in  them,  contested  very  seri¬ 
ously  by  these  two  men — I  am  asking  that  within  the  dis¬ 
cretion  of  Your  Honor  you  make  provision  for  them  to 
utilize  the  funds  which  have  heretofore  been  exclusively 
under  their  control,  and  which  they  claim  the  right  to  con¬ 
trol,  in  accordance  with  the  law,  for  conserving  and  pro¬ 
tecting  any  such  property,  for  the  conducting  of  account¬ 
ing,  and  of  course,  for  their  own  protection  of  their  own 
cause.  This  is  a  preliminary  injunction,  Your  Honor,  not 
a  final  decision. 

The  Court:  I  understand  that,  and  I  say  you  are  limited 
really  to  the  merits  of  the  finding. 

Mr.  Roberts:  With  what?  Who  is  going  to  go  into  the 
merits?  Are  these  men  going  to  be  left  without  counsel? 

The  Court:  Appearing  for  them,  I  assume  you  are  going 
to  represent  them. 

Mr.  Robert:  I  have  every  reason  to  believe  that  I  will 
get  paid,  and  that  the  expenses  and  disbursements  required 
for  conducting  the  matter,  certainly  American  counsel  is 
not  expected  to  appear  for  no  compensation,  and  the  funds 


of  the  Republic  of  China  are  being  expended  very  lavishly 
in  trving  to  defend  the  other  side. 

The  Court :  If  this  is  in  the  form  of  a  motion,  I  will  over¬ 
rule  it  for  the  record. 

Mr.  Roberts:  Another  motion  is  that  we  make  al- 

224  lowance  for  the  prevailing  expenses. 

The  Court:  Out  of  the  funds  that  we  are  now 
trying  to  get  an  accounting  of,  that  belong,  presumably,  t.o 
the  Republic  of  China? 

Mr.  Roberts:  Any  funds  in  the  possession  of  Mow  and 
Hsiang. 

The  Court:  The  Court  wfill  overrule  the  motion. 

Mr.  Roberts:  Now,  if  Your  Honor  please,  would  Your 
Honor  care  to  indicate  whether  or  not  you  wrould  grant  a 
motion  to  stay  any  of  the  provisions  of  the  order  which 
you  have  just  signed,  pending  the  presentation  of  the  ap¬ 
peal? 

The  Court:  I  have  no  control  over  that.  This  is  not  a 
final  order  in  the  cause. 

Mr.  Roberts:  It  is  an  injunction,  a  mandatory  injunc¬ 
tion. 

The  Court:  But  we  are  anxious  in  the  Court  to  cooperate 
fully,  to  aid  in  all  ways  possible. 

Mr.  Roberts:  Except  to  provide  any  counsel  fees  or 
any  accounting  fees  or  anything  else  to  enable  these  peo¬ 
ple  to  defend  themselves. 

Mr.  Leahy:  How  can  the  Court  order  somebody’s  money, 
as  to  the  title  to  which  he  has  no  knowledge,  to  be  spent 
in  any  manner?  The  title  never  wTas  in  those  two  men,  and 
he  knows  it. 

The  Court:  That  is  final,  gentlemen.  We  will  go  on 

225  with  the  accounting. 

Mr.  Roberts:  The  stay  will  not  be  granted,  if  Your 
Honor  please? 

The  Court:  No. 
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STATEMENT  OF  QUESTIONS  PRESENTED. 


I.  Whether  in  an  appeal  from  an  order  granting  a  pre¬ 
liminary  injunction  this  Court  may  consider  and  de¬ 
cide  the  fundamental  questions  of  the  jurisdiction  of 
the  District  Court  and  the  propriety  of  the  appoint¬ 
ment  of  a  Custodian  to  take  possession  of  property  in 
dispute  in  support  of  the  injunction. 

II.  Whether  a  preliminary  injunction  should  issue  where 
the  adversary  parties  are  aliens,  the  purpose  of  the 
litigation  is  to  enforce  penal  and  disciplinary  sanctions 
of  the  Chinese  Government  and  the  political  branch  of 
this  government  has  not  positively  identified  the  rec¬ 
ognized  President  of  the  Republic  of  China  on  For¬ 
mosa. 

III.  Whether  issuance  of  a  preliminary  injunction  was  a 
proper  exercise  of  judicial  discretion  when  the  District 
Court  failed  to  balance  the  equities  of  the  parties, 
failed  to  consider  or  reconcile  conflicting  evidence, 
failed  to  hear  oral  testimony,  and  permitted  the  use  of 
an  injunction  as  a  means  of  depriving  appellants  of 
property  before  disputed  rights  of  the  parties  in  the 
property  had  been  definitely  ascertained. 

IV.  Whether  the  ex  parte  appointment  of  a  Custodian  and 
his  subsequent  continuation  in  office  was  so  far  a  man¬ 
datory  implementation  of  the  preliminary  injunction  as 
to  violate  appellants 1  constitutional  rights  of  due 
process  and  protection  against  unreasonable  search 
and  seizure. 
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United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 

No.  11,265 

Pang-tsu  Mow  and  Ve-shuen  Hsiang,  Appellants , 

v. 

Republic  of  China,  Appellee 

On  Appeal  from  an  Order  of  the  United  States  District 
Court  for  the  District  of  Columbia. 

BRIEF  FOR  APPELLANTS. 

JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  by  Pang-tsu  Mow  and  Ve-shuen  Hsiang, 
defendants  below,  from  an  order  entered  on  December  10, 
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1951,  by  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia  granting  a  preliminary  injunction  re¬ 
quested  by  appellee,  plaintiff  below,  the  Republic  of  China, 
in  an  action  for  an  accounting,  injunction  and  other  relief 
(J.  App.  2).  Appellants  are  alien  Chinese  military  officers 
temporarily  sojourning  in  the  District  of  Columbia  ( J.  App. 
2,  3).  Appellee  is  represented  to  be  the  Republic  of  China 
on  Formosa  acting  through  its  Ambassador  to  the  United 
States,  V.  K.  Wellington  Koo. 

Appellee  alleged  in  its  complaint  that  the  District  Court 
had  jurisdiction  under  Sections  301,  305,  306,  and  325  ot 
Title  11  of  the  District  of  Columbia  Code,  1940  edition. 
Jurisdiction  of  the  District  Court  is  disputed  by  appellants. 

This  Court  has  jurisdiction  to  review  the  order  of  the 
Court  below  of  December  10,  1951  granting  a  preliminary 
injunction  under  Title  28,  Section  1292,  U.  S.  C.  (June  25, 
1948,  c.  646,  Sec.  1,  62  Stat.  929,  eff.  Sept.  1,  1948).* 

STATEMENT  OF  CASE. 

This  is  an  appeal  from  an  order  of  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia  issued  on  December 
10, 1951,  overruling  appellants’  motion  to  dismiss,  granting 
a  preliminary  injunction  and  continuing  in  effect  an  order 
previously  issued  by  the  District  Court  on  November  29, 
1951  designating  a  disinterested  person  to  take  possession 
of  certain  premises  and  records  contained  therein  (J.  App. 
134).  A  chronological  summary  of  the  pleadings  and  the 
facts  is  necessary  to  an  understanding  of  the  series  of 
events  which  lead  to  the  District  Court’s  order  on  Decem¬ 
ber  10,  1951. 

*  The  District  Court  on  March  3,  1952,  issued  an  order  striking  the  plead¬ 
ings  of  appellant  Mow  and  entering  judgment  by  default  against  him  because 
of  his  failure  to  appear  for  deposition.  The  order  of  the  Court  below  is 
reprinted  as  Addendum  A  to  this  Brief.  Its  issuance  should  eliminate  any 
question  as  to  the  power  of  this  Court  to  review  in  full  all  three  parts  of  the 
District  Court’s  order  of  December  10,  1951. 
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On  November  14, 1951,  appellee,  representing  itself  to  be 
the  Republic  of  China,  filed  a  complaint  against  appellants 
for  an  accounting,  injunction,  and  other  relief  (J.  App.  2). 
Jurisdiction  of  the  United  States  District  Court  for  the 
District  of  Columbia  was  invoked  under  Sections  301,  305, 
306,  and  325  of  the  D.  C.  Code  (1940).  The  complaint  al¬ 
leged  in  substance  that  the  appellee,  a  foreign  government 
recognized  by  the  United  States,  had  employed  appellants 
as  procurement  officers,  who  were  citizens  of  the  Republic 
of  China  temporarily  sojourning  in  the  District  of  Colum¬ 
bia,  as  Director  and  Executive  Officer,  respectively,  of  the 
Chinese  Air  Force  Office  in  U.  S.  A. ;  that  in  such  capacities 
appellants  had  been  entrusted  with  funds  belonging  to 
appellee  and  had  kept  books  and  records  with  respect  to 
the  receipt  and  expenditure  of  such  funds  which  books  and 
records  it  was  the  duty  of  appellants  to  deliver  to  appellee 
on  its  demand ;  and  that  as  a  result  of  these  facts  appellants 
occupied  a  fiduciary  relationship  to  appellee.  The  com¬ 
plaint  further  alleged  that  appellants  had  received  between 
September  15,  1944,  and  April  30,  1951,  funds  aggregating 
“more  than  $49,000,000”  and  that  of  these  funds  appellants 
had  failed  and  refused  to  account  properly  for  the  expendi¬ 
ture  of  approximately  $25,000,000.  The  complaint  asserted 
“upon  information  and  belief”  that  there  remained  in  the 
possession  of  the  appellants  at  the  time  of  filing  suit  more 
than  $7,000,000,  which  appellants  were  secreting  and  unlaw¬ 
fully  withholding  from  appellee. 

The  prayer  of  the  complaint  asked  for  a  temporary  re¬ 
straining  order  to  be  followed  by  the  issuance  of  a  pre¬ 
liminary  injunction  restraining  appellants  from  spending 
or  otherwise  disposing  of  the  funds  and  from  removing  or 
exercising  any  control  over  the  books  and  records.  It  also 
asked  that  the  court  order  each  of  the  appellants  pending 
hearing  and  determination  of  the  action,  to  deliver  all 
moneys  to  appellee  immediately  and  to  turn  over  all  books 
and  records  to  appellee  subject  to  the  right  of  reasonable 
inspection  thereof  by  appellants  “for  the  sole  purpose  of 
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preparing  the  accounting  herein  prayed  for”  (J.  App. 
5,6). 

Finally,  the  complaint  prayed  that  after  trial  on  the 
merits  a  decree  be  issued  directing  appellants  to  render  an 
accounting  of  all  moneys  entrusted  to  them  by  appellee,  to 
surrender  to  appellee  all  moneys  not  properly  expended  or 
used,  and  to  deliver  to  appellee  all  books  and  records  en¬ 
trusted  to  them  by  appellee  (J.  App.  6,  7). 

Thus,  the  only  relief  of  significance  sought  by  appellee 
which  awaits  trial  on  the  merits  is  the  rendering  of  an  ac¬ 
counting  by  appellants.  In  the  meantime  appellee  asks  for 
all  moneys  and  all  the  records  which  are  to  be  the  subject 
of  the  accounting. 

Simultaneously  with  the  filing  of  the  complaint,  appellee 
filed  a  motion  for  a  temporary  restraining  order,  a  motion 
for  preliminary  injunction,  and  a  motion  for  leave  to  take 
depositions  of  the  two  appellants  (J.  App.  S,  25). 

The  District  Court  immediately  issued  a  temporary  re¬ 
straining  order  and  an  order  setting  the  motion  for  a  pre¬ 
liminary  injunction  for  hearing  on  November  20,  1951.  (J. 
App.  28).  It  also  granted  the  motion  for  leave  to  take 
depositions  and  ordered  that  the  appellants  appear  for  pur¬ 
poses  of  deposition  on  November  19,  1951.  The  temporary 
restraining  order  did  not  grant  all  the  relief  prayed  for  in 
the  complaint  but  did  restrain  appellants  from  disposing  of 
the  funds  or  from  exercising  any  control  over  the  books  and 
records. 

These  actions  of  the  District  Court  were  taken  entirely 
on  ex  parte  presentation.  The  only  factual  support  for  the 
court’s  action  was  contained  in  an  affidavit  accompanying 
the  pleadings  dated  November  14,  1951,  executed  by  Liang- 
chien  Cha,  who  described  himself  as  the  Vice  Minister  of 
Justice  of  the  Republic  of  China  (J.  App.  9).  The  affidavit 
of  Cha  is  in  general  a  restatement  with  some  elaboration 
of  the  allegations  of  the  complaint.  The  affiant  says  that 
all  of  his  statements  are  based  on  his  own  personal  knowl¬ 
edge  of  the  facts  or  on  official  documents  and  records  of  the 
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Chinese  government  which  he  examined  (J.  App.  10).  The 
affidavit  of  Cha  to  this  day  continues  to  be  the  only  sworn 
testimony  submitted  by  appellee  to  support  the  original 
and  all  subsequent  orders  of  the  District  Court. 

At  the  time  that  the  District  Court  issued  its  temporary 
restraining  order  of  November  14,  1951,  counsel  for  ap¬ 
pellee  were  aware  of  the  fact  that  appellants  were  repre¬ 
sented  by  counsel.  Under  date  of  September  29,  1951,  His 
Excellency  V.  K.  ’Wellington  Koo,  who  claims  to  be  the 
Ambassador  of  the  Republic  of  China  in  the  United  States, 
was  advised  by  letter  that  the  firm  of  Roberts  &  Mclnnis 
had  been  retained  by  appellants  to  represent  them  in  con¬ 
nection  with  certain  charges  made  against  them  by  Chiang 
Kai-shek.  The  letter  went  on  to  sav  that  counsel  under- 
stood  that  a  mission  from  Formosa  was  en  route  to  the 
United  States  to  investigate  these  charges  and  that  counsel 
would  be  glad  to  confer  with  the  mission  upon  its  arrival. 
The  Embassy  responded  to  this  letter  on  October  2,  1951, 
and  advised  counsel  that  the  letter  “has  been  brought  to 
the  attention  of  Mr.  Liang-chien  Cha  and  his  colleagues.’ ’ 
In  short,  the  very  person  who  executed  the  only  affidavit 
submitted  by  appellee  was  well  aware  that  Mow  and  Hsiang 
were  represented  by  counsel,  but  evidently  did  not  see  fit 
to  bring  this  vital  fact  to  the  attention  of  the  court. 

The  various  pleadings  and  orders  which  were  filed  on 
November  14  were  not  served  on  the  appellants  because  of 
their  absence  from  the  city.  Appellants  and  their  counsel 
learned  of  the  existence  of  the  complaint,  but  not  of  the 
nature  of  the  relief  sought,  by  reading  about  it  in  the  public 
press. 

Finally,  on  November  24,  1951,  having  obtained  copies 
of  the  pleadings  and  orders,  counsel  filed  a  motion  to  dis¬ 
miss  the  complaint  for  lack  of  jurisdiction  and  to  vacate  the 
temporary  restraining  order  (J.  App.  32).  The  motion  was 
signed  by  William  A.  Roberts  and  Warren  Woods,  “Spe¬ 
cially  Appearing  for  Defendants  Pang-tsu  Mow  and  Ve- 
shuen  Hsiang.”  The  motion  questioned  the  authority  of 
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Cba  to  represent  the  Republic  of  China,  the  authority  of 
Chiang  Kai-shek  to  act  constitutionally  as  the  president  of 
the  Republic  of  China,  and  the  existence  as  a  legal  entity 
capable  of  suing  in  a  Federal  District  Court  of  a  foreign 
sovereign  known  as  the  Republic  of  China  on  Formosa.  The 
motion  was  supported  by  the  written  opinion  of  an  expert 
on  Chinese  law  as  to  the  constitutional  status  of  Chiang 
Kai-shek  and  by  other  evidence  tending  to  show  that  Chiang 
Kai-shek  had  abandoned  his  position  as  president  of  the 
Republic  of  China  in  January  of  1949  and  had  been  re¬ 
placed  by  the  then  Acting  President,  General  Li  Tsung-jen, 
who  continues  to  be  the  only  constitutional  president  of  the 
Republic  of  China. 

On  November  27,  1951,  District  Judge  Kirkland,  without 
notice  to  counsel  who  had  raised  the  jurisdictional  question, 
wrote  to  the  Acting  Secretary  of  State  and  asked  to  be  ad¬ 
vised  as  to  the  status  of  the  Republic  of  China  on  Formosa, 
the  identity  of  its  President  and  of  its  accredited  Ambas¬ 
sador  in  the  United  States  ( J.  App.  54).  The  Acting  Legal 
Adviser  to  the  Secretary  of  State  replied  on  November  2S 
(J.  App.  60).  He  informed  the  Court  that  this  govern¬ 
ment  recognized  the  Republic  of  China  on  Formosa  as  a 
sovereign  nation;  that  its  accredited  Ambassador  in  the 
United  States  was  Dr.  V.  K.  Wellington  Koo,  and  that  the 
State  Department  had  been  advised  by  Dr.  Koo  that  on 
March  1, 1950,  Chiang  Kai-shek  had  resumed  the  presidency 
of  the  Republic  of  China.  The  letter  notably  failed  to 
identify  Chiang  Kai-shek  as  an  individual  recognized  by  the 
United  States  to  be  the  President  of  the  Republic  of  China. 

The  following  day,  November  29,  appellee  filed  a  petition 
with  the  Court  for  an  order  designating  a  Disinterested 
Person  to  take  possession  of  the  Chinese  Air  Force  Office  in 
U.  S.  A.  and  all  the  contents  thereof  (J.  App.  64).  The  pe¬ 
tition  was  supported  by  another  affidavit  of  Liang-chien 
Cha  in  which  he  stated  that  no  responsible  person  was  in 
charge  of  the  offices  and  there  was  grave  danger  of  the 
destruction  or  loss  of  important  books  and  records  ( J.  App. 
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66).  The  petition  and  accompanying  affidavit  were  sub¬ 
mitted  to  the  Court  ex  'parte  without  service  upon  appel¬ 
lants  and  the  Court  promptly  issued  an  order  appointing 
William  P.  MacCracken  of  the  local  bar  as  a  disinterested 
person  to  take  custody  of  the  premises  and  the  contents 
thereof  which  had  been  occupied  by  the  Chinese  Air  Force 
Office  in  U.  S.  A.  (J.  App.  68).  The  order  appointing  Mr. 
MacCracken  which  was  signed  at  10:35  A.M.  on  the  morn¬ 
ing  it  was  presented  to  the  Court,  provided  that  he  could 
allow  access  to  the  premises  and  the  records  thereon  to  the 
plaintiff  to  the  extent  necessary  “to  permit  the  plaintiff 
to  ascertain  the  status  (financial  or  otherwise)  of,  and  to 
carry  forward,  the  procurement  program  of  the  plaintiff 
and  its  Air  Force.’ ’  Access  to  the  defendants,  however, 
was  limited  to  the  purpose  of  preparing  “the  accounting 
prayed  for  in  this  action”  which  has  not  yet  been  ordered  by 
anv  Court. 

•j 

On  December  3,  1951  appellants  Mow  and  Hsiang  who 
had  not  been  served  with  papers  up  to  that  time,  volun¬ 
tarily  filed  a  general  appearance  through  their  counsel  ( J. 
App.  93). 

On  the  same  day  counsel  replied  to  the  Petition  for  Ap¬ 
pointment  of  a  Disinterested  Person  denying  all  of  its 
major  factual  allegations  and  moving  that  it  be  vacated 
or  modified  (J.  App.  75).  The  reply  was  supported  by  four 
affidavits  including  the  affidavit  of  one  of  the  appellants, 
V.  S.  Hsiang  (J.  App.  79)  and  the  officer  in  charge  of  the 
premises  on  November  29  when  the  Custodian  took  over, 
a  Major  Huang  ( J.  App.  84).  The  allegation  of  the  petition 
that  an  emergency  situation  existed  which  required  the  ap¬ 
pointment  of  a  Custodian  because  of  the  absence  of  a  re¬ 
sponsible  person  to  safeguard  the  premises  and  their  con¬ 
tents,  was  specifically  and  categorically  denied.  The  ade¬ 
quacy  of  the  Custodian’s  bond  of  $3,000  was  also  ques¬ 
tioned. 

Also  on  the  same  day  appellants  filed  an  emergency  mo¬ 
tion  for  leave  to  take  the  deposition  of  five  Chinese  Na- 
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tionals  who  together  formed  a  mission  to  the  United  States 
for  the  purpose  of  investigating  the  activities  of  Mow  and 
Hsiang  and  instituting  the  present  suit  (J.  App.  99).  The 
motion  sought  permission  to  take  the  depositions  of  these 
five  individuals  on  December  5,  prior  to  argument  sched¬ 
uled  by  the  Court  for  December  6  on  the  Motion  to  Dis¬ 
miss,  the  Motion  to  Vacate  the  Appointment  of  a  Custodian, 
and  the  request  by  appellee  for  the  issuance  of  a  prelim¬ 
inary  injunction.  The  Motion  to  take  depositions  was  ex¬ 
pressly  grounded  on  the  jurisdictional  question,  the  per¬ 
sonal  authority  and  knowledge  of  the  five  deponents,  and 
appellants’  apprehension  that  some  of  the  five  might  leave 
the  jurisdiction  and  return  to  Formosa  before  their  testi¬ 
mony  could  be  taken. 

The  District  Judge  denied  the  motion  and  refused  to 
allow  the  taking  of  the  testimony  of  these  five  individuals 
prior  to  argument  and  ruling  on  the  various  matters  to  be 
heard  on  December  6  (J.  App.  102). 

In  this  posture  of  the  case  counsel  appeared  and  argued 
on  December  6,  1951,  three  days  after  general  appearance 
had  been  filed.  The  Court  rendered  a  memorandum  opin¬ 
ion  ( J.  App.  127)  and  issued  its  order  denying  the  motion 
to  dismiss,  issuing  a  preliminary  injunction  and  continuing 
the  appointment  of  the  custodian,  on  December  10,  1951  (J. 
App.  134,  135).  No  testimony  was  taken  on  the  many  con¬ 
flicting  issues  of  fact  which  appellants  had  raised  in  their 
pleadings  and  affidavits. 

Despite  the  fact  that  control  of  millions  of  dollars  was 
in  dispute  and  that  contract  commitments,  letters  of  credit 
and  extensive  business  negotiations  were  substantially  af¬ 
fected  by  the  injunction,  the  Court  set  bond  in  the  amount 
of  only  $10,000  (J.  App.  278).  The  Court  refused  to  modify 
the  Custodian’s  order  so  as  to  permit  appellants  to  have 
access  to  the  records  for  the  purposes  generally  of  pre¬ 
paring  their  defense,  and  continued  the  Custodian  order  ( J. 
App.  134,  135). 
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Counsel  asked  the  Court  to  make  an  allowance  for  the 
defense  of  the  appellants  since  the  terms  of  the  injunction 
prohibited  them  from  spending  any  money  which  may  have 
been  entrusted  to  them  at  any  time  by  the  appellee  or  any 
branch  or  agency  of  the  appellee  (J.  App.  279,  280).  The 
Court  treated  this  request  as  a  motion  and  promptly  over¬ 
ruled  it  (J.  App.  282)  with  the  comment  that  “I  announced 
this  morning  that  if  the  issue  is  joined  this  afternoon,  the 
Court  will  hear  the  case  this  afternoon.”  Counsel  then 
asked  for  an  allowance  for  expenses  for  necessary  out-of- 
pocket  disbursements  and  the  Court  overruled  this  motion. 
It  should  be  observed  at  this  point  that  the  Court’s  assump¬ 
tion  that  all  funds  involved  belonged  to  the  Republic  of 
China  (J.  App.  281)  is  a  directly  controverted  fact  the 
determination  of  which  is  one  of  the  ultimate  issues  in  the 
case. 

The  preliminary  injunction  thereupon  issued  by  the  Court 
(J.  App.  135)  recited  as  facts  that  appellant  Hsiang  shared 
control  with  Mow  “over  a  large  part  of  the  funds  which  are 
hereinafter  stated  to  have  been  entrusted  to  or  placed  under 
the  control  of  defendant  Mow,  and  accordingly  said  funds 
were  in  effect  entrusted  to  or  placed  under  the  control  of 
both  of  said  defendants”;  that  the  sums  of  money  so  en¬ 
trusted  to  Mow  were  to  be  spent  only  for  specific  govern¬ 
mental  purposes;  that  defendants  had  a  duty  to  account 
for  the  expenditure  of  the  funds  and  to  turn  over  all  un¬ 
expended  funds  and  records  upon  demand;  that  appellee 
had  made  a  demand  and  appellants  had  refused  to  comply 
with  it  and  continued  to  refuse  to  make  an  accounting  and 
finally  that  a  continuation  of  appellants’  conduct  would 
cause  immediate  and  irreparable  damage  to  appellee. 

Every  basic  finding  of  fact  is  sharply  and  in  some  in¬ 
stances  categorically  controverted.  Hsiang  never  had  con¬ 
trol  in  his  own  name  alone  or  with  Mow  of  any  moneys  en¬ 
trusted  by  appellee.  Appellants  were  prepared  at  all  times 
to  go  forward  with  the  procurement  program  of  the  Re¬ 
public  of  China  and  in  fact  had  done  so  many  months  after 
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the  April  and  August  dates  when  they  were  allegedly  dis¬ 
missed  by  their  government.  Many  of  the  moneys  en¬ 
trusted  to  them  were  for  non-governmental  purposes  in  no 
way  connected  with  the  procurement  program  as  such. 
Some  of  the  moneys  handled  by  Mow  were  received  from 
private  persons  not  even  remotely  connected  with  the  gov¬ 
ernment  of  the  Kepublic  of  China.  All  of  these  facts  could 
have  been  proved  through  the  depositions  of  appellee’s  five 
man  mission  to  the  United  States. 

Yet  the  Court,  without  taking  a  word  of  oral  testimony 
and  without  attempt  to  resolve  conflicting  issues  of  fact, 
thereupon  ordered: 

<<  •  •  *  pending  further  order  of  this  Court,  de¬ 
fendant  Mow  and  defendant  Hsiang,  their  agents,  rep¬ 
resentatives,  employees,  and  any  other  persons  under 
their  control,  be  and  they  hereby  are  restrained  and 
enjoined : 

(a)  from  spending,  transferring  or  otherwise  dis¬ 
posing  of  any  moneys  or  other  properties  (or  the 
proceeds  thereof)  entrusted  to  or  placed  under  the 
control  of  said  defendants  or  either  of  them  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff,  and 

(b)  from  removing,  destroying,  disposing  of  or  ex¬ 
ercising  any  control  over  the  books,  papers,  docu¬ 
ments,  records  and  equipment  of  the  Chinese  Air 
Force  Office  in  U.  S.  A.,  or  any  other  books,  papers, 
documents  and  records  relating  to  the  expenditures, 
deposits,  transfers  or  disposals  of,  or  other  prop¬ 
erties  (or  the  proceeds  thereof)  entrusted  to  or 
placed  under  the  control  of  said  defendants  or  either 
of  them  by  plaintiff  or  any  branch  or  agency  of  plain¬ 
tiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  Office  in  U.  S.  A.”  (J.  App.  137, 
138) 

With  the  issuance  of  the  injunction  defendants  found 
themselves  “harnessed  and  strai  t  jacketed  ”  (J.  App.  242), 
in  the  words  of  appellee’s  counsel  on  argument,  to  a  point 
where  they  had  no  office,  no  typewriters,  no  moneys,  and  no 
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right  of  access  to  records  to  carry  forward  with  the  trial  of 
the  case  on  the  merits.  Their  only  practical  alternative  be¬ 
came  an  appeal  to  this  Court,  which  was  noticed  on  Decem¬ 
ber  12,  1951  (J.  App.  138).  • 

Appellee  promptly  filed  a  motion  to  strike  so  much  of 
the  appeal  as  sought  review  of  the  District  Court’s  denial 
of  the  motion  to  dismiss  and  continuation  of  the  order  ap¬ 
pointing  the  Custodian.  Appellee  conceded  the  Judge’s 
action  in  issuing  the  preliminary  injunction  was  appeal- 
able. 

This  Court  heard  argument  on  the  Motion  to  Strike  on 
January  10,  1952,  and  issued  a  Memorandum  Order  on 
January  12,  1952  granting  the  motion  and  dismissing  “the 
portions  of  this  appeal  which  are  an  appeal  from  those 
portions  of  the  order  of  the  United  States  District  Court 
overruling  the  motion  to  dismiss  the  complaint  and  con¬ 
tinuing  in  office  a  custodian  of  certain  premises,  books  and 
records  #  #  *  ”  But  the  Court  added  that  the  dismissal 
was  “without  prejudice  to  the  exercise  by  this  Court  of  its 
powers  in  view  of  Deckert,  et  cU.  v.  Independence  Shares 
Corp .,  et  al.,  311  U.  S.  282.” 

Since  December  12,  1951,  when  the  original  notice  of 
appeal  was  filed,  the  District  Court  has  continued  to  act  on 
numerous  motions  filed  with  it.  It  has  ordered  the  taking 
of  depositions  and  some  depositions  have  been  taken.  It 
required  appellants  to  answer  and  an  Answer  was  filed  on 
January  21,  1952.  It  has  ordered  appellants  to  turn  over 
additional  books  and  records  to  the  Custodian,  with  right 
of  access  to  the  appellee  (J.  App.  145).  It  has  ordered  com¬ 
pliance  with  modified  subpoenas  duces  tecum  by  four  bank 
officials  who  will  soon  testify  as  to  expenditures  of  funds 
on  deposit  in  the  respective  banks.  One  of  the  members  of 
the  five  man  mission,  Chow  Hung-tao,  confidential  secre¬ 
tary  to  Chiang  Kai-shek,  has  left  the  jurisdiction  and  re¬ 
turned  to  Formosa  despite  a  pending  notice  to  take  his 
deposition  and  motion  for  leave  to  take  his  deposition.  The 
two  appellants  have  been  ordered  to  submit  to  deposition. 
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Most  if  not  all  of  these  actions  have  been  opposed  by  ap¬ 
pellants  on  the  ground  that  in  the  exercise  of  the  Court’s 
sound  discretion  it  should  withhold  further  action  until  this 
appeal  has  been  decided. 

STATUTES  INVOLVED. 

The  pertinent  statutes  involved  in  this  appeal  include 
Title  28,  Secs.  1292  and  1332  U.  S.  C. ;  Article  1,  Sec.  8,  Cl. 
17,  and  Article  3,  Sec.  2  of  the  Constitution  of  the  United 
States  and  the  Fourth  and  Fifth  Amendments  thereto ;  Title 
11,  Secs.  305  and  306  and  325  of  the  D.  C.  Code  (1940  ed.), 
the  relevant  portions  of  which  will  be  found  in  Addendum 
B  to  this  Brief. 

STATEMENT  OF  POINTS. 

The  District  Court  erred  (1)  in  assuming  jurisdiction 
over  the  parties,  (2)  issuing  a  preliminary  injunction,  and 
(3)  appointing  a  custodian  of  certain  premises,  papers  and 
documents. 

SUMMARY  OF  ARGUMENT. 

This  court  may  consider  and  decide  fundamental  ques¬ 
tions  of  jurisdiction  of  the  District  Court  and  of  the  pro¬ 
priety  of  the  appointment  of  a  custodian  to  give  mandatory 
effect  to  the  terms  of  a  preliminary  injunction  in  connec¬ 
tion  with  its  consideration  of  an  appeal  from  an  order 
granting  a  preliminary  injunction  even  though  the  ques¬ 
tion  of  jurisdiction  and  the  order  of  appointment  of  a  cus¬ 
todian  are  not  appealable  per  se . 

The  District  Court  had  no  power  to  issue  the  injunction 
because  it  had  no  jurisdiction  over  the  persons  of  the  ap¬ 
pellants  or  the  subject  matter  of  the  litigation.  Both  ad¬ 
versary  parties  in  this  proceeding  are  alien  Chinese  and  it 
has  long  been  held  that  aliens  may  not  sue  each  other  in  a 
Federal  District  Court.  The  District  Court  for  the  District 
of  Columbia  is  subject  to  the  same  Constitutional  and 
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statutory  limitations  with  respect  to  jurisdiction  over  suits 
between  aliens  as  other  Federal  courts.  The  Federal  courts 
should  not  be  used  as  a  means  for  the  enforcement  of  penal 
and  disciplinary  sanctions  against  foreign  military  officers 
sought  to  be  imposed  by  a  foreign  sovereign.  When  the 
authority  of  an  ambassador  of  a  foreign  sovereign  to  sue 
is  the  subject  of  a  dispute  between  rival  claimants  to  the 
Presidency  of  the  foreign  government  and  the  dispute  has 
not  been  authoritatively  resolved  by  a  clear  and  positive 
statement  from  the  political  branch  of  this  Government, 
jurisdiction  should  not  be  assumed. 

Issuance  of  a  preliminary  injunction,  apart  from  juris¬ 
dictional  considerations,  represented  an  abuse  of  the  court’s 
discretion.  The  District  Court  failed  to  evaluate  the  com¬ 
parative  injury  caused  by  the  injunction  as  between  appel¬ 
lants  and  the  appellee.  The  District  Court  also  refused  to 
consider  or  attempt  to  reconcile  conflicting  evidence  as  to 
comparative  injury  or  to  hear  oral  testimony  on  contested 
issues  of  fact  which  should  have  been  resolved  before  issu¬ 
ance  of  an  injunction.  In  addition,  injunctive  process  was 
improperly  used  to  deprive  appellants  of  property  at  a  time 
when  the  right  to  possession  and  control  of  the  property 
had  not  been  finally  ascertained  by  hearing  or  trial  on  the 
merits  of  contested  issues. 

Finally,  the  appointment  of  a  custodian  of  certain 
premises,  papers  and  other  documents,  and  his  continua¬ 
tion  in  office  represented  a  denial  of  due  process  to  ap¬ 
pellants  and  an  unreasonable  invasion  of  their  right  of 
privacy  effected  by  an  unreasonable  search  and  seizure. 
The  order  appointing  the  custodian  was  issued  ex  parte  and 
the  order  continuing  the  custodian  w*as  made  without  anv 
basis  of  fact  to  justify  the  conclusion  of  the  court  that  an 
emergencv  condition  existed. 

V.’  « 
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ARGUMENT. 

I.  This  Court  has  the  Power  to  Consider  and  Act  Upon  All 
Portions  of  the  District  Court’s  Order  of  December  10, 
1951.* 

The  Order  issued  by  this  Court  on  January  12,  1952  dis¬ 
missing  those  portions  of  the  appeal  which  dealt  with  the 
District  Court’s  jurisdiction  and  appointment  of  a  cus¬ 
todian,  does  not  have  the  effect  of  limiting  the  Court’s  re¬ 
view  solely  to  the  issue  of  whether  the  preliminary  injunc¬ 
tion  was  properly  granted.  As  the  Court  carefully  pointed 
out  in  its  Order,  the  dismissal  was  “without  prejudice  to 
the  exercise  by  this  Court  of  its  powers  in  view  of  Deckert, 
et  al.  v.  Independence  Shares  Corp.,  et  al.,  311  U.  S.  282.” 

The  Deckert  case  makes  clear  that  on  an  appeal  from  an 
order  granting  a  temporary  injunction,  a  circuit  court  of 
appeals  may  properly  examine  an  interlocutory  order  deny¬ 
ing  motions  to  dismiss  the  complaint,  although  generally 
it  could  consider  such  an  order  only  on  appeal  from  a  final 
decision.  See  also  American  Chemical  Paint  Co.  v.  Dow 
Chemical  Co.,  161  F.  2d  956;  General  Electric  Company  v. 
Marvel  Company,  287  U.  S.  430,  77  L.  ed.  40S;  Gatliff  Coal 
Company  v.  Cox,  6  Cir.,  142  F.  2d  876,  879. 

The  right  to  appeal  from  a  preliminary  injunction  is 
established  by  Title  2S,  Sec.  1292,  TJ.  S.  C.  Obviously,  in 
determining  whether  issuance  of  an  injunction  was  an  abuse 
of  the  lower  court’s  discretion,  the  appellate  court  must 
consider  the  fundamental  question  of  whether  the  lower 
court  had  jurisdiction  over  the  subject  matter  or  the  persons 
involved  in  the  litigation.  The  order  continuing  the  ap¬ 
pointment  of  the  custodian  was  merely  an  extension  of  the 
injunction  itself,  and  if  the  injunction  was  an  abuse  of  dis¬ 
cretion  or  issued  in  violation  of  appellant’s  constitutional 

*  The  issuance  by  the  lower  court  on  March  3,  1952  of  a  final  order  against 
appellant  Mow,  referred  to  hereinabove  in  a  footnote  at  page  2  of  this  Brief, 
should  remove  any  question  as  to  appellants’  right  to  present  the  jurisdictional 
question  to  this  Court,  irrespective  of  the  doctrine  of  the  Deckert  case  which 
is  discussed  under  this  heading.  (See  Addendum  A  to  this  brief). 
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rights,  then  the  custodian  order  implementing  the  injunc¬ 
tion  likewise  fails. 

II.  The  District  Court  had  No  Power  to  Issue  the  Injuction 
Because  it  had  No  Jurisdiction  Over  the  Parties  to  or 
the  Subject  Matter  of  the  Complaint. 

A.  The  District  Court  of  the  District  of  Columbia  may  not 
entertain  a  suit  between  aliens. 

Article  3,  Section  2  of  the  Constitution  enumerates  the 
cases  and  controversies  to  which  the  judicial  power  of  the 
federal  courts  extends.  The  particular  section  provides 
that  the  judicial  power  is  extended  “to  controversies  be¬ 
tween  two  or  more  states;  between  a  state  and  citizens  of 
another  state ;  between  citizens  of  different  states ;  .  .  .  and 
between  a  state,  or  the  citizens  thereof  and  foreign  states, 
citizens  or  subjects.” 

This  provision  of  the  Constitution  and  the  statute  giving 
effect  to  it  which  is  now  embodied  in  Section  1332,  28 
U.  S.  C.  (June  25,  1948,  c.  646,  Sec.  1,  62  Stat.  930,  eff. 
Sept.  1,  194S),  having  uniformly  been  interpreted  by  the 
courts  to  mean  that  an  alien  may  not  sue  another  alien  in 
a  Federal  court.  See  United  States  v.  National  City  Bank 
of  New  York ,  83  F.  2d  236  (2d  Cir.  1936),  cert.  den.  299 
U.  S.  563:  Republic  of  China ,  et  al.  v.  American  Express 
Co.,  Inc.,  et  al.,  (2d  Cir.,  decided  February  4, 1952),  29  Law 
Week  2356.  In  the  National  City  case,  the  Court  said: 

“The  Supreme  Court  has  held,  independently  of  any 
statute,  that,  where  the  sovereign  brings  a  suit,  it  sub¬ 
mits  to  the  application  of  the  same  principles  ichich 
govern  private  suitors.  The  Pacquete  Haba-na,  189 
U.  S.  453.”  (Emphasis  supplied) 

Section  1332  gives  to  the  Federal  District  Courts  jurisdic¬ 
tion  over  civil  actions  when  the  amount  in  controversy  ex¬ 
ceeds  $3,000  and  is  between  “citizens  of  a  state  and  foreign 
states  or  citizens  or  subjects  thereof”.  As  a  result  of  the 
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1948  amendment  it  also  provides  that  the  word  “states”  as 
used  in  the  section  shall  include  the  territories  of  the 
United  States  and  the  District  of  Columbia. 

The  law  is  so  clear  that  the  Federal  courts  will  not  enter¬ 
tain  a  suit  where  both  adversary  parties  are  aliens  that  it 
is  only  necessary  to  cite  a  few  of  the  cases  in  support  of 
this  proposition.  See  Jackson  v.  Twentymen ,  2  Pet.  136, 
7  L.  ed.  374;  Montalet  v.  Murray,  4  Cranch  46,  2  L.  ed.  545; 
and  Jlodgson  v.  Bowerbank,  5  Cranch  303,  304;  Cunard 
S.  S.  Co.  v.  Smith ,  (N.  Y.  1918)  255  F.  846, 167  C.  C.  A.  174; 
Pooley  v.  Lmco  (C.  C.  Cal.  1896)  72  F.  561;  Gage  v.  River¬ 
side  Trust  Co.  (C.  C.  Cal.  1906)  156  F.  1002.  See  also 
Doidge  v.  Cunard  S.  S„  Co.  (Mass.  1927)  19  F.  2d  500;  7w- 
ternational  Refugee  Organization  v.  Republic  S.  S.  Corp., 
42  F.  Supp.  674;  Mossman  v.  Higginson ,  1  L.  ed.  720. 

From  the  Constitutional  provisions  and  from  the  de¬ 
cisions,  were  it  not  for  the  fact  that  this  suit  is  brought  in 
the  District  of  Columbia  the  lack  of  jurisdiction  of  the 
District  Court  would  seem  to  be  so  clear  as  not  to  warrant 
extensive  argument.  Appellee  urged,  however,  that  the 
District  of  Columbia  has  a  peculiar  two-fold  jurisdiction 
which  enables  it  to  entertain  the  suit  where  other 
Federal  courts  would  not  be  able  to  consider  it.  The  com¬ 
plaint  alleges  that  jurisdiction  exists  not  under  the  di¬ 
versity  statute  but  primarily  under  Title  11,  Section  306 
and  325  of  the  D.  C.  Code.  These  sections  of  the  Code  were 
originally  enacted  by  Congress  on  February  27,  1877,  as  a 
definition  of  the  general  jurisdiction  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia.  The 
Constitutional  authority  to  enact  this  legislation  was  based 
on  Article  1,  Sec.  8,  Clause  17  of  the  Constitution,  which 
provides  that  Congress  may  exercise  exclusive  legislation 
in  all  cases  whatsoever  over  the  District.  Title  11,  Section 
306  of  the  D.  C.  Code  reads  as  follows: 

“Said  court  (except  as  otherwise  provided  in  this 
title)  shall  have  cognizance  of  .  .  .  all  cases  in  law  and 
equity  between  parties,  both  or  either  of  whom  shall  be 
resident  or  be  found  -within  said  district  .  .  .  ”. 
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Section  325*  of  Title  11  gives  to  the  District  Court  of  the 
District  of  Columbia  general  equity  jurisdiction.  Section 
305,  upon  which  appellee  also  relies  in  its  complaint  al¬ 
though  repealed  by  Act  of  June  25,  1948,  provided: 

“The  said  court  shall  possess  the  same  powers  and 
exercise  the  same  jurisdiction  as  the  District  Courts  of 
the  United  States  and  shall  be  deemed  a  court  of  the 
United  States.” 

The  problem  therefore  becomes  one  of  determining 
whether  Sections  306  and  325  of  the  D.  C.  Code  were  in¬ 
tended  to  bestow  upon  the  District  Court  of  the  District 
of  Columbia  the  power  to  entertain  a  suit  between  aliens 
notwithstanding  the  provisions  of  Article  3,  Section  2  of 
the  Constitution  which  has  been  interpreted  by  the  courts 
generally  to  prevent  the  use  of  our  Federal  court  system  in 
cases  where  aliens  are  adversary  parties. 

So  far  as  diligent  research  has  been  able  to  reveal,  this 
is  an  issue  of  first  impression  in  the  District  of  Columbia. 
Appellants  submit  that  absent  a  clear  expression  of  Con¬ 
gressional  intent  to  confer  such  jurisdiction  on  the  courts 
of  the  District  of  Columbia  it  may  not  be  assumed  that 
Section  306  represents  an  effort  to  invest  the  District  Court 
with  a  jurisdiction  which  no  other  Federal  court  enjoys. 
Appellants  further  contend  that  if  Section  306  is  to  be  inter¬ 
preted  as  an  effort  to  confer  such  jurisdiction,  it  is  con¬ 
trary  to  the  Constitution  and  therefore  ineffective. 

It  has  been  held  that  no  alien  has  a  constitutional  right 
to  sue  in  the  courts  of  the  United  States.  DeSairgne  v. 
Gould  (D.  C.  N.  Y.)  83  F.  Supp.  270,  afif’d  177  F.  2d  515, 
cert.  den.  339  U.  S.  912,  95  L.  ed.  1338;  Heine  v.  New  York 
Life  Ins.  Co.,  50  F.  2d  382.  The  United  States  District 
Courts  have  only  such  jurisdiction  as  the  Congress  confers 
upon  them.  The  effect  of  Article  3,  Section  2  of  the  Con¬ 
stitution  and  Section  1332  of  Title  28  of  the  U.  S.  Code  is  to 
limit  the  Federal  courts  to  the  jurisdiction  expressly  con¬ 
ferred.  Even  where  the  act  of  Congress  gives  jurisdiction 

*  Repealed,  Sec.  142,  P.  L.  72,  81st  Cong. 
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over  an  action  brought  by  an  alien,  the  defendant  must  be 
stated  in  the  pleadings  to  be  a  citizen  of  one  of  the  states. 
Mossman  v.  Higginson ,  1  L.  ed.  720;  Hodgson  v.  Bower- 
bank, ,  5  Cranch  303,  3  L.  ed.  108.  For  example,  in  the  case 
of  Piquignot  v.  Pennsylvania  Railroad  Company,  57  U.  S. 
104,  14  L.  ed.  S63,  when  the  plaintiff,  a  citizen  of  France, 
failed  to  mention  in  his  pleading  the  citizenship  of  the  de¬ 
fendant,  the  Supreme  Court  affirmed  a  judgment  upon  de¬ 
murrer  for  the  defendant.  The  court  said  that  while  the 
act  of  Congress  in  question  at  the  time  described  the  juris¬ 
diction  of  the  court  to  be  “where  an  alien  is  a  party”  with¬ 
out  describing  the  character  of  the  other  party,  the  Con¬ 
stitution,  “which  is  the  superior  law,”  defines  the  juris¬ 
diction  to  be  “between  citizens  of  a  state  and  foreign 
states,  citizens  or  subjects.” 

It  would  appear  from  a  reading  of  the  decision  of  the 
Supreme  Court  in  O’Donoghue  v.  U.  S.,  289  U.  S.  516,  77 
L.  ed.  1356,  that  whatever  the  authority  of  Congress  may 
be  to  legislate  for  the  District  of  Columbia,  it  may  not 
change  the  character  of  the  courts  of  the  District  of  Co¬ 
lumbia  from  that  of  Constitutional  Federal  courts  subject 
to  the  protection  and  the  limitations  of  Article  3.  In  other 
words,  Congress  cannot  interpret  Article  1  and  Article  3 
in  an  inconsistent  manner.  In  the  O’Donoghue  case,  supra, 
the  Supreme  Court  said  expressly  that  “the  Supreme  Court 
and  the  Court  of  Appeals  for  the  District  of  Columbia  are 
constitutional  courts  of  the  United  States,  ordained  and 
established  under  Article  3  of  the  Constitution”  and  held 
that  under  Section  1  of  Article  3  the  judges  of  such  courts 
were  protected  against  any  reduction  in  their  salaries  by 
Congress.  The  precise  issue  which  went  to  the  Supreme 
Court  in  the  O’Donoghue  case  was  whether  or  not  judges  of 
the  District  Court  for  the  District  of  Columbia  were  judges 
of  legislative  courts  rather  than  Constitutional  courts.  The 
court  considered  at  length  the  power  given  to  Congress 
under  Article  1,  Section  8,  Clause  17  to  “exercise  exclusive 
legislation”  over  the  District  of  Columbia  and  the  jurisdic- 
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tional  limitations  on  Federal  courts  created  under  Article 
3,  and  then  said: 

“We  take  the  true  rule  to  be  that  thev  are  courts 

* 

of  the  United  States,  vested  generally  with  the  same 
jurisdiction  as  that  possessed  by  the  inferior  federal 
courts  located  elsewhere  in  respect  of  the  cases  enume¬ 
rated  in  Sec.  2  of  Art.  3.  .  .  . 

“Since  Congress,  then,  has  the  same  power  under 
Art.  3  of  the  Constitution  to  ordain  and  establish  in¬ 
ferior  federal  courts  in  the  District  of  Columbia  as  in 
the  states,  whether  it  has  done  so  in  any  particular  in¬ 
stance  depends  upon  the  same  inquiry:  Does  the  ju¬ 
dicial  power  conferred  eoctend  to  the  cases  enumerated 
in  that  article f  If  it  does,  the  judicial  power  thus  con¬ 
ferred  is  not  and  cannot  he  affected  by  the  additional 
congressional  legislation ,  enacted  under  Article  1,  Sec. 
8,  Cl.  17  imposing  upon  such  courts  other  duties,  which, 
because  that  special  power  is  limited  to  the  District, 
Congress  cannot  impose  upon  inferior  courts  else¬ 
where.  The  two  powers  are  not  incompatible;  and  we 
perceive  no  reason  for  holding  that  the  plenary  power 
given  by  the  District  clause  of  the  Constitution  may  be 
used  to  destroy  the  operative  effect  of  the  judicial 
clause  within  the  District,  where,  unlike  the  territories 
occupying  a  different  status,  that  clause  is  entirely 
appropriate  and  applicable.”  (Emphasis  supplied) 

The  rationale  of  the  court  in  the  O’Donoghue  case  that  it 
could  perceive  no  reason  why  the  plenary  power  given  bv 
the  District  clause  should  be  used  to  destroy  the  operative 
effect  of  the  judicial  clause  within  the  District  carries  into 
the  somewhat  confused  opinion  of  the  Supreme  Court  in 
National  Mutual  Ins.  Co.  v.  Tidewater  T.  Co.,  337  U.  S.  582 ; 
93  L.  ed.  1556.  There,  a  corporation  created  by  the  Dis¬ 
trict  of  Columbia  filed  an  action  against  a  Virginia  corpora¬ 
tion  predicating  jurisdiction  solely  upon  an  allegation  of 
diverse  citizenship.  The  Supreme  Court  reversed  the  lower 
courts  which  had  dismissed  the  complaint  and  held  that 
under  Article  1  Congress  could  give  citizens  of  the  Dis¬ 
trict  of  Columbia  the  capacity  to  sue  in  Article  3  courts. 
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In  the  four  different  opinions  of  the  Justices  of  the  Supreme 
Court  the  only  consistent  line  of  reasoning  which  ran 
through  all  the  opinions  was  that  Article  1  and  Article  3 
of  the  Constitution  should  be  harmonized  and  that  one 
article  should  not  be  used  as  a  means  of  circumventing  the 
other. 

The  inquiry  here  becomes  whether  in  the  exercise  of  the 
Constitutional  power  of  Congress  under  Article  1  to  leg¬ 
islate  locally  for  the  District  of  Columbia,  Congress  in¬ 
tended  by  the  enactment  of  Title  11,  Section  306  of  the  D.  C. 
Code  to  destroy  the  operative  effect  of  the  judicial  clause  of 
Article  3,  Section  2  of  the  Constitution  and  to  extend  the 
jurisdiction  of  the  District  Court  to  cases  and  controversies 
between  a  foreign  nation  and  aliens.  It  is  conceded  that 
Congress  has  the  power  to  legislate  for  the  welfare  of  the 
District  of  Columbia  and  to  provide  its  citizens  with  courts 
adequate  to  adjudge  not  only  controversies  between  them¬ 
selves  but  also  their  claims  against  citizens  of  the  various 
states  or  aliens,  and  suits  brought  against  them  by  citizens 
of  the  various  states  or  aliens.  It  is  not  disputed  that 
Congress  may  confer  jurisdiction  on  the  District  Court  to 
hear  any  litigation  to  which  a  citizen  of  the  District  of 
Columbia  is  a  party.  The  power  of  Congress  to  assure 
justice  to  the  citizens  of  the  District  of  Columbia  is  not 
challenged. 

But  the  Constitution  in  conferring  upon  Congress  the 
power  to  legislate  for  the  welfare  of  the  District  of  Co¬ 
lumbia  should  not  be  interpreted  as  meaning  that  Congress 
owes  a  forum  in  the  District  of  Columbia  to  a  foreign  na¬ 
tion  or  to  aliens  in  the  execution  of  its  power  and  duty  under 
Article  1.  Certainly  no  such  far-fetched  interpretation  of 
the  Constitution  should  be  applied  in  the  absence  of  a  clear- 
cut  expression  of  Congressional  intent.  Article  1,  Section 
8,  Clause  17,  and  Article  3,  Section  2,  of  the  Constitution 
should  be  construed  together  so  as  to  harmonize  the  two 
and  give  meaning  to  each.  If  the  limitation  of  Article  3, 
Section  1,  with  respect  to  salaries  of  judges  is  applicable  to 
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the  judges  of  the  District  of  Columbia  courts  as  was  held 
in  the  G’Donoghue  case,  the  limitation  as  to  jurisdiction  of 
the  District  Court  over  a  suit  between  aliens  should  also 
exist. 

To  hold  that  Congress  fixed  one  rule  of  jurisdiction  under 
Section  1332  for  all  the  District  Courts  of  the  United  States 
and  intended  to  fix  a  different  rule  for  the  District  of  Co¬ 
lumbia,  has  no  support  either  in  legislative  history  or  ju¬ 
dicial  decisions.  Had  Congress  intended  the  word  “parties” 
as  used  in  Sec.  306  of  the  D.  C.  Code  to  encompass  suits  be¬ 
tween  aliens,  a  radical  extension  of  the  jurisdictional  pow¬ 
ers  of  other  Federal  courts,  it  would  have  done  so  explicitly. 
Appellants  submit  that  the  lower  court  erred  in  exercising 
jurisdiction. 

B.  The  District  Court  should  not  be  used  as  a  means  of 
enforcing  Chinese  penal  and  disciplinary  sanctions. 

The  true  nature  of  this  proceeding  does  not  appear  on 
the  surface,  but  when  the  controversy  is  analyzed  in  its 
logical  sequence  of  essential  events,  it  becomes  apparent 
that  appellee  is  attempting  to  put  our  courts  to  a  use  for 
which  they  were  never  intended.  The  repeated  charges  of 
corruption  in  the  Chiang  Kai-shek  higher  echelons  made  by 
appellant  Mow  finally  culminated  in  the  bitter  retaliatory 
denunciation  of  Mow  by  Chiang  Kai-shek  in  his  mandate  of 
August  21,  1951.  Mow  was  there  charged  with  (a)  lack  of 
clear  statement  of  account;  (b)  dereliction  of  duties;  (c) 
espousal  of  the  cause  of  disloyal  staff  members  (and  im¬ 
pliedly  espousal  of  the  cause  of  communism) ;  (d)  refusal 
to  hand  over  public  funds ;  and  (e)  undermining  the  prestige 
of  the  Chinese  Government  by  spreading  rumors.  These 
are  charges  of  crimes,  tantamount  to  an  indictment,  for 
w'hich  the  penalty  would  obviously  be  execution  on  Formosa. 

The  peculiarities  of  this  case  are  further  pointed  up  by 
the  fact  that  the  five-man  mission  which  came  to  this  coun¬ 
try  presumably  to  investigate  the  activities  of  the  appel- 
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lants  and  to  resolve  the  differences  between  Chiang  Kai- 
shek  and  appellants,  at  no  time  made  any  effort  to  contact 
appellants.  The  true  purpose  of  the  five-man  mission  in 
this  country  was  to  attempt  to  silence  the  men  who  dared 
jeopardize  Chiang  Kai-shek’s  efforts  to  obtain  further 
American  funds,  by  exposing  corruption  and  diversionary 
practices  in  Chiang ’s  government. 

Appellants  were  repeatedly  ordered  to  return  to  Formosa 
to  stand  trial  on  the  criminal  charges  made  against  them 
(Exhibit  B,  J.  App.  23).  The  last  order  was  issued  De¬ 
cember  7, 1951  by  Ambassador  Koo,  who  instituted  this  suit 
on  November  14,  1951.  Appellee  has  argued  from  the  out¬ 
set  that  this  is  a  simple  case  of  accounting  between  an  em¬ 
ployer  and  two  of  its  employees.  Yet  in  the  same  argu¬ 
ment,  appellee,  through  counsel,  is  recorded  as  having  said : 

“They  [appellants]  ought  not  to  be  the  subjects  of  the 
careful  protection  of  the  arm  of  equity,  but  they  should 
he  harnessed  and  strait  jacketed  and  put  in  a  position 
where  they  cannot  do  any  further  injury  than  what 
they  have  done.”  (Emphasis  supplied)  (J.  App.  242). 

Strong  expressions  for  use  in  a  simple  suit  for  accounting. 

The  whole  purpose  of  this  suit  is  to  apply  penal  sanctions 
against  these  appellants  and  to  acquire  what  appellee  hopes 
will  be  evidence  upon  which  to  convict  appellants  for  the 
crimes  of  which  they  have  been  accused.  The  courts  of  this 
country  should  not,  and  historically  have  not,  played  any 
part  in  schemes  such  as  appellee’s.  (As  the  Court  of  Ap¬ 
peals  of  New  York  said  in  James  &  Co.  v.  Second  Russian 
Insurance  Company,  148  N.  E.  369  (1925),  “Neither  comity 
nor  public  policy  requires  us  to  enforce  a  mandate  of  con¬ 
fiscation  at  the  behest  of  such  a  government  to  the  prejudice 
of  our  own  citizens  or  those  of  any  friendly  power  seeking 
justice  in  our  courts.”) 

That  the  penal  sanctions  of  one  country  cannot  be  en¬ 
forced  in  another  (nor  are  penal  laws  of  one  state  in  the 
American  Union  enforceable  in  a  sister  state)  is  universally 
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recognized  and  requires  no  belaboring  beyond  citation.  The 
Antelope,  10  Wheat.  66,  123,  6  L.  ed.  268,  282  (1S25) ;  TFis- 
consin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  32  L.  ed.  239; 
Huntington  v.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123;  Arkan¬ 
sas  v.  Bowen,  3  App.  D.  C.  537 ;  Galveston,  H.  &  S.  R.  Co.  v. 
Wallace,  223  U.  S.  481,  56  L.  ed.  516;  Loucks  v.  Standard  Oil 
Co.,  224  N.  Y.  99, 120  N.  E.  198.  Under  this  well-established 
principle,  the  court  below  should  have  refused  jurisdiction 
of  the  instant  proceeding. 

C.  The  District  Court  erred  in  assuming  jurisdiction  where 
the  authority  of  the  ambassador  to  sue  was  the  subject 
of  dispute  between  rival  factions,  which  dispute  had 
not  been  resolved  by  the  Executive  Branch  of  this 
Government. 

This  case  cannot  be  regarded  as  a  simple  case  of  an  em¬ 
ployer’s  suing  an  employee  for  an  accounting  of  the  em¬ 
ployer’s  funds.  It  necessarily  involves  complicated  ques¬ 
tions  of  international  law  and  policy  w’hich  belong  at  the 
diplomatic  level  and  not  in  the  courts. 

Appellants,  appellee  and  the  District  Court  are  all  in 
agreement  that  “recognition  by  the  political  department  of 
the  United  States  Government  of  a  foreign  government  is 
conclusive  of  its  legal  status  so  far  as  United  States  courts 
are  concerned.”  (J.  App.  128) 

But  even  where  the  recognition  by  the  political  depart¬ 
ment  of  our  Government  is  clear  and  positive,  it  does  not 
follow  that  our  courts  are  deprived  of  the  right  to  evalu¬ 
ate  the  legal  consequences  of  recognition  in  litigations  pend¬ 
ing  before  them  or  must  completely  ignore  the  existence  of 
a  non-recognized  government.  Bank  of  China  v.  Wells 
Fargo  Bank  and  Union  Trust  Co.,  92  F.  Supp.  920. 

In  the  present  case  the  political  department  of  our  Gov¬ 
ernment  has  not  spoken  clearly  and  positively  with  respect 
to  the  identity  of  the  recognized  President  of  the  Republic 
of  China.  When  the  District  Court  inquired  “as  to  the  gov- 


24 


ernment  recognized  by  the  Government  of  the  United  States 
as  the  government  of  the  Republic  of  China,  the  identity  of 
the  Ambassador  representing  such  government  in  the 
United  States  and  the  identity  of  the  President  of  the  Re¬ 
public  of  China,”  the  Department  of  State,  through  its  Act¬ 
ing  Legal  Advisor  Jack  B.  Tate,  responded  by  letter  dated 
November  2S,  1951,  as  follows : 

“In  reply  you  are  informed  that  this  Government 
recognizes  the  National  Government  of  the  Republic 
of  China,  the  seat  of  which  is  at  Taipei,  Formosa.  The 
latter  Government  is  represented  in  the  United  States 
by  Ambassador  V.  K.  Wellington  Koo. 

“As  to  the  identity  of  the  President  of  the  Republic 
of  China,  there  is  enclosed  a  certified  copy  of  a  note 
dated  March  1,  1950  from  Ambassador  Koo  to  the  Sec¬ 
retary  of  State  stating  that  Generalissimo  Chiang  Kai- 
shek  had  that  day  resumed  the  office  of  the  President  of 
the  Republic  of  China.”  (J.  App.  60). 

The  State  Department  uses  language  very  carefully.  It 
had  no  qualms  about  saying  that  this  Government  recog¬ 
nizes  the  National  Government  of  the  Republic  of  China. 
It  had  no  hesitancv  in  saving  that  the  Ambassador  of  that 
Government  in  the  United  States  is  Dr.  Koo.  But  it  did  not 
commit  itself  to  a  similar  recognition  of  Chiang  Kai-shek 
as  President  of  the  National  Government  of  the  Republic 
of  China. 

Chiang  Kai-shek  resigned  as  President  of  China  on  Janu¬ 
ary  21,  1949.  He  was  immediately  replaced  in  accordance 
with  the  Chinese  Constitution  by  Li  Tsung-jen.  The  Con¬ 
stitutional  validity  of  the  assumption  of  this  office  by  Li 
Tsung-jen  was  recognized  by  our  Government  which  there¬ 
after  addressed  all  official  communications  to  him  as  Act¬ 
ing  President  of  the  Republic  of  China  (See  United  States 
Relations  with  China ,  1944-49,  Department  of  State).  Li 
entered  the  United  States  under  a  laissez-passer  dated  De¬ 
cember  2,  1949,  identifying  him  as  the  Acting  President  of 
the  Republic  of  China.  He  came  for  the  purpose  of  medi¬ 
cal  treatment.  While  Li  was  in  the  United  States  receiving 
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medical  treament,  Chiang  Kai-shek,  from  the  safety  of  his 
exile  on  Formosa,  on  February  28,  1950,  suddenly  an¬ 
nounced  that  he  intended  to  call  himself  President  of  the 
Republic  of  China  again.  President  Li  challenged  this  an¬ 
nouncement  and  when  within  a  matter  of  days  he  conferred 
with  the  President  of  the  United  States  on  March  2,  1950, 
he  was  greeted  by  our  President  as  the  Acting  President 
of  China  (J.  App.  173). 

Neither  the  State  Department  nor  counsel  produced  a 
single  official  state  paper  evidencing  a  repudiation  by  the 
political  branch  of  our  government  of  President  Li  and  an 
acceptance  of  Chiang  Kai-shek  in  his  stead  as  entitled  to 
exercise  the  powers  of  President  of  the  Republic  of  China 
on  Formosa.  Under  the  Chinese  Constitution,  a  clear  docu¬ 
ment  not  difficult  to  understand,  Chiang  Kai-shek  could 
not,  after  resignation,  lawfully  resume  the  Presidency  with¬ 
out  an  election  and  there  has  been  no  election  (J.  App.  48). 

Thus,  we  have  a  case  where  the  Constitutional  Acting 
President  of  the  Republic  of  China,  never  repudiated  by  the 
political  branch  of  our  Government,  advises  the  Court  that 
he  does  not  authorize  the  present  suit  and  on  the  contrary 
believes  the  entire  dispute  is  an  internal  affair  of  the  Gov¬ 
ernment  of  China  which  should  be  resolved  by  himself  or 
by  the  Control  Yuan  of  the  Republic  on  an  internal,  ad¬ 
ministrative,  diplomatic,  or  judicial  level. 

The  lower  court  met  this  factual  situation  by  ruling  in 
effect  that  so  long  as  the  Ambassador  of  a  foreign  coun¬ 
try  was  properly  identified  by  our  State  Department,  the 
court  could  not  “entertain  the  statement  of  a  citizen  of  a 
foreign  country  that  he  is  the  President  of  that  country 
and  that  the  Ambassador  is  not  authorized  to  act”  (J.  App. 
129).  The  court’s  willingness  to  disregard  the  ambiguity 
of  political  action  as  to  the  Presidency  of  the  Republic  of 
China  and  to  accept  the  identification  of  the  Ambassador 
as  sufficient  for  jurisdictional  purposes  represents  an  avoid¬ 
ance  of  the  real  issue  and  of  ail  logic. 
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The  tone  of  certainty  which  characterized  the  State  De¬ 
partment’s  reference  to  Ambassador  Koo  is  completely  lost 
when  it  discusses  the  identity  of  the  President  of  China. 
Is  the  Court  safe  in  assuming  from  our  State  Department’s 
ambiguous  remarks  that  it  is  justified  in  undertaking  to  pre¬ 
side  over  extremely  complex  litigation  involving  internal 
secrets  of  a  foreign  government? 

There  are  many  practical  reasons  for  assuming  that  the 
political  branch  of  our  Government  preferred  that  the 
Court  not  take  jurisdiction  of  this  litigation.  First  and  not 
the  least  of  these  difficulties  is  the  language  barrier.  How 
can  an  American  court  competently  supervise  the  making 
of  an  accounting  when  all  the  basic  records  are  in  the  Chi¬ 
nese  language  and  when  the  proper  explanation  of  items 
of  expense  and  disbursement  require  the  translation  of 
thousands  of  items  spread  over  7  years  of  activity?  An¬ 
other  difficulty  is  that  of  interpreting  the  internal  account¬ 
ing  and  military  regulations  of  a  foreign  government. 

Is  it  a  wise  exercise  of  jurisdiction,  even  when  a  govern¬ 
ment  in  exile  on  an  island  in  the  Pacific  is  willing  to  submit 
itself  to  the  jurisdiction  of  our  courts,  for  an  American 
court  to  create  a  precedent  for  the  solution  of  disputes  be¬ 
tween  functionaries  of  a  foreign  country  in  the  courts  of 
this  country?  One  may  reasonably  expect  that  such  a  prece¬ 
dent  once  established  would  soon  be  used  in  an  Iron  Curtain 
country  to  our  disadvantage  and  embarrassment  as  an  ex¬ 
cuse  for  accepting  jurisdiction  over  the  right  of  a  diplo¬ 
matic  representative  to  submit  his  government  to  its  juris¬ 
diction  in  a  quarrel  with  a  military  official. 

The  facts  and  the  dictates  of  common  sense  combine  to 
urge  a  rejection  of  jurisdiction.  The  internal  disputes  of 
representatives  of  foreign  governments  do  not  belong  in 
our  Federal  courts.  Ambassador  Koo  can  have  no  more 
power  than  is  given  by  the  Constitutional  President  of  the 
Republic  of  China,  whoever  that  person  may  be.  Two  in¬ 
dividuals,  each  claiming  to  be  President,  are  involved.  One 
says  Koo  does  not  have  the  power  to  institute  this  suit;  the 
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other  says  nothing.  Our  State  Department  gives  no  clear 
indication  of  its  position.  In  these  circumstances  the  coun¬ 
sel  of  caution  and  good  sense  would  be  to  deny  jurisdiction 
and  to  inform  the  litigants  that  they  must  wash  their  dirty 
linen  in  their  own  washing  machines. 

In  this  connection  it  is  significant  to  note  that  appellants 
attempted  without  success  to  adjust  the  dispute  between 
themselves  and  General  Chow,  Chief  of  Staff  of  the  Na¬ 
tionalist  Army,  by  direct  negotiation,  and  an  offer  to  sit 
down  with  a  five-man  mission  from  Formosa  and  negotiate 
a  settlement  was  rebuffed  without  even  a  response.  Their 
willingness  to  submit  the  dispute  to  an  impartial  body  of 
mutually  acceptable  individuals  of  high  standing  was  not 
even  acknowledged.  So  far  as  can  be  determined,  no  effort 
was  made  by  the  Chiang  Kai-shek  group  to  approach  the 
State  Department  to  act  as  an  intermediary  in  adjusting  the 
dispute.  Reference  of  the  entire  matter  to  the  United  Na¬ 
tions  was  quite  possible  under  the  charter  of  that  body,  to 
which  the  Republic  of  China  on  Formosa  not  only  sub¬ 
scribes,  but  has  incorporated  into  its  1946  Constitution  ( J. 
App.  49). 

This  entire  litigation  constitutes  an  unsound  and  unwise 
exercise  of  jurisdiction  by  a  United  States  court  for  a  pur¬ 
pose  for  which  Federal  courts  were  never  intended  by  our 
Constitution.  Certainly  it  should  not  be  undertaken  with¬ 
out  a  clear  statement  of  the  State  Department’s  position 
when  the  risk  is  one  of  great  embarrassment  to  our  coun¬ 
try  in  a  time  of  grave  international  problems  of  the  utmost 
delicacy. 

III.  The  Granting  of  Appellee’s  Motion  for  a  Preliminary 
Injunction  by  the  District  Court  was  an  Abuse  of  the 
Court’s  Injunctive  Power. 

Injunctive  relief,  absent  statutory  authority,  cannot  be 
sought  as  a  matter  of  right,  but  the  power  to  grant  or  re¬ 
fuse  it  rests  in  the  sound  discretion  of  the  court  under  the 
circumstances  and  the  facts  of  the  particular  case.  White 
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v.  Hess,  60  App.  D.  C.  106,  4S  F.  2d  1018 ;  Andrews  v.  Chesa¬ 
peake  &  Potoma-c  Telephone  Co.,  S3  F.  Supp.  966.  This 
discretionary  power,  however,  is  not  arbitrary  and  unlim¬ 
ited,  but  must  be  exercised  reasonably  and  in  harmony  with 
well-established  principles.  The  granting:  of  a  preliminary 
injunction  is  an  exercise  of  a  very  far-reaching  and  extraor¬ 
dinary  power,  never  to  be  indulged  in  except  in  a  case 
clearly  demanding  it.  Warner  Bros.  Pictures  v.  Gittone, 
110  F.  2d  292  (3rd  Cir.  1940) ;  New  York  Asbestos  Mfg.  Co. 
v.  Ambler  Asbestos  Air  Cell  Cov.  Co.,  102  F.  S90  (3rd  Cir. 
1926) ;  Barker  Painting  Co.  v.  Brotherhood  of  Painters,  15 
F.  2d  16  (3rd  Cir.  1926),  cert.  den.  273  U.  S.  748,  71  L.  ed. 
871.  Indeed,  it  has  been  said: 

“It  will  not  be  amiss  to  direct  attention  again  to  the 
admonition  of  Chief  Justice  Beasley  in  the  Citizens’ 
Coach  Company  case,  supra,  quoting  from  Bonaparte  v. 
Camden  &  Amboy  R.  Co.,  Baldw.  205,  217,  Fed.  Cas. 
No.  1617 :  ‘ There  is  no  power,  the  exercise  of  which  is 
more  delicate,  which  requires  greater  caution,  delib¬ 
eration  and  sound  discretion,  and  which  is  more  dan¬ 
gerous  in  a  doubtful  case,  than  the  issuing  of  an  in- 
j unction.’  ”  (Emphasis  supplied)  Benton  v.  Kernan,  S 
A.  2d.  719,  721  (E.  &  A.  N.  J.,  1939). 

Despite  these  mandates  of  caution  and  deliberation,  the 
court  below  acted  in  total  disregard  of  firmly  entrenched 
principles  relating  to  the  issuance  of  preliminary  injunc¬ 
tions. 

A.  The  District  Court  failed  to  balance  the  equities  of  the 
parties  in  issuing  the  preliminary  injunction. 

In  the  exercise  of  sound  judicial  discretion  in  awarding 
or  denying  a  preliminary  injunction,  the  court  should  bal¬ 
ance  the  convenience  of  the  parties  and  possible  injuries  to 
them  according  as  they  may  be  affected  by  the  granting  or 
withholding  of  the  injunction.  Aldridge  v.  Franco  Wyom¬ 
ing  Oil  Co.,  9  F.  R.  D.  278  (D..  C.  Del.  1949).  In  Russell  v. 
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Farley,  105  U.  S.  433,  26  L.  ed.  1060,  the  Supreme  Court 
said: 


“It  is  a  settled  rule  of  the  court  of  chancery  in  act¬ 
ing  on  applications  for  injunctions,  to  regard  the  com¬ 
parative  injury  which  w’ould  be  sustained  by  the  de¬ 
fendants,  if  an  injunction  were  granted,  and  by  the 
complainant,  if  it  were  refused.  Kerr,  Injunctions,  209, 
210.  And  if  the  legal  right  is  doubtful,  either  in  point 
of  law*  or  of  fact,  the  Court  is  always  reluctant  to  take 
a  course  wThich  may  result  in  material  injury  to  either 
party.  ...” 

Again  in  Yakus  v.  United  States,  321  U.  S.  414,  88  L.  ed.  834, 
the  Supreme  Court,  in  upholding  the  denial  of  an  interlocu¬ 
tory  injunction  staying  the  enforcement  of  a  price  regu¬ 
lation  before  final  adjudication  of  its  validity,  said : 

“The  award  of  an  interlocutory  injunction  by  courts 
of  equity  has  never  been  regarded  as  strictly  a  matter 
of  right,  even  though  irreparable  injury  may  otherwise 
result  to  plaintiff  .  .  .  even  in  suits  in  which  only  pri¬ 
vate  interests  are  involved  the  awrard  is  a  matter  of 
sound  judicial  discretion,  in  the  exercise  of  which  the 
court  balances  the  conveniences  of  the  parties  and  pos¬ 
sible  injuries  to  them  according  as  they  may  be  af¬ 
fected  by  granting  or  withholding  of  the  injunc¬ 
tion.  ...” 

See  also  Corica  v.  Ragen,  140  F.  2d  496,  where  the  Court  of 
Appeals  for  the  Seventh  Circuit  dissolved  a  preliminary 
injunction  granted  by  the  District  Court ;  Williams  v.  Trans¬ 
continental  Gas  Pipe  Line  Corp.,  89  F.  Supp.  485  (D.  C. 
1950) ;  Park  &  Tilford  Import  Corp.  v.  Hunter  Baltimore 
Rye,  Inc.,  5  F.  Supp.  888  (D.  C.  1933) ;  and  Ohio  Oil  Co.  v. 
Conway,  279  U.  S.  813,  73  L.  ed.  972. 

The  Court  below  ignored  even  this  basic  and  essential 
consideration  in  issuing  the  preliminary  injunction  although 
it  was  fully  apprised  of  the  equities  balancing  the  scales  for 
the  appellants,  and  despite  the  showing  that  the  issuance 
of  the  injunction  would  cause  irreparable  injury  not  only 
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to  these  appellants,  but  to  the  entire  procurement  program 
of  the  Chinese  Air  Force  in  this  country.  In  asking  the 
court  to  vacate  the  Temporary  Restraining  Order  which 
had  been  issued  ex  parte  on  November  14,  1951,  and  con¬ 
tinued  on  November  29,  1951,  counsel  for  appellants  stated 
to  the  court  that  the  temporary  restraining  order  had  re¬ 
sulted  in  complete  disruption  of  the  business  of  the  Chi¬ 
nese  Air  Force;  that  military  supplies  contracted  and  paid 
for,  on  which  deposits  had  been  made,  upon  which  specifica¬ 
tions  and  advices  are  required,  and  which  are  imperatively 
needed  for  the  Chinese  Air  Force  have  been  disrupted  J. 
App.  1S9).  The  Motion  to  Vacate  the  Temporary  Restrain¬ 
ing  Order,  which  the  court  had  before  it,  specifically  stated 
that  the : 

“effect  of  the  restraining  order  would  be  to  preclude 
the  performance  of  the  vital  and  necessary  military 
functions  of  duly  accredited  officers  of  the  Republic  of 
China  recognized  and  supported  by  the  lawful  Presi¬ 
dent  of  China,  would  destroy  the  excellent  credit  of 
the  Chinese  Air  Force  Office  in  the  U.  S.  A.  established 
by  long  and  faithful  performance  of  contract  obliga¬ 
tions,  and  would  delay  and  prevent  the  delivery  of  vital 
and  necessary  military  supplies  to  the  armed  forces  of 
the  Republic  of  China.  ”  (J.  App.  39). 

Counsel  further  pointed  out  to  the  court  that  the  same,  or 
even  worse,  irreparable  damage  and  injury  would  result  to 
appellants  from  the  then  proposed  preliminary  injunction 
which  is  couched  in  terms  similar  to  those  of  the  original 
restraining  order  (J.  App.  202).  The  court  was  notified 
that  appellants  were  committed  to  the  protection  and  pres¬ 
ervation  of  the  records.  They  offered  to  confer  on  the 
form  of  an  order  which  would  permit  the  continuation  of 
routine  disbursements  for  Air  Force  supplies  instead  of 
tying  up  the  funds,  and  their  offer  was  rejected  (J.  App. 
204).  The  court  completely  ignored  the  possible  irreparable 
injury  to  the  appellants  in  ruling  on  the  issuance  of  the 
preliminary  injunction.  It  made  no  mention  of  such  in- 
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jury  in  its  Memorandum  Opinion  (J.  App.  127),  nor  did  it 
consider  such  injury  in  its  Findings  of  Fact  and  Conclusions 
of  Law  (J.  App.  132).  The  court’s  total  disregard  for  the 
comparative  injury  principle  alone  is  sufficient  ground  for 
dissolving  the  injunction. 

It  is  most  important  to  note  that  the  specified  balance 
of  funds  available  to  the  Chinese  Air  Force  Office,  U.  S.  A., 
was  in  specific  bank  accounts,  known  and  reported  to  the 
Chinese  National  Government,  upon  most  of  'which  it  was 
impossible  for  defendant  Mow  to  draw  without  additional 
signatures  available  only  to  Chiang  Kai-shek— with  one  ex¬ 
ception — a  single  account  amounting  to  $614,000  was  in  a 
Swiss  bank  from  which  either  Mow  or  Yu,  nephew  of 
Chiang,  could  draw  independently.  Mow  never  drew  a 
cent  from  this  account.  Yu  just  prior  to  the  commence¬ 
ment  of  the  present  suit  drew  the  entire  amount  on  his 
single  signature  without  notice  to  Mow  and  has  made  the 
entire  sum  available  to  the  proponents  of  this  present  action 
(not  for  authorized  Air  Force  duties).  This  utterly  un¬ 
lawful  and  dictatorial  action  must  be  contrasted  with  the 
unjust  provisions  of  the  injunction  prohibiting  without  law 
or  factual  basis  any  use  of  the  funds  assigned  to  Mow  for 
the  performance  of  the  duties  with  which  he  was  charged. 
Mow,  at  any  time  during  the  dispute,  might  have  drawn  and 
used  the  entire  $614,000.  He  never  did,  but  the  purported 
plaintiffs  immediately  drew  the  entire  sum  and  are  con¬ 
suming  it. 

B.  The  issuance  of  the  preliminary  injunction  was  based 

on  insufficient  evidence. 

The  court  below  issued  the  preliminary  injunction  upon  a 
record  totally  inadequate  to  support  its  essential  findings 
of  fact  in  violation  of  unanimous  expression  of  the  authori¬ 
ties  that  a  preliminary  injunction  should  issue  only  in  a 
clear  case.  The  evidence  before  the  court  submitted  by  ap¬ 
pellee  was  a  single  affidavit  executed  by  one  Liang-chien 
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Cha,  who  described  himself  to  be  the  Vice  Minister  of 
Justice  of  the  Republic  of  China.  There  was  not  a  word 
of  oral  testimony  to  support  the  issuance  of  the  prelim¬ 
inary  injunction.  Indeed,  appellants  were  denied  the  op¬ 
portunity  to  cross-examine  affiant  Liang-chien  Cha  prior  to 
the  argument  on  the  issuance  of  the  preliminary  injunction 
on  December  6,  1951. 

On  December  4,  1951,  appellants  filed  and  served  notice 
to  take  depositions  of  the  five-man  mission  sent  to  the 
United  States,  including  Liang-chien  Cha,  the  source  of 
appellee’s  single  piece  of  evidence  (J.  App.  101). 

The  purpose  of  such  deposition  of  Cha  was  obviously  to 
cross-examine  on  the  matters  which  Cha  alleged  in  his 
affidavit  so  that  the  court  would  be  afforded  a  testing  of 
the  credibility  of  the  said  affiant.  On  December  4,  1951, 
counsel  appeared  before  Judge  James  R.  Kirkland  in  order 
to  obtain  the  right  to  cross-examine  Cha  on  these  essential 
and  vital  statements  made  by  him  in  his  affidavit,  which 
right  is  clearly  afforded  by  the  Federal  Rules  of  Civil  Pro¬ 
cedure.  The  court’s  disregard  for  the  requirement  that 
a  preliminary  injunction  issue  only  in  a  clear  case  and  on 
substantial  evidence  is  graphically  illustrated  in  the  words 
of  the  court  itself : 

“Now  the  matter  you  have  before  me  at  the  moment  is 
the  matter  of  taking  depositions.  They  would  be  taken 
in  advance  of  answer,  and  taken,  really,  in  advance  of 
the  day  when  we  expect  an  important  issue  in  the  case 
to  be  argued. 

I  am  wondering  if  we  cannot  accomplish  a  more 
practical  effect  by  going  into  the  argument  on  the 
question  of  jurisdiction  as  of  Thursday,  the  hearing 
of  the  temporary  restraining  order,  if  we  reach  that 
point,  and  then  the  Court  has  arranged  to  expedite  the 
entire  hearing  of  the  case. 

Mr.  Roberts:  Your  Honor,  it  will  be  a  definite  detri¬ 
ment  to  the  extent  of  being  a  deprivation  of  constitu¬ 
tional  rights  if  we  cannot  examine  these  people  to  know 
who  they  are,  why  they  appear,  and  by  what  authority 
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they  appear,  prior  to  the  time  we  are  obliged  to  argue 
the  jurisdictional  question  on  Thursday. 

The  Court:  1  do  not  see  the  importance  of  taking  the 
depositions  of  these  five  witnesses  in  advance  of  the 
hearing  on  Thursday.  You  have  raised  two  important 
questions,  one  whether  the  court  can  entertain  jurisdic¬ 
tion  at  the  start,  and,  secondly,  whether  the  matter  is 
or  is  not  one  to  go  before  the  United  Nations.  What 
difference  would  it  make  who  they  are ? 

Mr.  Roberts  :  Affidavit  is  made  by  one  of  these  men 
on  the  basis  of  which  counsel  purports  to  act  for  the 
Republic  of  China.  (J.  App.  162,  163) 

********** 

Mr.  Roberts:  I  understood  Your  Honor  to  say  that 
our  request  to  examine  these  gentlemen  on  deposition 
tomorrow  was  denied? 

The  Court  :  Denied  without  prejudice. 

Mr.  Roberts:  Without  prejudice  to  what? 

The  Court:  To  your  right  to  renew  it  after  issue 
is  joined  and  the  case  proceeds,  to  examine  them  fully 
*  *  *  ”  (Emphasis  supplied.)  (J.  App.  167). 

Thus,  the  right  to  cross-examine  the  sole  individual  whose 
affidavit  supported  the  motion  for  preliminary  injunction 
was  denied  appellants,  and  the  allegations  of  the  affidavit 
remain  unchallenged.  The  statement  of  appellee’s  counsel 
(J.  App.  165)  that  “there  is  none  of  them  who  is  going  to 
evade  or  in  any  way  absent  himself  from  the  jurisdiction  of 
this  Court”,  is  not  reassuring  at  this  point  since  only  four 
of  the  original  five-man  group  remain  within  the  court’s 
jurisdiction.  The  fifth,  Confidential  Secretary  to  Chiang 
Kai-shek,  returned  to  Formosa  in  December. 

Briefly,  the  preliminary  injunction  was  issued  on  the 
affidavit  of  a  single  individual  who  was  not  cross-examined 
and  who  did  not  appear  before  the  Court.  The  affidavit 
evidence  remains  unchallenged  because  the  court  below 
could  “not  see  the  importance  of”  interrogating  the  lone 
affiant. 
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The  essential  findings  of  fact  (J.  App.  133)  required  to 
support  the  issuance  of  the  preliminary  injunction  are  by 
no  means  clear  and,  in  fact,  arc  controverted.  The  court’s 
findings  of  fact  (1)  that  “the  plaintiff  herein  is  the  Re¬ 
public  of  China  which  is  recognized  by  the  United  States” 
is  not  a  clearly  established  fact.  Affidavits  appended  to 
appellant’s  motion  to  dismiss  for  lack  of  jurisdiction,  and 
other  relief,  filed  November  24,  1951  (J.  App.  32),  clearly 
and  logically,  in  law  and  in  fact,  proved  that  the  individuals 
bringing  this  suit  purportedly  in  the  name  of  the  Republic 
of  China  had  no  legal  or  factual  basis  for  such  an  exercise  of 
authority. 

The  Court’s  finding  of  fact  (3)  that  “the  Republic  of 
China  has  authorized  the  present  suit  to  be  brought”  is  dia¬ 
metrically  opposed  to  the  evidence  submitted  by  appellants 
(J.  App.  42).  The  Court  ignored  such  evidence  and  pro¬ 
ceeded  as  if  this  finding  were  clear  and  uncontroverted  in 
the  record. 

These  two  “findings”  are  illustrative  of  the  Court’s  lack 
of  caution,  lack  of  deliberation,  and  lack  of  sound  discretion 
in  issuing  this  preliminary  injunction.  That  its  action  in 
so  issuing  the  injunction  militates  against  well-established 
principles  is  made  abundantly  clear  by  a  brief  reference 
to  the  authorities. 

In  Warner  Brothers  Pictures,  Inc.,  at  al.  v.  Gittone,  110 
F.  2d  292  (3rd  Cir.  1940),  the  principal  litigants  were  en¬ 
gaged  in  various  phases  of  the  motion  picture  industry. 
The  District  Court  had  issued  a  preliminary  injunction 
primarily  upon  evidence  in  the  form  of  affidavits.  On  appeal 
the  Court  of  Appeals  for  the  Third  Circuit  dissolved  the 
injunction,  stating: 

“TTe  have  pointed  out  frequently  that  the  granting 
of  a  preliminary  injunction  is  an  exercise  of  a  very 
far-reaching  power,  never  to  be  indulged  in  except  in 
a  case  clearly  demanding  it.  New  York  Asbestos  Mfg. 
Co.  v.  Ambler  Asbestos  Air  Cell  Cov.  Co.,  3  Cir.  102  F. 
890;  Barker  Painting  Co.  v.  Brotherhood  of  Painters,  3 
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Cir.,  15  F.  2d  15 ;  Murray  Hill  Restaurant  v.  Thirteen 
Twenty  One  Locust,  3  Cir.,  98  F.  2d  578  *  *  * 

“Furthermore  w~e  think  that  a  preliminary  injunc¬ 
tion  should  not  have  been  granted  upon  evidence 
largely  in  the  form  of  affidavits  as  was  done  in  the  case 
before  us.  The  evidence  was  conflicting  and  the  trial 
judge,  in  order  to  enable  him  to  resolve  these  conflicts, 
should  have  been  afforded  the  opportunity  of  testing 
the  credibility  of  the  witnesses  by  having  the  benefit 
of  their  cross-examination  and-,  if  possible,  their 
presence  in  court.  In  the  absence  of  such  opportunity 
the  affidavits  of  each  side  were  entitled  to  equal 
weight.”  (Emphasis  supplied.) 

There  have  been  other  cases  where  appellate  courts  have 
dissolved  preliminary  injunctions  issued  by  District  Courts 
upon  affidavit  evidence  alone.  It  was  held  in  Lare  v.  Harper 
&  Bros.,  86  F.  481 : 

“It  is  a  rule,  subject  to  few  exceptions,  that  a  pre¬ 
liminary  injunction  should  not  be  awarded  on  ex  parte 
affidavits  unless  in  a  clear  case.” 

That  rule  has  been  consistently  adhered  to. 

In  Mur  ay  Hill  Restaurant,  Inc.  v.  Thirteen  Twenty  One 
Locust  Inc.,  et  al.,  98  F.  2d  578  (3  Cir.  1938),  the  matter 
before  the  Court  was  an  appeal  by  the  plaintiff  from  a  Dis¬ 
trict  Court  decree  denying  its  motion  for  a  preliminary  in¬ 
junction.  In  affirming  the  denial  of  the  injunction,  the 
appellate  court  said:  (98  F.  2d  at  579) 

“The  power  to  grant  a  preliminary  injunction  rests 
in  the  sound  discretion  of  the  trial  court.  Rice  & 
Adamas  Corporation  v.  Lathrop,  278  U.  S.  509,  49  S. 
Ct.  220,  73  L.  ed.  480.  It  is,  as  we  have  said,  a  power 
to  be  exercised  with  great  caution  and  only  in  clear 
cases.  New  York  Asbestos  Mfg.  Co.  v.  Ambler  Asbestos 
Air  Cell  Covering  Co.,  supra ;  Barker  Painting  Co.  v. 
Brotherhood  of  Painters,  3  Cir.  15  F.  2d  16.  To  justify 
the  granting  of  such  an  injunction  there  must  be  a 
showing  of  irreparable  injury  during  the  pendency  of 
the  action.  American  Mercury  v.  Kiely,  2  Cir.,  19  F. 
2d  295.  Here  there  was  no  such  showing. 
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“Furthermore  in  this  case  the  plaintiff  chose  to  sup¬ 
port  its  motion  solely  by  affidavits.  Neither  the  court 
below  nor  the  defendants  were  afforded  an  opportunity 
to  observe  the  plaintiff’s  witnesses  or  to  cross-examine 
them.  In  Lare  v.  Harper  &  Bros.,  3  Cir.,  S6  F.  4S1,  483, 
this  court  said:  ‘It  is  a  rule,  subject  to  few  exceptions, 
that  a  preliminary  injunction  should  not  be  awarded  on 
ex  parte  affidavits,  unless  in  a  clear  case.’  ” 

Sims  v.  Greene,  161  F.  2d  S7  (3  Cir.  1947),  is  a  particu¬ 
larly  pertinent  authority  for  the  present  case.  There  a  pre¬ 
liminary  injunction  was  issued  on  a  record  composed  of 
pleadings  and  conflicting  affidavits.  The  Third  Circuit  re¬ 
versed  the  District  Court,  stating  in  part : 

“Such  conflicts  must  be  resolved  by  oral  testimony 
since  only  by  hearing  the  witnesses  and  observing  their 
demeanor  on  the  stand  can  the  trier  of  fact  determine 
the  veracity  of  the  allegations  made  by  the  respective 
parties.  If  witnesses  are  not  heard,  the  trial  court  will 
be  left  in  the  position  of  preferring  one  piece  of  paper 
to  another  *  *  *.  The  truth  of  the  matter  is  that  Greene 
was  given  no  fair  opportunity  to  present  testimony 
prior  to  the  issuance  of  the  preliminary  injunction. 

“The  issuance  of  a  preliminary  injunction  under 
such  circumstances  is  contrary  not  only  to  the  Rules  of 
Civil  Procedure  but  also  to  the  spirit  which  imbues  our 
judicial  tribunals,  prohibiting  decision  without  hearing. 
Rule  65(a)  provides  that  no  preliminary  injunction 
shall  be  issued  without  notice  to  the  adverse  party. 
Notice  implies  an  opportunity  to  be  heard.  Hearing 
requires  trial  of  an  issue  or  issues  of  fact.  Trial  of  an 
issue  of  fact  necessitates  an  opportunity  to  present 
evidence  and  not  by  onlv  one  side  to  the  controversy 
*  *  *.  The  conclusion  is  inescapable  that  since  a  Dis¬ 
trict  Court  is  required  by  the  rule  to  make  findings  of 
fact,  the  findings  must  be  based  on  something  more 
than  a  one-sided  presentation  of  the  evidence.  Finding 
facts  requires  the  exercise  by  an  impartial  tribunal  of 
its  functions  of  weighing  and  appraising  evidence 
offered,  not  by  one  party  to  the  controversy  alone,  but 
by  both.” 
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See  also  Lowe,  et  al.  v.  Consolidated  Edison  Co.,  Inc.,  et  al., 
67  F.  Supp.  287  (D.C.S.D.N.Y.  1941) ;  Gamlen  Chemical  Co. 
v.  Gamlen,  79  F.  Supp.  622  (D.C.W.D.Pa.  1948) ;  N.  M. 
Chandler  Co.,  Inc.  v.  Penn  Paper  Products,  Inc.,  et  al., 
88  F.  Supp.  753  (D.C.S.D.N.Y.  1950). 

It  is  manifest  that  the  District  Court  disregarded  the 
principle  that  a  preliminary  injunction  should  issue  only 
in  a  clear  case,  and  that  affidavit  evidence  alone  is  rarely, 
if  ever,  sufficient  to  form  the  basis  for  essential  findings  of 
fact.  Not  only  did  the  Court  determine  findings  upon  a 
single  affidavit  filed  by  appellee,  but  it  denied  to  the 
appellants  (thereby  at  the  same  time  denying  to  itself)  an 
opportunity  to  cross-examine  the  solitary  affiant. 

The  record  before  the  Court  below  was  grossly  insuffi¬ 
cient  to  support  the  findings  of  fact  upon  which  the  pre¬ 
liminary  injunction  was  issued.  For  this  reason  alone  the 
injunction  should  be  dissolved. 

The  Court’s  action  in  ruling  on  the  preliminary  injunc¬ 
tion  upon  the  inadequate  record  was  invalid  not  only  under 
the  general  provisions  of  the  controlling  law  as  discussed 
above,  but  was  so  extreme  in  denying  appellants  the  right 
to  examine  the  affiant  by  deposition  prior  to  the  ruling  that 
it  amounted  to  a  deprivation  of  appellants’  constitutionally 
protected  right  of  procedural  due  process  of  law  of  the 
Fifth  Amendment. 

C.  The  issuance  of  the  preliminary  injunction  depriving 
appellants  of  property  of  which  they  were  in  possession 
under  a  claim  of  right  was  error. 

A  disputed  right  or  title  to  property,  whether  personal 
or  real,  must  first  be  established  at  law  before  it  can  be 
made  the  basis  of  injunctive  relief.  The  general  rule  is 
that  an  injunction  will  not  issue  to  deprive  a  person  of  prop¬ 
erty  of  which  he  is  in  possession  under  a  claim  of  owner¬ 
ship  until  after  the  cause  has  been  heard.  Such  was  the 
holding  in  Hutton  v.  School  City  of  Hammond  (1924)  194 
Ind.  212,  132  N.  E.  427,  32  A.L.R.  8S8,  wffiere  the  court 
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found  that  an  injunction  would  not  lie  to  compel  an  architect 
to  deliver  up  to  his  employer  building  plans  of  which  he 
claimed  ownership.  In  Yellow  Pine  Export  Co.  v.  Suther¬ 
land-1  nnis  Co..  141  Ala.  664,  37  So.  922,  wiiere  logs  belong¬ 
ing  to  complainant  were  in  possession  of  defendant,  it  was 
held  that  an  injunction  issued  by  the  chancellor  which 
would  require  defendant  to  give  up  possession  of  the  logs 
pending  the  litigation  should  be  dissolved. 

Recognizing  that  the  purpose  of  a  preliminary  injunction 
is  to  preserve  the  existing  condition  until  a  final  hearing, 
the  court  is  without  authority  to  divest  a  party  of  property 
without  a  trial  and  any  attempt  to  do  so  is  void.  Galveston 
&  W.B.  Co.  v.  Galveston ,  137  S.  W.  724;  Coffee  v.  Borger 
State  Bank,  38  S.  W.  2d  187 ;  Gordon  v.  Hawkins,  66  S.  W. 
2d  432. 

The  granting  of  an  injunction  pending  the  trial  and  be¬ 
fore  the  rights  of  the  parties  in  the  subject  matter  which 
the  injunction  is  designed  to  affect  have  been  definitely 
ascertained,  is  not  permitted  except  in  extreme  cases  where 
the  right  thereto  is  clearly  established  and  it  appears  that 
irreparable  injury  will  flow  from  its  refusal.  Hazen  v.  Beth, 
118  Cal.  330,  50  P.  425. 

Possession  is  prima  facie  evidence  of  rightful  title,  be¬ 
cause  it  is  one  of  the  elements  of  title,  is  sacred,  and  no 
court  can  in  any  form  of  proceeding  take  it  from  a  man 
without  a  hearing,  without  overthrowing  the  maxim  that 
no  man  shall  be  condemned  in  person  or  deprived  of  prop¬ 
erty  without  a  day  in  court  and  due  process.  Bettman-  v. 
Harness,  42  W.  Va.  433,  26  S.  E.  271,  36  L.R.A.  566.  A 
court  of  chancery  has  no  more  power  than  any  other  court 
to  condemn  a  man  unheard,  and  to  dispossess  him  of  prop¬ 
erty  prima  facie  his,  and  hand  over  its  enjoyment  to 
another  on  an  ex  parte  claim.  Arnold  v.  Bright,  41  Mich. 
207,  2  N.  W.  16.  See  also  Jones  v.  Scholl,  45  Mich.  379,  8 
Y.  W.  68;  Bachman  v.  Harrington,  184  N.  Y.  458,  77  N.  E. 
635. 
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It  has  been  generally  held  that  a  preliminary  injunction 
will  not  usually  be  issued  which,  in  effect,  will  compel  the 
transfer  of  property  from  one  litigant  to  another,  especially 
where  the  title  is  in  dispute  and  the  party  in  possession 
asserts  ownership  in  itself  or  others.  Moss  Industries  v. 
Irving  Metals  Co.  (1947)  140  N.  J.  Eq.  484,  55  A  2d  30 :  Real 
Estate  Investment  Co.  v.  Winn  (1938),  233  Mo.  App.  26, 116 
S.  W.  2d  550. 

An  injunction  against  public,  executive  or  federal  officers 
will  not  issue  to  restrain  official  conduct  without  a  clear 
showing  of  illegality  of  action.  The  presumption  of  valid¬ 
ity  attends  official  action  and  the  burden  of  proof  to  the 
contrary  is  upon  one  who  challenges  the  action.  Proctor 
&  Gamble  Co.  v.  Coe ,  68  App.  D.  C.  246,  96  F.  2d  518,  cert, 
den.,  305  U.  S.  604.  The  presumption  of  regularity  sup¬ 
ports  the  official  acts  of  public  officers  and,  in  the  absence 
of  clear  evidence  to  the  contrary,  courts  presume  that  they 
have  properly  discharged  their  official  duties.  United  States 
v.  Chemical  Foundation.  272  U.  S.  1,  71  L.  ed.  131. 

The  court  below  was  fully  advised  that  appellants,  who 
were  in  possession,  claimed  a  lawful  right  to  such  pro¬ 
perty;  that  appellants  were  functioning  as  officers  of  the 
Chinese  Air  Force  in  the  procurement  of  aviation  supplies 
and  military  equipment  for  the  Chinese  Government  and 
claimed  a  right  to  continue  to  so  function  under  the  author¬ 
ity  of  Li  Tsung-jen  whom  they  recognize  as  the  constitu¬ 
tional  and  lawful  president  of  the  Republic  of  China  and 
whose  regime  asserts  authority  to  act  for  the  Republic  of 
China ;  and  that  appellants  and  those  w’hom  they  recognize 
as  their  superiors  vigorously  disputed  the  authority  of 
those  wTho  instigated  this  litigation  to  do  so  and  the  claim 
of  any  agency  or  person  acting  under  the  direction  of 
Chiang  Kai-shek  with  respect  to  the  property  of  the  Chinese 
Air  Force  Office.  Irrespective  of  any  proof  of  ownership, 
title  or  right  to  the  property  of  the  Chinese  Air  Force 
Office,  and  without  any  evidence  to  support  the  allegations 
of  the  complaint  except  an  affidavit  of  one  Liang-chien  Cha, 
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the  court  below  issued  the  preliminary  injunction  which  by 
its  terms  deprived  appellants  of  access  to  their  own  records 
for  which  they  are  responsible  as  military  officers,  of  their 
living,  of  their  means  of  defense,  of  their  pay,  and  of  their 
power  to  carry  on  their  functions  of  getting  necessary 
supplies  and  equipment  for  Formosa. 

IV.  The  Order  Appointing  the  Custodian  and  Continuing 
Him  in  Office  Extended  the  Injunction  to  a  Point  Viola¬ 
tive  of  Appellants’  Constitutional  Rights. 

A.  The  order  designating  a  Custodian  of  the  premises  at 
2110  Leroy  Place,  N.  W.,  issued  ex  parte  on  November 
29,  1951,  violated  appellants’  right  to  due  process  of 
law  as  guaranteed  by  the  Fifth  Amendment  to  the 
Constitution. 

The  Federal  Constitution  makes  no  attempt  to  define  the 
term  “due  process  of  law”  and  volumes  of  decisions  have 
made  no  successful  attempt  at  an  exact  and  comprehensive 
definition  applicable  to  all  possible  cases  and  circumstances. 
But  whatever  difficulty  may  be  experienced  in  giving  to  the 
term  a  definition  which  will  embrace  every  permissible 
exertion  of  power  affecting  private  rights,  and  exclude  such 
as  is  forbidden,  there  can  be  no  doubt  of  the  meaning  when 
applied  to  judicial  proceedings. 

“They  mean  a  course  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  been  established 
in  our  systems  of  jurisprudence  for  the  protection  and 
enforcement  of  private  rights.”  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  Ed.  565,  572. 

This  is  the  standard  set  up  by  the  Supreme  Court  by 
which  this  Court  must  measure,  and  the  light  in  which  it 
must  view,  the  numerous  actions  of  the  court  below  where 
constitutional  guaranties  of  these  appellants  were  ignored, 
were  disregarded  and  were  overridden. 

Aliens  residing  in  the  United  States  are  entitled  to  the 
protection  of  the  Fifth  Amendment  on  equal  footing  with 
citizens.  United  States  v.  Pink,  315  TT.  S.  203,  86  L.  ed.  796; 
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Russian  Volunteer  Fleet  v.  United  States ,  282  U.  S.  481,  75 
L.  Ed.  473;  United  States  v.  Masadki  Kuwabara,  56  F. 
Supp.  716  (D.C.N.D.  Cal.  1944). 

As  early  as  September  29,  1951,  fully  six  weeks  prior  to 
the  date  of  the  filing  of  the  complaint  herein,  appellants 
effectively  made  it  known  that  they  were  being  represented 
by  counsel.  On  that  date  Counsel  for  appellants  wrote  the 
Secretary  of  State  that  the  law  firm  of  Roberts  &  Mclnnis 
had  been  retained  by  appellants  to  represent  them  in  con¬ 
nection  with  certain  general  charges  against  them  at  that 
time  under  consideration  by  the  Chinese  Nationalist 
Government.  The  Department  was  notified  in  that  letter 
that  the  same  information  had  been  given  to  the  Chinese 
Embassy,  and  request  was  made  for  consultation  and  the 
right  to  attend  and  be  heard  on  any  matters  pertaining  to 
the  appellants  presented  to  the  State  Department. 

On  that  same  day,  Counsel  advised  the  Chinese  Ambas¬ 
sador  V.  K.  Wellington  Koo  that  he  would  welcome  con¬ 
ference  with  the  five-man  mission  from  Formosa  for  the 
purpose  of  investigating  existing  complaints.  On  October 
2,  1951,  the  following  letter  was  received  in  response: 

“Chinese  Embassy 
Washington  9,  D.  C. 

“Mr.  William  A.  Roberts  October  2,  1951 

Law  Offices 
Roberts  &  Mclnnis 
DeSales  Building 

Connecticut  Avenue  and  DeSales  Street 
Washington  6,  D.  C. 

“Sir: 

I  am  directed  by  the  Ambassador  to  acknowledge  the  re¬ 
ceipt  of  your  letter  of  September  29,  1951,  which  reached 
this  Embassy  yesterday,  and  to  inform  you  that  the  same 
has  been  brought  to  the  attention  of  Mr.  Liang-Chien  Cha 
and  his  colleagues. 

Yours  truly, 

/s/  Shao-Hwa  Tan 
Shao-Hwa  Tan 
Minister  Plenipotentiary”- 


42 


Thus,  the  complaint  (J.  App.  2)  herein  was  verified  by, 
and  upon  the  affidavit  of  Liang-chien  Cha,  who,  in  addi¬ 
tion  to  Ambassador  Koo  and  our  own  State  Department, 
had  knowledge  of  the  identity  of  appellants’  counsel  well 
in  advance  of  the  date  of  presenting  to  the  District  Court 
appellee’s  Motion  for  Temporary  Restraining  Order  on 
November  14,  1951,  and  its  Petition  for  Order  Designating 
a  Disinterested  Person  to  Take  Possession  of  Chinese  Air 
Force  in  U.S.A. 

In  spite  of  this  knowledge  in  the  person  immediately  re¬ 
sponsible  for  the  filing  of  this  suit,  the  District  Court,  with¬ 
out  notice  to  counsel  for  appellants  and  without  affording 
the  appellants  an  opportunity  to  be  heard  in  their  owm 
defense,  issued  on  November  14,  1951,  a  temporary  re¬ 
straining  order  of  almost  unlimited  scope  (J.  App.  28). 

The  same  tactics  were  employed  with  respect  to  the  very 
important  matter  of  appointing  a  custodian  of  the  Chinese 
Air  Force  Office  in  U.S.A.  In  spite  of  the  fact  that  the 
court  below*  knew’  full  well  that  appellants  had  retained 
counsel,  since  by  then  counsel  had  filed  a  motion  to  Dis¬ 
miss,  it  undertook,  nevertheless,  to  proceed  with  the  ap¬ 
pointment  upon  ex  parte  procedure — without  notice  to  ap¬ 
pellants  and  without  affording  them  an  opportunity  to  be 
heard  in  their  own  defense. 

Reference  to  the  Order  itself  (J.  App.  6S),  issued  ex 
parte  on  November  29,  1951,  reveals  that  the  custodian  was 
directed  to  take  possession  of  the  “premises”  of  the  Chi¬ 
nese  Air  Force  in  U.S.A.  and  contents  “situated  on  said 
premises”,  and  to  make  an  inventory  of  all  records,  files, 
books,  etc.  “contained  in  said  premises.”  Even  assuming 
the  validity  of  this  order,  the  terms  employed  clearly  lim¬ 
ited  the  scope  of  the  custodian’s  activity  to  the  premises 
and  contents  of  the  Chinese  Air  Force  in  U.S.A.,  located 
at  2110  Leroy  Place,  N.  TV.,  Washington,  D.  C. 

In  the  face  of  this  limitation,  and  in  enlargement  of  an 
invalid  order,  the  District  Court,  on  December  21,  1951, 
ordered  the  delivery  to  the  custodian  of  “four  trunks,”  then 
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being  held  in  storage  in  a  downtown  storage  company  miles 
away  from  the  subject  premises  (J.  App.  145).  No  party 
to  this  cause  was  notified  of  the  court’s  intentions  regard¬ 
ing  these  trunks ;  appellants  were  given  no  opportunity  to 
be  heard  on  this  matter  which  was  effected  on  the  court’s 
own  motion.  The  original  invalid  order  appointing  a  cus¬ 
todian  with  limited  powers  has  therefore  become  enlarged 
by  a  further  invalid  order  giving  the  custodian  authority 
over  matters  far  beyond  the  geographical  limitations  of 
the  appointing  order. 

In  factual  summary,  in  at  least  three  distinct  instances, 
the  court  below  adopted  a  judicial  procedure  diametrically 
opposed  to  “those  rules  and  principles  which  have  been 
established  in  our  systems  of  jurisprudence  for  the  pro¬ 
tection  and  enforcement  of  private  rights.”  Pennoyer  v. 
Neff,  supra. 

It  is  no  answer  to  the  appellants’  contention  of  denial  of 
due  process  by  the  ex  parte  issuance  of  the  order  appoint¬ 
ing  the  custodian  to  say  that  such  order  simply  maintained 
the  status  quo.  Under  the  terms  of  the  appointing  order,* 
there  was  an  actual  transfer  of  property  from  the  appel¬ 
lants  to  appellee.  Obviously,  the  order  provides  for  un¬ 
limited  access  to  the  premises  and  contents  thereof  to  ap¬ 
pellee,  while,  at  the  same  time,  allows  access  to  appellants 
for  the  sole  purpose  of  preparing  the  “accounting  prayed 
for  in  this  action”,  the  right  to  such  accounting  to  this 
date  not  having  been  determined  by  any  court  of  compe¬ 
tent  jurisdiction. 

Due  process  of  law  requires  notice  and  hearing  on  every 
essential  step  in  the  proceeding.  With  respect  to  notice 
and  hearing  being  essential  to  due  process,  the  Supreme 
Court  has  said: 

*  “and  said  custodian  is  further  directed  to  make  all  of  said  records,  files, 
hooks,  documents  and  papers  accessible  at  all  reasonable  times  in  his  discretion 
to  the  plaintiff  and  the  defendants  under  such  safeguards  as  he  may  deem 
necessary  to  the  preservation  and  protection  of  said  records,  files,  etc.,  in  order 
to  permit  the  plaintiff  to  ascertain  the  status  (financial  or  otherwise)  of,  and 
to  carry  forward,  the  procurement  program  of  the  plaintiff  and  its  Air  Force 
and  to  permit  defendants  to  prepare  the  accounting  prayed  for  in  this  action.” 
(J.  App.  69) 
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“Without  the  guaranty  of  ‘due  process’  the  right  of 
private  property  cannot  be  said  to  exist,  in  the  sense 
in  which  it  is  known  to  our  laws.  The  principle,  known 
to  the  common  law  before  Magna  Charta,  was  embodied 
in  that  Charter  (2  Coke,  Inst.  45,  50),  and  has  been 
recognized  since  the  Revolution  as  among  the  safest 
foundations  of  our  institutions.  Whatever  else  may 
be  uncertain  about  the  definition  of  the  term  ‘ due  proc¬ 
ess  of  laic’  all  authorities  agree  that  it  inhibits  the 
talcing  of  one  man’s  property  and  giving  it  to  another, 
contrary  to  settled  usages  and  modes  of  procedure, 
and  without  notice  or  an  opportunity  for  a  hearing.” 
Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  139,  57  L.  ed. 
1427,  1437.  (Emphasis  supplied.) 

The  instant  situation  is  closely  similar  to  that  involved 
in  Nottebaum  v.  Leckie  et  al.,  31  F.  2d  556  (C.C.A.  3,  1929), 
where  the  court  issued  an  order  appointing  receivers  and 
providing  for  injunctive  relief  without  notice  to  the  ad¬ 
verse  party.  The  court  held  that  the  appointment  of  the 
receivers  without  notice  or  any  opportunity  to  be  heard, 
and  the  resulting  divestiture  of  defendant’s  property  and 
business,  was  a  taking  of  their  property  without  due  proc¬ 
ess  of  law,  and  therefore  illegal  and  void  from  the  begin¬ 
ning,  stating:  (31  F.  2d  at  559) 

“The  defendant  had  no  notice  or  knowledge  of  these 
proceedings  until  the  receivers,  armed  with  the  court’s 
decree,  appeared  on  the  premises,  ousted  the  defend¬ 
ant  therefrom,  and  took  full  possession  of  its  property, 
assets,  and  business.  It  may  be  here  stated  that  such 
proceedings  were  wholly  unwarranted,  if  instituted 
under  the  general  corporation  law  of  the  state  of  New 
Jersey.  But  in  the  courts  of  the  United  States,  into 
whose  jurisdiction  the  plaintiff  came,  and  to  whose 
powers  he  appealed,  the  proceedings  were  null  and 
void  from  the  beginning,  depriving  the  defendant  of 
its  property  without  due  process  of  law,  in  violation 
of  the  Federal  Constitution.”  (Emphasis  supplied). 

Likewise,  the  defendants  in  the  instant  case  had  no  no¬ 
tice  or  knowledge  of  these  proceedings  until  the  custodian, 
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armed  with  the  court’s  decree,  appeared  on  the  premises, 
ousted  the  defendants  therefrom,  and  took  full  possession 
of  their  property,  assets  and  records  in  which  the  defend¬ 
ants  had  a  possessory  interest.  Applying  in  the  instant 
case  the  ruling  of  the  Nottebaum  case,  supra ,  the  appoint¬ 
ment  of  the  custodian  without  notice  or  opportunity  given 
appellants  to  be  heard,  and  the  resulting  divestiture  of 
appellants’  property  and  offices  was  a  taking  of  property 
without  due  process  of  law  in  violation  of  the  provisions 
of  the  Fifth  Amendment  and  was  therefor  unlawful. 

The  Fifth  Amendment  also  provides  that  no  person  shall 
be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself.  Although  the  instant  action  is  in  the  nature  of  a 
civil  suit  for  an  accounting,  the  allegations  in  the  complaint 
of  violations  of  duties  and  use  of  funds  by  appellants  for 
unauthorized  purposes,  if  proved,  would  subject  appellants 
to  penal  sanctions.  Compelling  them  to  turn  over  all  docu¬ 
ments,  papers,  etc.  at  2110  Leroy  Place,  N.  W.,  to  the  cus¬ 
todian  with  the  right  of  inspection  to  appellee  for  the  pur¬ 
pose  of  obtaining  evidence  to  support  its  action,  goes  be¬ 
yond  the  right  to  discovery  and  places  appellants  in  a  posi¬ 
tion  where  the  records  and  other  documents  that  they  were 
forced  to  deliver  up  might  be  used  against  them.  An  order 
which  could  result  in  compelling  a  person  to  produce  evi¬ 
dence  which  might  be  used  against  him  in  a  criminal  pro¬ 
ceeding  should  not  be  enforced. 

Clearly,  if  the  original  ex  parte  order  had  the  effect  of 
denial  of  due  process  to  defendants,  the  continuation  of 
the  order  in  implementation  of  the  preliminary  injunction 
without  hearing  evidence  on  controverted  issues  of  fact, 
is  subject  to  the  same  legal  infirmities  which  characterize 
the  original  order. 
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B.  The  order  of  November  29,  1951  violated  appellants’ 
right  to  be  secure  in  their  persons,  houses,  and  property 
as  guaranteed  by  the  Fourth  Amendment  to  the  Con¬ 
stitution. 

The  Fourth  Amendment  to  the  Constitution  provides : 

“The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no 
warrants  shall  issue,  but  upon  probable  cause,  sup¬ 
ported  by  oath  or  affirmation,  and  particularly  describ¬ 
ing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized.” 

The  protection  against  unreasonable  searches  and  seiz¬ 
ures  afforded  by  the  Fourth  Amendment  is  not  limited  to 
citizens.  It  applies  to  all  persons  within  the  jurisdiction 
of  the  United  States  and  hence  extends  to  aliens  residing 
or  sojourning  within  the  United  States.  Schenck  ex  rel. 
Chaw  Fook  Hong  v.  Ward,  24  F.  Supp.  776  (D.  C.  Mass. 
1938) ;  56  C.  J.  Searches  and  Seizures,  p.  1166  and  cases 
there  cited. 

Compelling  appellants  to  submit  to  dispossession  of  their 
office  and  records  constituted  an  unreasonable  search  and 
seizure  of  their  papers  and  effects  and  was  an  invasion  of 
the  right  of  privacy  recognized  under  the  common  law  and 
guaranteed  by  the  Fourth  Amendment  to  the  Constitution. 

The  right  to  be  secure  from  unreasonable  searches  and 
seizures  was  firmly  established  in  the  common  law  and  was 
not  related  to  crime.  In  a  civil  action  brought  by  a  prin¬ 
cipal  against  his  agents  for  an  accounting,  the  prohibition 
of  the  Fourth  Amendment  against  unreasonable  searches 
and  seizures  applies.  If  there  was  ever  any  doubt  as  to 
whether  the  Fourth  Amendment  could  be  raised  in  a  civil 
case,  that  doubt  was  forever  dispelled  by  this  Court  in  no 
uncertain  terms  in  District  of  Columbia  v.  Little,  178  F.  2d 
13  (1949),  aff’d.,  339  U.  S.  1.  There,  appellee  Little 
was  convicted  of  hindering,  obstructing  and  interfering 
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with  an  inspector  of  the  Health  Department  in  the  perform¬ 
ance  of  his  duty.  The  appellee  had  refused  to  unlock  the 
front  door  of  her  home  at  the  command  of  the  inspector, 
who  upon  a  complaint,  sought  to  determine  whether  the 
appellee  maintained  her  abode  in  a  sanitary  condition.  The 
question  before  this  Court  was  wThether  Geraldine  Little 
was  within  her  constitutional  rights  in  refusing  admission 
to  a  government  officer  acting  under  health  regulations. 
Judge  Prettyman,  for  the  court  said:  (178  F.  2d  16,  17) 

*  *  *  “The  basic  premise  of  the  prohibition  against 
searches  was  not  protection  against  self -incrimination ; 
it  was  the  common-law  right  of  a  man  to  privacy  in  his 
home,  a  right  which  is  one  of  the  indispensable  ulti¬ 
mate  essentials  of  our  concept  of  civilization.  It  was 
firmly  established  in  the  common  law  as  one  of  the 
bright  features  of  the  Anglo-Saxon  contributions  to 
human  progress.  It  was  not  related  to  crime  or  sus¬ 
picion  of  crime.  It  belonged  to  all  men,  not  merely 
criminals,  real  or  suspected.  So  much  is  clear  from 
any  examination  of  history,  whether  slight  or  exhaus¬ 
tive.  The  argument  made  to  us  has  not  the  slightest 
basis  in  history.  It  has  no  greater  justification  in  rea¬ 
son.  To  say  that  a  suspect  of  crime  has  a  right  to  pro¬ 
tection  against  search  of  his  home  without  a  warrant, 
but  that  a  man  not  suspected  of  crime  has  no  such 
protection  is  a  fantastic  absurdity.” 

See  also  Zimmerman  v.  Wilson,  81  F.  2d  847  (3rd  Cir.  1936), 
where  the  court  held  that  an  effort  to  compel  taxpayers’ 
bankers  and  brokers  to  submit  their  records  pertaining  to 
taxpayers  to  examination  of  government  agents  constituted 
an  unreasonable  search  within  the  meaning  of  the  Fourth 
Amendment;  Schenck  ex  rel.  Chaw  Fook  Hong  v.  Ward, 
supra;  Rogers  v.  United  States,  97  F.  2d  691  (1st  Cir., 
1938) ;  Ex  parte  Jackson ,  263  F.  110;  Silverthorne  Lumber 
Co.  v.  United  States,  251  U.  S.  385,  64  L.  ed.  319. 

Appellee  has  argued  heretofore  that  the  appellants  have 
no  standing  to  voice  objection  based  on  the  search  and 
seizure  provisions  of  the  Fourth  Amendment  because  the 
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property  belongs  to  appellee.  This  is  only  a  contention 
which  is  in  dispute.  These  appellants  were  in  rightful 
possession  of  the  books  and  records  of  the  said  office.  They 
had  been  in  possession  of  these  data  for  a  period  of  many 
years,  and  at  the  time  of  the  appointment  of  the  custodian, 
were  in  possession.  They  contest  appellee’s  right  to 
possession. 

The  position  of  appellee  that  appellant  is  without  stand¬ 
ing  to  raise  the  Fourth  Amendment  is  not  novel.  This 
Court  was  squarely  faced  with  the  analogous  argument  in 
U.  S.  v.  Block,  18S  F.  2d  1019,  SS  U.  S.  App.  D.  C.  326  (D.  C. 
Cir.  1951),  and  rejected  it.  It  was  there  held  that  a  search 
of  a  government  employee’s  desk,  assigned  to  the  em¬ 
ployee’s  exclusive  use,  by  police  officers  without  a  warrant 
and  without  the  employee’s  consent  but  with  the  consent 
of  the  employee’s  superiors,  was  an  unreasonable  search 
and  invasive  of  the  employee’s  constitutional  right  to 
privacy  protected  by  the  Fourth  Amendment.  The  court, 
through  Judge  Edgerton,  stated:  (188  F.  2d  at  1021) 

“The  Fourth  Amendment  promises  security  against 
unreasonable  searches.  We  think  a  person  who  has 
enough  interest  in  a  place  to  make  a  search  unreason¬ 
able  has  enough  to  object  to  the  search.  Possession 
is  a  complicated  and  artificial  concept.  It  is  often  hard 
to  say  whether  or  not  a  particular  interest  amounts  to 
possession.  We  know  of  no  reason  why  standing  to 
object  to  a  search  should  turn  upon  that  question.  We 
think  appellee’s  exclusive  right  to  use  the  desk  as¬ 
signed  to  her  made  the  search  of  it  unreasonable.” 
(Emphasis  supplied.) 

See  also  Klee  v.  United  States,  53  F.  2d  58  (9th  Cir.  1931), 
where  it  was  held  that  a  tenant  by  sufferance  under  an  in¬ 
valid  sublease  has  standing  to  complain  of  a  search,  al¬ 
though  the  owner  of  the  premises  who  was  entitled  to  oust 
him,  assented  to  the  search  and  accompanied  the  officers. 

So  too  here,  Appellants,  having  been  wrongfully  ousted 
of  their  rightful  possession  of  the  books  and  records  of  the 
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Chinese  Air  Force  in  U.S.A.,  vigorously  protest  these  in¬ 
roads  upon  their  privacy,  and  their  right  to  live  and  work 
free  of  unreasonable  searches  and  seizures.  The  order 
under  which  their  property  was  seized  and  turned  over  to 
the  custodian  was  an  invasion  of  their  right  of  privacy  and 
security  guaranteed  under  the  Fourth  Amendment. 

CONCLUSION. 

Appellants  submit  the  motion  to  dismiss  for  lack  of  juris¬ 
diction  should  have  been  granted,  the  preliminary  injunc¬ 
tion  should  have  been  denied,  and  the  order  appointing  and 
continuing  the  custodian  set  aside  and  vacated.  This  court 
should  remand  the  case  to  the  District  Court  with  instruc¬ 
tions  to  dismiss  the  complaint. 

Respectfully  submitted, 

William  A.  Roberts, 

Warren  Woods, 

Counsel  for  Appellants. 

Of  Counsel: 

Irene  Kennedy, 

Edward  G.  Villalon, 

Roberts  &  McInnis. 
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ADDENDUM  A. 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  4741-51 
Republic  of  China,  Plaintiff , 

v. 

Pang-tsu  Mow  and  Ve-shuen  Hsiang,  Defendants. 

Order  Striking  Pleadings,  Granting  Judgment  by  Default 
and  Referring  Cause  to  Auditor. 

Upon  consideration  of  the  order  entered  herein  on  Feb¬ 
ruary  25,  1952  that  a  motion  of  plaintiff  for  an  order  strik¬ 
ing  out  all  of  defendant  Mow’s  pleadings  and  for  judgment 
by  default  against  defendant  Mow  be  granted  unless  de¬ 
fendant  Mow  appear  on  or  prior  to  March  3,  1952  at  the 
office  of  William  E.  Leahy,  1000  Bowen  Building,  821  Fif¬ 
teenth  Street,  N.  W.,  Washington,  D.  C.,  at  2:00  p.m.  on  a 
week  day  for  the  purpose  of  having  his  deposition  taken 
by  plaintiff,  and  upon  the  affidavits  of  William  J.  Hughes, 
Jr.  and  Liang-chien  Cha,  both  dated  March  3,  1952,  and 
it  appearing  to  this  Court  that  the  defendant  Mow  did  not 
put  in  an  appearance  at  the  offices  of  William  E.  Leahy  at 
any  time  prior  to  or  at  2:00  o’clock  p.m.  on  March  3,  1952, 
and  that  defendant  Mow  is  not  an  infant  or  incompetent 
and  is  not  a  member  of  the  armed  land  or  naval  forces  of 
the  United  States  or  any  component  thereof,  it  is  by  the 
Court  this  3rd  day  of  March,  1952, 

Ordered  and  Adjudged  that  all  of  the  pleadings  filed 
herein  by  or  on  behalf  of  defendant  Mow  be  and  the  same 
are  hereby  stricken,  and  it  is 

Further  Ordered  and  Adjudged  that  default  judgment 
be  entered  herein  in  favor  of  plaintiff  against  defendant 
Mow,  and  it  is 

Further  Ordered  and  Adjudged  that  the  preliminary 
injunction  entered  herein  on  December  10,  1951  be  and  it 
is  hereby  made  permanent  as  to  defendant  Mow,  and  it  is 
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Further  Ordered  and  Adjudged  that  defendant  Mow  is 
hereby  directed : 

(a)  to  render  an  accounting  of  all  moneys  or  other  prop¬ 
erties  (or  the  proceeds  thereof)  entrusted  to  or  placed  un¬ 
der  the  control  of  defendant  Mow  by  plaintiff  or  any  branch 
or  agency  of  plaintiff  during  the  period  beginning  Septem¬ 
ber  15,  1*944  and  ending  April  30,  1951 ; 

(b)  to  surrender  and  pay  over  to  plaintiff  all  of  said 
moneys  and  properties  (or  the  proceeds  thereof)  not  prop¬ 
erly  expended  or  used  for  purposes  authorized  by  plaintiff, 
and 

(c)  to  deliver  to  plaintiff  all  books,  papers,  documents, 
records  and  equipment  of  the  Chinese  Air  Force  Office  in 
IT.S.A.,  and  all  other  books,  papers,  documents  and  records 
relating  to  the  expenditures,  deposits,  transfers  or  dis¬ 
posals  "of,  or  other  dealings  with,  any  moneys  or  other 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  defendant  Mow  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  or  relating  to  the  business  or 
operations  of  the  Chinese  Air  Force  Office  in  U.S.A.,  and 
it  is 

Further  Ordered  and  Adjudged  that  this  cause  be  re¬ 
ferred  to  Fred  J.  Eden,  the  auditor  of  this  Court,  for  the 
purpose  of  holding  hearings,  making  findings  and  report¬ 
ing  to  this  Court  concerning  the  following: 

1.  The  amount  of  moneys  or  other  properties  entrusted 
to  or  placed  under  the  control  of  defendant  Mow  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff  between  the  period 
beginning  September  15,  1944  and  ending  April  30,  1951, 
which  he  was  authorized  to  expend  for  governmental  pur¬ 
poses  relating  to  the  purchase  of  equipment  and  supplies 
for  the  Chinese  Air  Force,  and  for  the  development  of  the 
aeronautical  industry  in  the  Republic  of  China  and  for 
administrative  expenses  and  miscellaneous  authorized  pay¬ 
ments. 

2.  The  amount  of  moneys  entrusted  to  or  placed  under 
the  control  of  defendant  Mow  as  aforesaid  and  with  re¬ 
spect  to  which  defendant  Mow  properly  accounted  to  the 
plaintiff. 
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3.  The  amount  and  present  whereabouts  of  moneys  and 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  defendant  Mow  as  aforesaid  and  not 
properly  expended  or  used  for  the  purposes  authorized  by 
plaintiff. 

4.  The  ascertainment  and  allocation  of  all  proper  costs 
and  attorneys’  fees. 


(Signed,  March  3, 1952) 


(Sgd)  James  W.  Morris 
Judge 
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ADDENDUM  B. 

Title  28,  Section  1292  U.  S.  C.  (October  31,  1951,  c.  655,  65 

Stat.  726). 

Interlocutory  decisions. 

“The  courts  of  appeals  shall  have  jurisdiction  of  appeals 
from : 

“(1)  Interlocutory  orders  of  the  district  courts  of  the 
United  States,  the  District  Court  for  the  Territory  of 
Alaska,  the  United  States  District  Court  for  the  Dis¬ 
trict  of  the  Canal  Zone,  the  District  Court  of  Guam, 
and  the  District  Court  of  the  Virgin  Islands,  or  of  the 
judges  thereof,  granting,  continuing,  modifying,  refus¬ 
ing  or  dissolving  injunctions,  or  refusing  to  dissolve 
or  modify  injunctions,  except  where  a  direct  review 
may  be  had  in  the  Supreme  Court;  ...” 

•  *  *  •  • 

Title  28,  Section  1332  U.  S.  C.  (June  25,  1948,  c.  646,  62 

Stat.  930). 

“Diversity  of  citizenship;  amount  in  controversy 

(a)  The  district  courts  shall  have  original  jurisdiction 
of  all  civil  actions  where  the  matter  in  controversy  ex¬ 
ceeds  the  sum  or  value  of  $3,000  exclusive  of  interest 
and  costs,  and  is  between : 

(1)  Citizens  of  different  States; 

(2)  Citizens  of  a  State,  and  foreign  states  or  citi¬ 
zens  or  subjects  thereof ; 

(3)  Citizens  of  different  States  and  in  which  foreign 
states  or  citizens  or  subjects  thereof  are  addi¬ 
tional  parties. 

(b)  The  word  ‘States’,  as  used  in  this  section,  includes 
the  Territories  and  the  District  of  Columbia.” 
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Constitution  of  the  United  States: 

Article  1,  Section  8,  Clause  17: 

“The  Congress  shall  have  power  ...  To  exercise  ex¬ 
clusive  Legislation  in  all  cases  whatsoever,  over  such 
District  (not  exceeding  ten  miles  square)  as  may,  by 
cession  of  particular  States,  and  the  acceptance  of  Con¬ 
gress,  become  the  seat  of  the  Government  of  the  United 
States  . .  .  ” 

•  #  •  •  • 

Article  3,  Section  2: 

“The  judicial  Power  shall  extend  to  all  Cases,  in  Law 
and  Equity,  arising  under  this  Constitution,  the  Laws 
of  the  United  States,  and  Treaties  made,  or  which  shall 
be  made,  under  their  Authority; — to  all  Cases  affect¬ 
ing  Ambassadors,  other  public  Ministers  and  Consuls ; 
— to  all  Cases  of  admiralty  and  maritime  Jurisdiction ; 
— to  Controversies  to  which  the  United  States  shall 
be  a  Party; — to  Controversies  between  two  or  more 
States ; — between  a  State  and  Citizens  of  another 
State ; — between  Citizens  of  different  States ; — between 
Citizens  of  the  same  State  claiming  Lands  under  Grants 
of  different  States,  and  between  a  State,  or  the  Citi¬ 
zens  thereof,  and  foreign  States,  Citizens  or  Subjects.” 

•  ♦  •  •  • 

Fourth  Amendment: 

“The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no 
Warrants  shall  issue,  but  upon  probable  cause,  sup¬ 
ported  by  Oath  or  affirmation,  and  particularly  de¬ 
scribing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized.” 

#  •  •  *  * 

Fifth  Amendment: 

“No  person  .  .  .  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  nor  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of 
law;  ...” 

•  •  •  •  • 
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District  of  Columbia  Code  (1940  ed.) 

Title  11,  Section  306: 

“Said  court  (except  as  otherwise  provided  in  this  title) 
shall  have  cognizance  of  all  crimes  and  offenses  com¬ 
mitted  within  said  district  and  of  all  cases  in  law  and 
equity  between  parties,  both  or  either  of  which  shall 
be  resident  or  be  found  within  said  district. ...” 
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COUNTER-STATEMENT  OF  QUESTIONS 
PRESENTED 

1.  Whether  Mow’s  appeal  from  the  Preliminary  Injunc¬ 
tion  must  not  be  dismissed  as  moot  on  the  ground  the 
Preliminary  Injunction  against  Mow  is  merged  in  the 
Permanent  Injunction  against  him. 

2.  Whether  Mow  having  defied  the  court  below  by  flee¬ 
ing  the  country  and  refusing  to  appear  for  a  deposi¬ 
tion  on  discovery,  and  neglecting  and  refusing  to  obey 
a  court  order  to  surrender  all  Chinese  Air  Force 
procurement  office  papers  in  his  possession,  will  be 
allowed  to  prosecute  his  appeal  in  absentia  and  while 
still  in  defiance. 

3.  Whether  the  court  below,  having  a  dual  jurisdiction, 
i.e.,  (1)  that  of  an  ordinary  District  Court  based  on 
Article  3  of  the  Constitution,  (2)  that  of  a  state  court 
based  on  Article  1  of  the  Constitution,  is  without 
jurisdiction  herein  on  the  theory  advanced  by  appel¬ 
lants  that  the  second  grant  of  jurisdiction  above  is 
limited  by  the  first,  which  does  not  permit  of  a  suit 
by  an  alien  against  aliens. 

4.  Whether  when  the  State  Department  has  certified  that 
it  recognizes  the  Republic  of  China  and  that  its  rep¬ 
resentative  here  is  Ambassador  Koo,  who  has  certified 
that  Generalissimo  Chiang  Kai-shek  is  President  of 
China,  a  defense  can  be  asserted  (1)  that  Ambassador 
Koo  takes  his  orders  from  Chiang  Kai-shek,  (2)  that 
Chiang  Kai-shek  is  not  the  constitutional  President 
of  China,  but  a  person  named  Li  (in  this  country  for 
his  health  since  1949)  is  the  lawful  incumbent,  hence 
(3)  the  suit  must  be  dismissed  because  Li  has  not 
authorized  it  and  thus  there  is  a  contest  between  two 
contending  regimes  which  is  a  political  question  be¬ 
yond  the  jurisdiction  of  the  court. 


ii 

5.  Whether  the  Preliminary  Injunction  and  the  Order 
Appointing  a  Custodian,  issued  upon  a  sworn  com¬ 
plaint,  motions  and  affidavits  constituted  an  abuse  of 
judicial  discretion. 
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United  States  (Eourt  of  Appeals 

Foe  the  District  of  Columbia  Circuit 

No.  11,265 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Appellants, 

v. 

Republic  of  China,  Appellee. 

On  Appeal  from  am  Order  of  the  United  States  District 
Court  for  the  District  of  Columbia. 

BRIEF  FOR  APPELLEE 

COUNTER-STATEMENT  OF  THE  CASE 
Nature  of  the  Appeal: 

This  is  an  appeal  (under  28  U.S.C.  Sec.  1292  covering 
interlocutory  injunctions)  from  an  Order  dated  December 
10,  1951  providing  as  follows: 
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“ ORDERED ,  that  the  motion  to  dismiss  is  over¬ 
ruled,  the  preliminary  injunction  will  be  granted, 
and  the  order  designating  a  disinterested  person  to 
take  possession  of  the  premises  will  be  continued 
subject  to  future  modifications  bv  the  Court.”  (J.  A. 
134-135). 

The  actual  Preliminary  Injunction,  granted  later  the 
same  day,  with  ‘‘Findings  of  Fact  and  Conclusions  of 
Law  (For  Preliminary  Injunction)”  (J.  A.  132-134)  is 
another  document  entirely  and  is  found  in  the  Joint  Ap¬ 
pendix  at  pp.  135-138. 1 

Proceedings  Below: 

A  verified  Complaint  for  an  accounting  was  filed  below 
by  the  Republic  of  China  against  the  two  defendants, 
who  headed  its  Air  Force  procurement  program  in  the 
United  States,  asking  an  accounting  from  them  of  more 
than  $49,000,000  entrusted  to  them.  Jurisdiction  was 
based  on  D.  C.  Code  (1940)  Title  11,  Sec.  301,  305,  306, 
325,  and  not  upon  28  U.S.C.  Sec.  1332  which  governs 
the  jurisdiction  of  the  District  Courts  in  the  several 
states.  (Compl.,  J.  A.  2-7).  The  day  the  suit  was  filed 
November  14,  1951  the  Court  (Judge  Kirkland)  granted 
a  temporary  restraining  order  (J.  A.  2S)  upon  allegations 
of  immediate  irreparable  injury  contained  in  the  verified 
Complaint  and  in  a  Motion  supported  by  the  affidavit  of 
Dr.  Cha,  Vice-Minister  of  Justice  of  the  Republic  of  China. 
(J.  A.  8-35).  The  same  Order  set  the  hearing  of  the  Motion 

1  Appellee  does  not  press  the  point,  but  is  doubtless  under  a 
duty  to  the  Court  to  suggest  the  appeal  should  have  been  taken 
from  the  Preliminary  Injunction  itself  (J.A.  135-138)  in  order  to 
present  anythin?  for  review.  The  Order  here  appealed  from  was 
directory  and  prospective,  not  so  much  a  judgment  but  more  like 
an  opinion,  which  is  not  appealable.  St.  Louis  Amusement  Co.  v. 
Paramount  Film  Co.,  156  F.  (2)  400,  402;  Amsinck  and  Co.  v. 
Springfield  Grocer  Co.,  7  F.  (2)  855,  858;  In  re  Forstner  Co.,  177 
F.  (2)  572,  576.  It  is  questionable  whether  the  present  case  comes 
within  the  doctrine  of  Safeway  Stores,  Inc.  v.  Coe,  78  App.  D.  C. 
19,  21,  136  F.  (2)  771,  773,  and  Sobel  v.  Diatz,  88  App.  D.  C.  329, 
330,  189  F.  (2)  26,  27. 


for  a  Preliminary  Injunction  for  November  20, 1951.  ( J.  A. 
31).  The  following  day,  November  15,  1951,  a  deputy 
United  States  Marshal  served  a  copy  of  the  Summons 
and  Complaint,  with  a  certified  copy  of  the  Temporary 
Restraining  Order,  by  leaving  them  at  Mow’s  residence, 
271S  32nd  Street,  N.  W.  with  General  Mow’s  Military 
Aide,  a  person  living  therein.1  No  personal  service  could 
be  effected  on  either  Mow  or  Hsiang,  even  though  a 
special  process  server  was  appointed  for  that  purpose. 
(J.  A.  66,  70,  243-244).  A  companion  suit  was  filed  in 
New  York  because  of  inability  to  serve  them  here,  (J.  A. 
243)  and  efforts  to  serve  Mow  in  New  York  are  interest¬ 
ingly  told  in  an  affidavit  inserted  in  the  Joint  Appendix 
by  Mow’s  counsel  at  pp.  90-92. 

As  the  defendants  could  not  be  found  in  this  District, 
the  Court  on  November  20,  1951  extended  its  Temporary 
Restraining  Order  for  a  ten-dav  period.  (J.  A.  31-32). 
Neither  the  United  States  Marshal  nor  a  special  process 
server  was  able  to  locate  defendants  during  that  period 
and  hence  a  new  Motion  for  a  Temporary  Restraining 
Order  was  filed  November  29,  1951  (J.  A.  63,  146-148) 
and  granted  the  same  day,  to  expire  December  10.  (J.  A. 
70-73).  Even  then  no  service  of  process  could  be  made. 
But  in  the  meantime  counsel  for  Appellants  on  November 
24,  1951  filed  a  Motion  to  Dismiss  and  to  Vacate  the 
Temporary  Restraining  Order,  under  a  special  appear¬ 
ance  (J.  A.  32)  which  drew  an  intimation  from  the  Court 
that  the  Motion  amounted  to  a  general  appearance  (J.  A. 
161,  166)  and  should  be  made  one  in  fact.  (J.  A.  161). 


1  Appellants’  statement  in  their  brief,  p.  7,  that  on  December 
3.  1951  appellants  “who  had  not  been  served  with  papers  up  to 
that  time,  voluntarily  filed  a  general  appearance  through  their 
counsel”  is  as  to  Mow  refuted  by  the  Marshal’s  return,  which 
imports  verity,  and  by  Mow’s  Motion  to  Dismiss,  etc.  filed  No¬ 
vember  24,  1951  under  a  special  appearance.  That  Motion  admits 
the  service  at  Mow’s  home  was  made  but  assails  its  validitv.  (J.  A. 
37,  38). 
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Thereafter  on  December  3,  1951  counsel  for  Mow  and 
Hsiang  entered  a  general  appearance.  ( J.  A.  93). 

On  December  6,  1951  a  hearing  was  had  upon  the  Mo¬ 
tion  to  Dismiss  and  the  Motion  for  the  Preliminary  In¬ 
junction  ( J.  A.  16S-263)  and  briefs  were  filed.  On  Decem¬ 
ber  10  the  Court  rendered  its  Memorandum  Opinion 
(J.  A.  127)  and  signed  the  three-fold  Order  prepared  by 
the  Court  itself  found  in  the  Joint  Appendix  at  p.  134  and 
quoted  in  the  present  brief  at  p.  2.  Later  that  same 
day  the  Court  signed  Findings  of  Fact  and  Conclusions 
of  Law  (J.  A.  132-134)  for  the  actual  Preliminary  In¬ 
junction. 

Opinion  of  the  Court: 

The  Court  decided  that  it  had  jurisdiction  under  D.  C. 
Code  (1940)  Title  11,  Sec.  306  giving  it  jurisdiction  of 
suits  in  law  or  equity  where  the  parties  are  residents  of 
or  found  within  the  District.  The  defendants  were  before 
the  Court  under  a  general  appearance.  (J.  A.  128).  As 
to  the  claim  the  Republic  of  China  had  not  authorized 
the  suit  and  that  there  was  an  internal  struggle  in  China 
as  to  who  was  its  President,  the  Court  held  that  recogni¬ 
tion  of  a  foreign  government  by  the  political  department 
of  our  own  government  was  conclusive  upon  the  courts 
and  that  an  interchange  of  letters  with  the  State  Depart¬ 
ment  (J.  A.  54-61)  showed  a  certification  that  this  gov¬ 
ernment  recognized  Dr.  Wellington  Koo  as  the  Ambassa¬ 
dor  of  the  Republic  of  China  to  the  United  States, 
f  J.  A.  129-130).  Hence  as  long  as  the  State  Department 
recognized  the  Ambassador  as  the  proper  representative 
of  his  country,  the  Court  must  accept  his  acts  as  the  acts 
of  his  government.  ( J.  A.  129,  citing  Ayency  of  Canadian 
Car  &  Foundry  Co.  v.  American  Can  Co.,  25S  Fed.  363). 
Hore  the  Ambassador  authorized  the  suit  and  any  chal¬ 
lenge  by  a  Chinese  national  of  his  authority  must  be 
addressed  to  the  State  Department.  The  Court  could  not 
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consider  the  statement  of  one  Li  that  he  was  President 
of  China  and  had  not  authorized  the  suit.  Neither  Li 
nor  Mow  and  Hsiang  challenged  Dr.  Koo’s  position  as 
Ambassador.  (J.  A.  129).  The  Court  said  the  law'  of 
the  Canadian  Car  &  Foundry  case  required  it  to  give 
conclusive  effect  to  Ambassador  Koo’s  authorization  to 
file  the  suit.  (J.  A.  130). 

The  Court  overruled  defendants’  argument  that  it 
should  refuse  to  exercise  jurisdiction  because  of  grave  in¬ 
ternational  problems  involved,  finding  that  fact  the 
strongest  reason  in  favor  of  exercising  jurisdiction. 
(J.  A.  130).  To  decline  jurisdiction  w'ould  leave  a 
friendly  power  with  no  remedy  but  force.  As  the  Court 
said : 

“The  Court  is  merely  exercising  its  jurisdiction  in 
aid  of  the  pow’er  of  an  ambassador  to  this  country 
to  enforce  his  orders  and  mandates  to  his  sub¬ 
ordinates  resident  here.”  (J.  A.  131) 

As  to  the  appointment  of  a  disinterested  person  to 
take  charge  of  Chinese  Air  Force  procurement  books, 
records,  etc.,  the  Court  held  that  any  interruption  of 
business  produced  thereby  was  defendants’  own  fault  in 
refusing,  when  ordered,  to  relinquish  their  posts.  The 
Court  pointed  out  that  the  Complaint  not  only  alleged 
the  records  were  the  property  of  the  Republic  of  China 
but  that  Mow  and  Hsiang  did  not  deny  this,  contending 
only  that  Ambassador  Koo  had  no  right,  by  the  present 
suit,  to  assert  ownership  ever  such  records — an  un¬ 
tenable  argument  already  ruled  on  by  the  Court.  f.T.  A. 
131)  The  Court  stated  its  order  merely  gave  the  Re¬ 
public  of  China  access  to  its  own  property  and  was  de¬ 
signed  to  maintain  the  stains  quo.  (J.  A.  132). 


Findings  of  Fact: 

The  Court  found  that  Ambassador  Koo  v'as  the  accred¬ 
ited  representative  of  the  Republic  of  China,  certified 
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as  such  by  the  State  Department,  and  that  the  Republic 
of  China  had  authorized  the  present  suit  to  be  brought. 
(J.  A.  133,  F.  2,  3). 

It  found  that  defendants  were  temporarily  residing  in 
this  District  and  had  entered  a  general  appearance;  that 
the  Republic  of  China  had  entrusted  them  with  large 
sums  to  spend  for  specific  purposes,  i.  e.  purchase  of  sup¬ 
plies  and  equipment  for  the  Chinese  Air  Force.  (J.  A. 

133,  F.  4,  5,  6). 

It  found  that  in  April,  1951  the  Chinese  government 
abolished  the  Chinese  Air  Force  Office  of  which  Mow 
was  the  director  and  Hsiang  the  executive  officer  and 
ordered  the  two  defndants  to  turn  over  the  funds  and 
records  to  a  newly  created  Procurement  Commission. 
(J.  A.  133,  F.  7).  This  the  defendants  refused  to  do  and 
have  persistently  refused  to  do,  though  ordered  once 
more  to  do  so  on  August  21.  1951.  (.T.  A.  133-134,  F.  8, 
9,  10). 

The  Court  found  that  defendants  have  continued  to 
exercise  control  over  the  said  funds  and  that  continuation 
of  defendants’  acts  (a)  in  refusing  to  render  an  account¬ 
ing,  fb)  in  refusing  to  turn  over  unexpended  funds,  and 
(c)  in  refusing  access  to  plaintiff  to  books  and  records 
showing  the  expenditure  of  said  funds,  would  cause  ir¬ 
reparable  damage  to  plaintiff  and  hinder,  delay  and 
defeat  its  procurement  of  supplies  and  equipment.  (J.  A. 

134,  F.  11-12). 

Conclusions  of  Law: 

The  Court  held  it  had  jurisdiction  and  that  irreparable 
injury  would  be  caused  plaintiff  unless  defendants  were 
restrained  from  spending  or  otherwise  disposing  of  funds 
or  other  property  entrusted  to  defendants  by  plaintiff  and 
were  likewise  restrained  from  removing,  destroying  or 
disposing  of  the  books,  records  and  equipment  relating 
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to  the  Chinese  Air  Force’s  affairs  in  the  United  States. 
(J.  A.  134) 

Provisions  of  the  Preliminary  Injunction: 

The  Preliminary  Injunction  (J.  A.  135),  after  reciting 
most  of  the  Findings  of  Facts,  prohibited  Mow  and 
Hsiang,  their  agents,  etc.,  from  spending  or  otherwise  dis¬ 
posing  of  any  monies  or  other  properties  entrusted  to 
them  by  the  Republic  of  China  or  any  branch  or  agency 
thereof.  Likewise  it  prohibited  them  from  removing,  de¬ 
stroying  or  exercising  any  control  over  books  and  records 
of  the  Chinese  Air  Force.  (J.  A.  137-138). 

Issues  Not  Before  This  Court: 

Defendants  filed  no  answer  to  plaintiff’s  Motion  for 
a  Preliminary  Injunction  but  chose  to  rely  upon  their 
[Motion  to  Dismiss  for  Lack  of  Jurisdiction,  etc.  (J.  A. 
32)  filed  under  the  abortive  special  appearance.  No 
Answer  to  the  Complaint  was  before  the  Court  below, 
nor  is  any  before  this  Court.  None  was  filed  until 
January  21,  1952.  Defendants  filed  no  affidavits  travers¬ 
ing  the  allegations  of  the  Complaint,  the  Motion  for  the 
Preliminary  Injunction  or  the  affidavit  of  Dr.  Cha,  Vice- 
Minister  of  Justice,  in  support  of  the  latter.1  (J.  A.  27). 
Hence  the  validity  of  the  Preliminary  Injunction  is  chal¬ 
lenged  by  one  pleading  only,  the  Motion  to  Dismiss  for 
Lack  of  Jurisdiction,  etc.  (J.  A.  32).  The  difficulty 
with  that  Motion  is  that,  as  will  be  seen  later,  it  proffers 
nothing  but  a  series  of  inadmissible  defenses,  based  on 
defendants’  fixation  upon  the  idea  that  the  suit  involves 


1  The  sole  affidavit  filed  relates  to  jurisdiction — that  of  one  Mr. 
Kan  Chieh-Hou  who  swears  that  one  Li,  who  came  here  in  1949  for 
his  health  and  who  has  been  here  ever  since  (J.A.  34)  is  the  law¬ 
ful  president  of  China — not  Chiang  Kai-shek.  (J.A.  43-47)  Other 
irrelevant  affidavits  were  filed  (J.A.  75-92)  in  support  of  appel¬ 
lants  Motion  to  Vacate  the  appointment  of  a  Custodian. 
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a  determination  as  to  which  of  two  contending  regimes 
is  the  ‘ ‘constitutional”  government  (under  the  Chinese 
Constitution)  of  China.  (J.  A.  33-34).  The  significant 
fact  is  that  the  Motion  does  not  deny  that  defendants 
were  the  heads  of  the  Chinese  Air  Force  procurement 
mission;  does  not  deny  that  the  Chinese  government  en¬ 
trusted  large  sums  to  them  to  purchase  supplies  and 
equipment  for  the  Chinese  An  Force;  does  not  deny  that 
the  mission  they  headed  was  later  abolished  and  that 
they  were  suspended  from  office  and  later  removed.  Nor 

does  their  Motion  denv  that  thev  refused  to  account,  or 

•  • 

to  turn  over  to  plaintiff  the  unexpended  balance  of  official 
funds  or  that  they  have  refused  plaintiff  access  to  their 
official  books,  records  and  papers.  Defendants  complain 
of  the  Findings  of  Fact  but  the  findings  follow  closely 
the  complaint  and  Dr.  Cha’s  affidavit.  Tn  any  event  de¬ 
fendants  have  only  themselves  to  blame:  they  chose  to 
contest  the  case  solely  on  the  ground  one  Li,  alleged 
President  of  China,  had  not  authorized  the  suit  to  be 
filed  and  had  not  removed  Mow  and  Hsiang  from  office. 
(J.  A.  34-37,  Appellants’  brief,  p.  34).  When  the  Court 
held  this  defense  legally  inadmissible,  the  Findings  of 
Fact  necessarily  followed  for  want  of  anything  contrary 
in  the  record  before  the  Court. 

The  Order  Appointing  a  Disinterested  Person  as  Custo¬ 
dian  of  the  Air  Force  Office,  Its  Records,  Etc.: 

This  Order  (J.  A.  68)  was  entered  upon  plaintiff’s 
Motion  (J.  A.  64)  supported  by  an  affidavit  by  Dr.  Cha, 
Vice-Minister  of  Justice,  showing  its  necessity.  (J.  A. 
66).  It  was  at  a  time  (November  29,  1951)  when  Mow 
and  Hsiang  had  abandoned  the  Air  Force  premises  and 
could  not  be  served  with  process  (J.  A.  66-67,  70,  147); 
when  defendants  had  only  appeared  specially  by  counsel 
solely  for  the  purpose  of  moving  the  Court  to  dismiss  the 
action  for  lack  of  jurisdiction.  (J.  A.  32-33).  The  Order 
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was  designed  to  put  a  responsible  person  in  charge  of  an 
office  which  defendants  had  abandoned.1  Neither  the 
Answer  (J.  A.  73)  to  plaintiff’s  petition  for  the  Order, 
nor  the  Motion  to  Vacate  the  appointment  of  a  custodian 
(J.  A.  75)  makes  any  claim  that  the  premises  were  not 
premises  of  the  Chinese  Air  Force  Office  in  U.  S.  A.,  or 
that  the  books,  records,  etc.  found  therein  were  not 
official  records.  No  claim  has  ever  been  made  they  were 
the  personal  records  or  property  of  Mow  or  Hsiang,  not 
even  in  the  present  brief  of  Appellants.  (See  Appellants’ 
brief,  pp.  47-48).  Appellees  contend  the  custodial  order 
is  non-appealable  under  28  U.  S.  C.  Sec.  1291  being 
palpably  interlocutory  in  character. 

The  Default  Judgment  Against  Mow: 

Appellants  have  made  part  of  their  brief  as  Addendum 
A  the  Default  Judgment  against  Mow  dated  March  3, 
1952.  Plaintiff  wished  to  take  Mow’s  deposition  on  dis¬ 
covery  and  served  notice  on  Mow’s  counsel  that  it  would 
do  so  on  February  8,  1952,  naming  the  time  and  place. 
Mow  did  not  appear  and  gave  no  excuses.  Plaintiff 
thereupon  submitted  to  the  Court,  by  Motion  filed  Feb¬ 
ruary  11,  1952,  that  his  refusal  to  appear  was  willful. 
No  adequate  excuse  having  been  made,  the  Court, 
after  hearing  Mow’s  counsel  state  Mow  had  gone  to 
Mexico  and  would  not  return  to  give  his  deposition,  held 
his  refusal  to  appear  to  be  willful.  It  entered  an  Order 
February  25,  1952  that  if  Mow  did  not  appear  and  submit 
to  a  deposition  on  or  before  March  3,  1952  his  pleadings 
should  be  stricken  and  a  default  judgment  entered  against 
him.  As  Mow  persisted  in  his  refusal,  a  default  judg¬ 
ment  against  Mow  was  entered  March  3,  1952  and  the 
case,  as  to  Mow,  referred  to  the  Auditor.  (Appellants’ 
brief.  Addendum  A). 


1  The  Order  pave  defendants  a  right  of  access  to  prepare  the 
accounting.  (J.A.  69) 
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SUMMARY  OF  ARGUMENT 
I— A 

Mow’s  appeal  is  moot  because  the  Preliminary  In¬ 
junction  as  to  Mow  is  merged  in  the  Permanent  Injunc¬ 
tion  (Appellants’  Brief,  Addendum  A)  made  part  of  the 
judgment  taken  by  default  against  Mow. 


I-B 

Mow  refused  to  appear  for  a  deposition  on  discovery 
duly  noticed  by  plaintiff,  but  instead  fled  to  Mexico  and 
notified  the  court  he  would  not  return  to  testify.  He 
never  has  returned.  Mow  also  neglected  and  refused  to 
obey  a  court  order  commanding  him  to  surrender  to  the 
court-appointed  Custodian  official  books,  records,  papers, 
etc.  of  the  Chinese  Air  Force  procurement  office.  (Ap¬ 
pendix  A,  present  brief)  The  court  held  Mow’s  refusal 
to  testify  willful  and  granted  a  judgment  for  default 
after  giving  him  ten  days  to  appear.  Under  these  cir¬ 
cumstances  Mow,  having  thwarted  the  processes  of  the 
court  and  refused  to  accord  plaintiff  its  right  to  discovery 
under  the  Rules  of  Civil  Procedure,  should  not  be  allowed 
to  litigate  his  appeal  vn  absentia.  His  one-way  appeal  is 
an  imposition  upon  the  processes  of  this  Court;  it  merits 
a  summary  dismissal. 


II. 

The  argument  that  as  Article  3  of  the  Constitution 
(the  judicial  grant)  does  not  permit  the  ordinary  Federal 
District  Courts  to  be  invested  with  jurisdiction  of  suits 
wholly  between  aliens,  the  District  of  Columbia  District 
Court  can  have  none,  is  refuted  by  the  fact  that  acting 
under  Article  1,  Sec.  8,  Clause  17  (giving  power  to  legis¬ 
late  for  the  District  of  Columbia)  Congress  has  invested 
that  Court  with  state  court  jurisdiction.  Under  the  latter, 
jurisdiction  granted  by  D.  C.  Code  (1940)  Title  11,  Sec. 
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306  depends  upon  service  upon  the  defendants,  or  its 
equivalent,  (here  their  entry  of  a  general  appearance). 
If  the  grant  of  state  court  jurisdiction  under  Article  1 
were  limited  by  Article  3  of  the  Constitution  our  local 
District  Court  could  exercise  no  jurisdiction  in  divorce, 
lunacy,  adoption,  probate,  etc.,  nor  could  it  exercise  any 
purely  administrative  jurisdiction,  all  of  which  are  com¬ 
monplace  functions  of  that  court.  Appellants ’  argument 
also  is  bottomed  upon  a  false  assumption:  the  plaintiff 
is  not  an  alien  but  a  sovereign  state. 

The  suggestion  that  even  if  the  court  below  had  juris¬ 
diction  it  should  decline  to  exercise  such  jurisdiction 
overlooks  the  rule  that  courts  must  exercise  the  jurisdic¬ 
tion  conferred  upon  them  by  law.  Also  the  Federal 
courts  do  not  thwart  or  impede  the  foreign  policy  of 
the  United  States;  the  "Republic  of  China  is  not  only 
recognized  by  our  State  Department  but  is  an  actual 
ally  of  the  United  States.  A  refusal  to  exercise  juris¬ 
diction  would  leave  a  friendly  foreign  government  power¬ 
less  to  enforce  its  rights  and  would  make  the  District 
of  Columbia  a  sanctuary  for  faithless  and  venal  em¬ 
ployees  of  foreign  powers. 


m 

The  State  Department  has  certified  that  plaintiff 
herein  is  recognized  by  it  as  the  government  of  China 
and  that  Ambassador  Ivoo  is  its  diplomatic  representa¬ 
tive.  Ambassador  Koo  has  certified  that  he  authorized 
the  present  suit  to  be  brought.  Appellants,  however, 
assert  the  Ambassador  has  no  power  to  authorize  the 
suit.  They  say  the  true,  constitutional  president  of 
China  is  not  Chiang  Kai-shek  but  a  person  named  Li, 
at  one  time  Acting  President,  who  came  ot  this  country 
for  his  health  in  1949  and  has  been  here  ever  since.  Li 
has  not  authorized  the  present  suit  and  hence,  appellants 
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say,  there  is  a  contest  betwen  two  contending  regimes 
which  the  court  below  is  powerless  to  entertain  because 
it  involves  a  political  question.  The  law  is,  however, 
that  a  foreign  government  acts  through  its  ambassador 
and  the  courts  cannot  go  back  of  his  certification  that 
he  acts  for  his  country  in  authorizing  suit  to  be  filed. 
The  Ambassadors  authorization  is,  under  the  law,  con¬ 
clusive. 

IV 

The  Preliminary  Injunction  was  issued  upon  allegations 
in  a  sworn  Complaint  and  upon  a  Motion  supported  by  a 
particularized  affidavit  of  the  Chinese  Vice-Minister  of 
Justice.  These  allegations  were  not  traversed  in  any 
substantial  way,  defendants  sole  pleading  being  a  Motion 
to  Dismiss  filed  under  a  special  appearance,  mostly  based 
on  the  alleged  defense  that  Chiang  Kai-shek  was  not  the 
constitutional  President  of  China.  There  was  no  traverse 
of  the  allegation  that  defendants  received  official  monies 
in  excess  of  $49,000,000  from  plaintiff,  nor  any  denial 
that  they  had  refused  to  account,  or  to  turn  over  the  un¬ 
expended  balance  of  the  monies,  or  to  surrender  the 
official  books,  records  and  papers.  Three  successive  Tem¬ 
porary  Restraining  Orders  had  been  issued  due  to  in¬ 
ability  to  serve  defendants,  who  had  abandoned  the  Air 
Force  premises  and  could  not  be  located.  Under  the  cir¬ 
cumstances,  a  substantial  showing  of  irreparable  injury 
was  made  and  the  Preliminary  Injunction  necessarily  fol¬ 
lowed.  It  was  couched  in  the  usual  terms,  was  designed 
merely  to  maintain  the  status  quo  and  was  clearly  reason¬ 
able  and  within  the  Court’s  discretion.  The  injunction 
did  not  apply  to  the  personal  property  of  defendants. 

V 

There  was  no  abuse  of  discretion  by  the  Court  in  deny¬ 
ing  a  Motion  filed  December  4  to  take  depositions  Decem¬ 
ber  5,  when  to  do  so  would  probably  have  required  the 
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Court  to  postpone  a  hearing  set  for  December  6  on  the 
Motion  for  a  Preliminary  Injunction.  The  Motion  to 
Take  Depositions  made  allegations  contrary  to  the  record 
and  the  depositions  would  only  have  produced  irrelevant 
and  inadmissible  testimony.  The  denial  was  without 
prejudice  to  taking  them  after  Answer  was  filed. 

VI 

The  appointment  of  a  custodian  was  valid  and  was  a 
reasonable  step  for  the  Court  to  take  at  a  time  when 
defendants  had  deserted  the  Air  Force  premises  and 
could  not  be  found.1  The  Custodian  was  ordered  to  take 
over  and  preserve  only  official  records.  The  Order  is 
palpably  non-appealable ;  indeed  this  Court  has  so  held 
by  its  own  Order  of  January  12,  1952  striking  reference 
to  the  custodial  Order  from  the  notice  of  appeal. 

ARGUMENT 

I. 

AS  TO  MOW,  THE  APPEAL  SHOULD  BE  DISMISSED; 
BOTH  BECAUSE  IT  IS  MOOT  AND  BECAUSE 
HAVING  DEFIED  THE  COURT  BELOW  AND 
CONTINUED  IN  HIS  DEFIANCE  MOW  HAS  NO 
STANDING  TO  PRESS  HIS  APPEAL. 

Preliminary: 

As  already  seen.  Mow  has  absconded  to  Mexico,  has 
refused  to  appear  to  allow  his  deposition  to  be  taken  on 
discovery  by  plaintiff  and  has  failed  and  refused  to  obey 


1  The  Order  was  dated  November  29.  1951  (J.A.  68)  when  de¬ 
fendants  could  not  be  personally  served.  (See  Hsiang-’s  statement 
J.  A.  79).  It  was  not  until  December  3  that  counsel  for  defendants 
accepted  service  and  entered  a  general  appearance  (J.A.  93). 
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the  Court’s  order  1  to  surrender  to  the  Custodian  Chinese 
Air  Force  records,  books,  papers,  etc.  As  Mow  is  the 
principal  witness  in  the  accounting  sued  for,  and  has  not 
denied  that  he  has  the  records  in  his  possession.  He  can, 
he  thinks,  effectually  thwart  plaintiff’s  efforts  to  obtain  an 
accounting  by  simply  remaining  outside  the  country. 
Particularly  is  this  so  if  from  his  safe  vantage  point 
in  Mexico  he  can  litigate  in  this  Court  the  validity  of 
plaintiff's  suit  against  him,  the  power  of  the  court  below 
to  grant  relief,  the  validity  of  the  Preliminary  Injunction, 
and  anv  other  questions  he  cares  to  bring  before  this 
Court.  * 

A.  Mow’s  Appeal  Is  Moot: 

Mow’s  appeal  should  be  dismissed,  if  for  no  other 
reason  than  that  it  is  moot,  the  Preliminary  Injunction 
as  to  Mow  having  been  made  permanent  by  the  Court’s 
judgment  of  March  3,  1952  (Appellants’  brief,  Add.  A). 
The  Preliminary  Injunction  is  moot  by  its  terms,  in 
which  case  the  appeal  is  moot.  ( International  Union  v. 
U.  S.,  S5  App.  D.  C.  149,  156:  177  F.  (2)  29).  It  re¬ 
cites  that  Mow  is  enjoined  “pending  further  order  of 
this  court.”  (J.  A.  137)  The  further  order  is  the 
permanent  injunction.  (App.  Brief,  Add.  A).  The  inter¬ 
locutory  order  is  obviously  merged  in  the  final  injunction. 
( Draper  Corp.  v.  Stafford  Co.,  255  F.  554,  557;  Western 
Union  Tel.  Co.  v.  U.  S.  Trust  Co.,  221  F.  545,  551).  Par¬ 
ticularly  is  this  so  in  the  present  case  when  Mow’s  de¬ 
fiance  of  the  Court  below  led  to  the  entry  of  the  Perma¬ 
nent  Injunction.  (App.  brief  Addendum  A).  It  is  idle 
under  these  circumstances  for  appellant  to  ask  this  Court 
to  rule  upon  the  validity  of  the  Preliminary  Injunction 
when,  however  it  rules,  a  Permanent  Injunction  will  re¬ 
main  outstanding.  In  such  a  case  the  appeal  from  the 


5  See  Appendix  A.  present  brief. 
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Preliminary  Injunction  is  made  moot  by  the  merger  and 
by  after  events  and  should  be  dismissed.  ( Cf .  S.  E.  C.  v. 
Okin,  137  F.  (2)  862,  863;  Smith  v.  III.  Bell  Tel.  Co.,  270 
U.  S.  5S7,  588).  As  the  Court  said  in  Coeur  d’Alene  v. 
Washington  Water  Power  Co.,  79  F.  (2)  461: 

uPer  Curiam.  During  the  pendency  of  this  appeal 
from  an  order  granting  an  interlocutory  injunction, 
the  trial  court  has  proceeded  with  the  trial  of  the 
cause  and  issued  a  permanent  injunction.  The  ap¬ 
peal  from  the  interlocutory  decree  has  become  moot, 
and  it  is  dismissed.” 

B.  Mow,  Having  Defied  the  Court  Below,  Should  Not 
Be  Allowed  to  Prosecute  His  Appeal  in  Absentia. 

Mow  is  in  Mexico  defying  the  orders  of  the  Court 
below  but  he  sends  his  counsel  as  a  substitute  champion 
to  wage  legal  war  for  him  in  this  Court.  It  is  obviously 
a  one-way  appeal — “for  free”,  as  the  saving  goes.  If 
Mow’s  counsel  wins,  all  well  and  good.  If  he  loses,  this 
Court’s  judgment  will  amount  to  nothing  as  to  Mow  be¬ 
cause  Mow  is  beyond  the  reach  of  process,  both  of  the 
Court  below  and  of  this  Court.  Hence  Mow,  if  he  has 
his  way,  is  both  before  this  Court  and  not  before  it,  at 
one  and  the  same  time.  At  early  Common  Law  a  litigant 
appeared  in  person;  later  he  was  allowed  to  appear  by 
counsel  but  the  presence  of  his  counsel  always  presup¬ 
posed  that  the  client  himself  was  before  the  court  to  obey 
the  court’s  orders.  Here  the  record  before  this  Court 
shows  Mow  is  not  before  it  in  any  realistic  sense.  This 
Court  can  grant  relief  only  for  Mow,  not  against  him. 

Equitable  principles  govern  an  appeal  from  an  injunc¬ 
tion;  the  Federal  rule  is  that  an  appellate  court  should 
dispose  of  an  appeal  as  right  and  justice  may  require.  If 
so,  Mow  has  no  equitable  right  to  press  his  one-sided 
appeal.  The  dignity  of  the  Court  itself  requires  its  dis¬ 
missal;  he  who  asks  equity  must  do  equity;  the  defiance 
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of  the  Court  below  requires  a  sanction.  While  Mow  is  not 
technically  in  contempt,  his  position  is  an  analogous  one;  he 
has  hindered  the  Court  below  in  the  performance  of  its 
duty  and  impeded  the  progress  of  the  case  in  violation  of 
the  Rules  of  Civil  Procedure.  As  said  by  Chief  Justice 
Taney  (on  circuit)  in  Wart  man  v.  Wartman,  1  Taney’s 
Circuit  Court  decisions  362,  36S: 

“the  defendant  being  in  contempt  for  disobedience 
to  the  authority  of  the  Court,  is  not  entitled  to  be 
heard  on  any  motion,  nor  authorized  to  take  testi¬ 
mony,  or  to  proceed  in  any  other  manner  until  he 
purges  himself  of  the  contempt.  This  is  the  well 
settled  principle  of  chancery  law,  and  it  would  be 
impossible  for  the  court  to  enforce  its  just  author¬ 
ity  upon  any  other  principle.” 

To  the  same  effect  is  Skirven  v.  Skirven .  154  Md.  267, 
140  A.  205.  which  gives  the  reason  for  the  rule  and  cites 
the  authorities,  and  Campbell  v.  Justices,  187  Mass.  509, 
73  N.  F.  659. 

In  Barnet/  v.  Barney .  6  D.  C.  1,  the  court  below  struck 
a  defendant’s  answer  for  refusal  to  obey  an  order  to 
bring  his  wards  back  to  this  jurisdiction.  In  Hovey  v. 
McDonald .  10  D.  C.  184, 186,  the  court  said: 

“if  the  party  flees  the  jurisdiction  of  the  court  after 
he  has  contemned  and  disobeyed  its  orders,  he  cannot 
be  permitted  further  to  prosecute  or  defend  his  suit 
until  he  purges  himself  of  his  contempt.  To  hold 
otherwise  would  render  the  court  more  in  contempt 
than  he  who  contemns  its  authority.” 

"Wli ere  an  order  of  this  Court  was  not  complied  with 
by  the  appellant,  this  Court  refused  to  hear  oral  argu¬ 
ment.  Early  v.  Early.  49  App.  P.  C.  123,  261  F.  1003. 
And  in  Interstate  Commerce  Com.  v.  Smith.  S2  F.  Supp. 
39.  the  court  refused  to  permit  the  defendant  to  press  a 
motion  to  dissolve  a  preliminary  injunction  where  be  was 
in  default  in  filing  an  answer  to  the  complaint. 
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The  present  case  is  summed  up  in  Lewis  v.  Lewis,  SO 
Ga.  706,  707 : 

“This  is  a  case  in  which  the  old  adage  applies, 
that  ‘when  a  bird  can  sing  and  will  not  sing,  he 
must  be  made  to  sing.’  ” 


n. 

THERE  IS  NO  BASIS  TO  THE  CLAIM  OF  LACK 

OF  JURISDICTION. 

Claiming  the  suit  is  one  between  aliens  (although  plain¬ 
tiff  is  a  sovereign  state),1  appellants  argue  that  the 
diversity  grant  found  in  Article  3,  Section  2  of  the  Con¬ 
stitution  and  enacted  into  statute  in  28  U.  S.  C.  Sec.  1332 
does  not  allow  jurisdiction  of  suits  wholly  between  aliens. 
The  Complaint  (J.  A.  2,  par.  1)  does  not  invoke  juris¬ 
diction  under  these  provisions  but  alleges  jurisdiction 
under  District  Code  provisions  only,  D.  C.  Code  (1940) 
Title  11,  Sections  305-306,  325.  Sec.  306  provides  that 
our  District  Court  “shall  have  cognizance  ...  of  all 
cases  in  law  and  equity  between  parties,  both  or  either 
of  which  shall  be  resident  or  be  found  within  said  dis¬ 
trict”.  Sec.  308  provides  that  no  suit  “shall  be  brought 
in  the  District  Court  by  original  process  against  any  per¬ 
son  wdio  shall  not  be  an  inhabitant  of  or  found  within, 
the  District  .  .  .”  Mow  was  served  with  process  No¬ 
vember  15,  1951  2 ;  both  Mow*  and  Hsiang  entered  a  gen¬ 
eral  appearance  by  counsel  December  3  last.  Hence  all 

1  Paradoxically,  defendants  state  in  their  Motion  to  Dismiss  that 
“Foreign  governments  are  not  ‘persons'  within  the  meaning  of  the 
Constitution  of  the  United  States”  (J.A.  37).  The  Supreme  Court 
in  Colombia  v.  Cauca  Co.,  190  U.  S.  524,  526,  repudiated  the  con¬ 
tention  that  foreign  states  were  “aliens.”  See  also  Story,  Constitu¬ 
tion,  Sec.  1699,  1700. 

2  A  copy  of  the  Summons  and  Complaint  and  of  the  Temporary 
Restraining  Order  was  left  at  Mow’s  residence  with  his  Aide,  a 
person  dwelling  therein.  Such  service  was  valid  under  Rule  4 
d(l)  FRCP. 
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requirements  for  the  exercise  of  jurisdiction  under  D.  C. 
Code  (1940)  Secs.  306  and  308,  were  present. 

Appellants’  argument,  however,  seems  to  be  that  juris¬ 
diction  of  suits  wholly  between  aliens  cannot  be  vested 
in  the  court  below  under  Article  3,  Section  2,  of  the 
Constitution,  from  which  they  argue  that  it  cannot  be 
vested  under  statutes  based  on  Article  1,  Sec.  S,  Cl.  17 
giving  Congress  exclusive  power  to  legislate  for  the  Dis¬ 
trict  of  Columbia.  The  argument  is  a  non-sequitur  on  its 
face:  if  it  were  sound,  our  courts  would  have  no  juris¬ 
diction  in  divorce,  probate,  lunacy  or  in  administrative 
matters,  none  of  which  are  cognizable  in  the  ordinary  fed¬ 
eral  courts  ( Garberson  v.  Garberson,  S2  F.  Supp.  706, 
709:  Wilbur  v.  Ford ,  81  F.  Supp.  641).  It  is  hornbook 
law  that  our  District  Court  exercises  a  dual  jurisdiction 
(1)  that  of  an  ordinary  federal  District  Court  (D.  C. 
Code  (1940)  Title  11:  324)  (2)  that  of  a  state  court 
as  provided  by  Congress.  (D.  C.  Code  (1940)  Title  11, 
Sec.  306,  308)  In  Keller  v.  Potomac  Electric  Power  Co., 
261  F.  S.  428,  443,  the  Supreme  Court  said  that  Con¬ 
gress: 

“possesses  a  dual  authority  over  the  District  and  may 
clothe  the  courts  of  the  District  not  only  with  the 
jurisdiction  and  powers  of  Federal  courts  in  the 
several  states  but  with  such  authority  as  a  state 
may  confer  on  her  courts.  Kendall  v.  United 
States,  12  Pet.  524,  619”. 

In  O'DonOfjhue  v.  U.  S.,  289  U.  S.  516,  545,  the  Court 
quoted  the  above  with  approval,  as  also  Mr.  Justice 
Groner’s  statement  in  Pitts  v.  Peak,  60  App.  D.  C.  195, 
197,  50  F.  (2)  485,  487  that: 

“congress  has  seen  fit,  by  virtue  of  its  authority 
over  the  District  of  Columbia,  to  confer  upon  the 
Courts  of  the  District  administrative  functions,  which 
outside  the  District  it  may  not  confer  upon  courts 
created  solely  under  Article  3” 
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Likewise,  Justice  Groner  stated  that  Congress: 

“in  the  exercise  of  the  power  of  a  sovereign  state, 
under  the  provisions  of  section  8  of  article  1,  has 
further  imposed  upon  them  jurisdiction  and  power 
which  it  cannot  impose  upon  other  like  courts  func¬ 
tioning  outside  the  District.”  (Op.  p.  487) 

The  Supreme  Court  in  O’Donoghue  v.  U.  S.,  289  U.  S. 
516  at  p.  546,  stated  specifically: 

‘‘If,  in  creating  and  defining  the  jurisdiction  of  the 
courts  of  the  District,  Congress  were  limited  to  Art. 
Ill,  as  it  is  in  dealing  with  the  other  federal  courts, 
the  administrative  and  other  jurisdiction  spoken  of 
could  not  be  conferred  upon  the  former.” 

Later  in  the  same  opinion,  at  p.  546,  the  Court  referred 
to 

“congressional  legislation,  enacted  under  Article  1, 
Section  8,  cl.  17,  imposing  upon  such  courts  other 
duties,  which,  because  that  special  power  is  limited  to 
the  District,  Congress  cannot  impose  upon  inferior 
federal  courts  elsewhere.” 

Chief  Justice  Hughes  thought  our  District  Court  was 
not  constitutional  in  character  at  all  and  in  his  dissent, 
concurred  in  by  Justice  Van  Devanter  and  Justice  Suth¬ 
erland,  stated: 

“As  the  courts  of  the  District  do  not  rest  for  their 
creation  on  section  1  of  Article  3,  that  creation  is  not 
subject  to  anv  of  the  limitations  of  that  provision.” 
(p.  552) 

Emphasizing  the  same  distinction  are:  Kendall  v.  U.  S., 
12  Pet.  524,  619;  Capital  Traction  Co.  v.  Hof ,  174  U.  S. 
1  5:  Federal  Radio  Commission  v.  General  Electric  Co ., 
281  U.  S.  464:  Postnm  Cereal  Co.  v.  California  Fig  Nut 
Co.,  272  IT.  S.  693,  700,  Ex  parte  Babelite  Corp.,  279  IT  S. 
438;  and  King  v.  Wall  &  Beaver  Street  Carp.,  79  App. 
D.  C.  234,  237;  145  F.  (2)  377,  380.  In  the  Postnm  Cereal 
case  at  p.  700,  the  Supreme  Court  referred  once  more  to 
the  fact  that  Congress : 
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“may  clothe  the  courts  of  the  District  not  only  with 
the  jurisdiction  and  powers  of  the  federal  courts  in 
the  several  States  but  also  with  such  authority  as  a 
State  might  confer  on  her  courts” 

Almost  the  same  words  were  used  in  the  recent  case  of 
National  Mutual  Insurance  Co.  v.  Tidewater  Transfer  Co., 
337  V.  S.  582,  o90 : 


“It  long  has  been  held  that  Congress  may  clothe  Dis¬ 
trict  of  Columbia  courts  not  only  with  the  jurisdiction 
and  powers  of  federal  courts  in  the  several  states  but 
with  such  authority  as  a  state  may  confer  on  her 
courts.” 


The  above  eases  repudiate  completely  appellants’  argu¬ 
ment  in  their  Brief,  p.  18.  that  Congress  “may  not  change 
the  character  of  the  courts  of  the  District  of  Columbia 
from  that  of  Constitutional  Federal  courts  subject  to  the 
protection  and  limitations  of  Article  3”.  The  whole  point 
of  the  Supreme  Court  cases  is  that  the  D.  C.  courts  are 
constitutional  in  character  but  exercise  a  dual  jurisdiction 

(1)  strictly  federal  and  (2)  like  a  state  court.  Divorce 
cases  between  aliens  are  common  in  the  District  of  Co¬ 
lumbia.  (Carrera  v.  Carrera,  S4  App.  D.  C.  333;  174  F. 

(2)  496:  Anastas? o  v.  Anastasia ,  Civil  Action  No.  12090, 
Dist.  Ct.  D.  C.).  The  recent  case  of  Sevilla  v.  Elizalde, 
112  F.  (21  29,  was  brought  by  an  alien  against  an  alien. 
(See  record  in  this  Court.  No.  7323,  p.  2,  3).  As  it  was 
the  duty  of  this  Court  to  notice  any  defect  in  jurisdiction 
even  if  not  raised  by  the  parties,  (Rule  12(h)(2)  FRCP; 
28  F.S.C.  Sec.  1359.  Revisers  Notes;  Laughlin  v.  Camming s , 
70  App.  D.  C.  192.  193;  105  F.  (2)  71,  72;  Mansfield  Run/. 
Cr>.  v.  Swan.  Ill  F.S.  379;  Perez  v.  Fernandez .  202  U.S. 
80.  100)  and  the  alienage  of  the  parties  appears  from  the 
record,  and  indeed  is  shown  on  the  face  of  this  Court’s 
opinion,  there  is  no  doubt  that  this  Court  would  have 
ordered  the  suit  dismissed  had  it  been  of  the  opinion  that 
there  was  no  jurisdiction  of  suits  between  aliens.  Stern 
v.  Fuz'd’"  No.  6878  was  an  accounting  suit  between  aliens. 
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Appellants’  argument  seems  fantastic;  it  is  well  knowm 
that  inter  partes  the  sole  test  of  jurisdiction  of  the  District 
Court  is  whether  the  defendant  is  “found”  in  this  District 
(King  v.  Wall  dc  Beaver  Street  Carp ..  79  App.  D.  C.  234, 
230:  145  F.  (2)  377,  379). 1  There  is  no  more  objection  to 
a  suit  by  an  alien  against  an  alien  in  this  District  than  to 
such  a  suit  in  a  state  court,  where  it  is  common  knowledge 
that  such  suits  are  continually  filed.  The  rule  is  stated: 

“One  alien  may  sue  another  alien  in  a  state  court 
where  the  court  otherwise  has  jurisdiction  of  the 
cause,  provided  defendant  is  found  within  the  state 
and  process  may  be  legally  served  on  him.”  (3  C.J.S. 
p.  534) 

To  the  same  effect  is  Story,  Conflict  of  Laws,  Sec.  542; 
2  Kent,  Commentaries  04:  Westlake,  International  Law , 
Sec.  120  et  seq.  The  reason  of  the  rule  is  given  in  Roberts 
v.  Knights,  7  Allen  (Mass.)  449,  452: 

“On  the  whole,  it  is  consonant  with  natural  right  and 
justice  that  the  courts  of  every  civilized  country 
should  be  open  to  hear  the  causes  of  all  parties  w~ho 
may  be  resident  for  the  time  being  within  its  limits.” 

This  principle  has  been  sustained  a  number  of  times 
in  the  Federal  cour+s  (Lorway  v.  Lou  sad  a,  15  F.  Cas.  No. 
S,  517:  Disc  onto  Gesellschaft  v.  Umbreit,  127  Wise.  051; 
106  N.W.  821:  aff’d.  20S  TT.S.  570).  Even  non-resident 
aliens  may  sue  each  other  in  our  courts.  (The  Jerusalem, 
13  F.  Cas.  No.  7,293;  Disco-nto  Gesellschaft  v.  Umbreit, 
supra).  Tn  the  last  named  case,  the  Wisconsin  Court 
gave  the  reason: 

“The  general  rule  that  all  foreigners  sni  juris  who 
are  not  specially  disabled  by  the  law’  of  the  place 
Avhere  the  suit  is  brought  may  there  maintain  suits  to 
vindicate  their  rights  and  redress  their  wrongs,  is 
undoubted.  Story,  Confl.  L.  8th  ed.  §  565 ;  2  Cyc.  Law 

i  Even  where  the  cause  of  action  is  strictly  “federal”  in  char¬ 
acter,  it  is  sufficient  that  the  defendant  be  “found”  in  this  Dis¬ 
trict.  ( Graham  V.  Brotherhood  of  Locomotive  Firemen,  338  U.  S. 
232,  236-237) 


&  Proe.  pp.  107,  108,  art.  ‘Aliens.’  Resident  alien 
friends  are  said  to  have  practically  the  same  rights 
and  privi leges,  so  far  as  the  protection  by  law  of 
their  persons,  liberty,  reputation,  and  property  rights 
is  concerned,  as  citizens:  and,  to  protect  these  rights, 
they  must  possess  the  legal  remedies  necessary  for 
their  due  vindication.  Alien  friends  whether  resident 
or  nonresident,  also  have,  in  the  absence  of  disabling 
statutes  at  least,  the  right  to  take,  hold,  enjoy,  and 
dispose  of  property,  real  and  personal,  and  to  make 
contracts  with  residents,  and  so  must  have  the  right 
to  invoke  legal  remedies  to  maintain  these  rights.  In 
both  cases  the  remedies  are  commensurate  with  the 
rights  to  be  protected.”  (15  L.R.A.,  p.  1047) 


Appellants'  prayer  (Brief,  p.  20-21)  in  effect  asks 
this  Court  to  create  an  exception  which  the  statute  (D.  C. 


Code  (10401  Title  11  Sec.  300,  308)  does  not  contain  and 
this  the  Court  cannot  do.  (F.  S.  v.  Belt .  319  1*.  S.  521, 
522).  If  th<*  defendant  can  be  served,  it  ends  the  matter. 
A  Federal  court  is  under  the  duty  to  exercise  the  juris¬ 
diction  conferred  upon  it  ( Cohens  v.  Ya.,  6  "Wheat.  264, 
404:  American  Automobile  Ins.  Co.  v.  FrewnAt,  103  F.  (2) 
613;  Ulutual  Life  Ins.  Co.  v.  Krejci ,  123  F.  (2)  594:  Aetna 
Casualty  Co.  v.  Quarles,  92  F.  (2)  321). 

“A  somewhat  novel  idea  has  been  advanced  in  argu¬ 
ment  that  a  court  may  have  jurisdiction  which  for 
some  reason  or  another  it  should  not  exercise.  T 
was  taught  in  law  school  that  a  grant  of  jurisdiction 
to  a  court  carried  with  it  an  obligation  to  the  court 
to  exercise  that  jurisdiction  when  proper  facts  were 
brought  before  it.  A  grant  of  jurisdiction  carries 
with  it  the  obligation  on  the  part  of  the  court  to 
act  in  a  proper  case.” 

In  Hyde  v.  Stone,  20  How.  170,  175,  the  Supreme  Court 
said : 


“the  courts  of  the  United  States  are  bound  to  pro¬ 
ceed  to  judgment,  and  to  afford  redress  to  suitors 
before  them  in  every  case  to  which  their  jurisdiction 
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extends.  They  cannot  abdicate  their  authority  or 
duty  in  any  case  in  favor  of  another  jurisdiction.” 

See  also  Western  Union  Tel.  Co.  v.  U.  S.  Trust  Co., 
221  F.  545,  550;  Barber  Asphalt  Co.  v.  Morris,  132  F. 
945,  950,  952. 

In  American  Automobile  Ins.  Co.  v.  Freundt,  103  F. 
(2)  613,  615,  the  Court  said: 

“Ordinarily  a  court  having  .jurisdiction  over  parties 
and  subject  matter  is  under  a  duty  to  exercise  its 
jurisdiction  in  a  case  falling  within  the  purview  of 
the  jurisdiction.  This  necessarily  results  when  there 
is  no  court  of  concurrent  jurisdiction.  Our  judicial 
system  is  society’s  civil  substitute  for  self-help  as  a 
method  of  settling  disputes,  righting  wrongs,  and 
protecting  individual  rights.  It  would  be  inconsistent 
with,  and  tend  to  frustrate  the  most  fundamental  ob¬ 
jectives  in  the  creation  of  courts  for  courts  to  decline 
to  exercise  jurisdiction  when  such  denial  would  leave 
to  aggrieved  parties  only  the  remedy  of  self-help. 
The  courts,  taking  cognizance  of  the  needs  of  society 
which  gave  rise  to  the  judicial  system,  have  been  in¬ 
clined,  generally,  to  find  a  legislative  purpose  to  re¬ 
quire  the  exercise  of  jurisdiction  where  jurisdiction 
is  conferred  without  qualifications  or  conditions.” 
(Italics  added) 

Peculiarly  applicable  to  the  present  case  is  the  Supreme 
Court’s  statement  in  Kendall  v.  U.  S.,  12  Pet.  524,  619, 
which  refers  to  courts  in  the  District  of  Columbia: 

“Congress  has  the  entire  control  over  the  district  for 
every  purpose  of  government,  and  it  is  reasonable 
to  suppose  that  in  organizing  a  judicial  department 
here,  all  judicial  power  necessary  for  the  purposes 
of  government  would  be  vested  in  the  courts  of 
justice.” 

In  brief,  when  Congress  has  invited  friendly  foreign 
nations  to  send  their  embassies  to  this  country  and  domi¬ 
cile  them  in  the  District  of  Columbia,  it  is  unthinkable 
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that  they  are  not  to  be  protected  by  our  courts  in  their 
rights  of  property  and  contract.1  Their  presence  in  this 
District  is  pursuant  to  the  foreign  policy  of  the  United 
States,  which  is  in  the  hands  of  the  executive  branch  of 
the  government.  When  the  executive  branch  has  recog¬ 
nized  a  foreign  government  it  is  the  duty  of  the  judicial 
branch  to  give  effect  to  that  expression  of  the  foreign 
policy  of  the  United  States.  This  Court  so  said  in 
Latvian  S.  S.  Co.  v..  McGrath,  88  App.  D.  C.  226,  229, 
18S  F.  (2)  1000,  1003.  Furthermore,  the  Chinese  "Repub¬ 
lic,  plaintiff  herin,  is  more  than  a  friendly  foreign  gov¬ 
ernment:  it  is  an  actual  ally  of  the  United  States  in  a 
common  defense  against  Communism.  (J.  A.  96).  The 
defendants  are  obstructing  the  procurement  program  of 
the  Chinese  Air  Force  which  is  part  of  that  common 
defense.  Kvery  inclination  of  our  courts  should  be  to 
grant  the  relief  demanded.  If  there  is  no  relief  possible 
in  our  District  courts,  there  is  no  relief  anywhere ;  no 
state  court  could  get  jurisdiction  of  defendants.  Appel¬ 
lants  are  asking  this  Court  to  make  the  District  of  Co¬ 
lumbia  a  sanctuary  in  which  the  faithless  employees  of 
a  foreign  government  may  defraud  that  government  with 
complete  immunity  from  civil  suit.  Such  a  doctrine  would 
be  monstrous  and  absurd. 


1  A  treaty  between  U.  S.  and  Republic  of  China,  signed  in 
Washington  .January  11,  1943;  Ratified  May  4,  1943,  Article  5 
provides  in  part: 

“Each  of  the  two  governments  will  endeavor  to  have  ac¬ 
corded  in  territory  under  its  jurisdiction  to  Nationals  of  the 
other  country,  in  regard  to  all  legal  proceedings,  and  in  mat¬ 
ters  relating  to  the  administration  of  justice,  and  to  the  pay¬ 
ing  of  taxes  or  requirements  in  connection  therewith,  treat¬ 
ment  not  less  favorable  than  that  accorded  to  its  own  Na¬ 
tionals.”  (Treaty  Series  No.  984,  Gov.  Pr.  Off.  1943) 
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III. 

THERE  IS  NO  MERIT  TO  APPELLANTS’  CONTEN¬ 
TION  THAT  AMBASSADOR  KOO  HAD  NO  AU¬ 
THORITY  TO  FILE  SUIT. 

Appellants’  principal  argument  (Brief,  pp.  23-27)  is 
tliat  one  Li  Tsung-jen,  who  came  to  this  country  for  his 
health  in  1949  and  has  remained  here  ever  since,  is  the 
real  President  of  China  and  has  never  authorized  this 
suit.  (J.  A.  34).  Hence  appellants  claim  the  suit  ‘‘on 
its  face  involves  a  determination  as  between  two  contend¬ 
ing  regimes  for  the  control  of  the  governmental  func¬ 
tions  of  the  Republic  of  China,”  of  which  the  Court  below 
has  no  jurisdiction.  (J.  A.  33). 

This  is  what  the  appellants  would  like  to  make  the  case 
but  the  Court  below  saw  nothing  in  their  claim  but  the 
proffer  of  an  inadmissible  argument.  The  Court  properly 
accepted  as  conclusive  the  State  Department’s  certifica¬ 
tion  that  this  country  recognized  the  Republic  of  China 
and  recognized  the  Honorable  \  .  K.  Wellington  Ivoo  as 
its  Ambassador.  (J.  A.  129:  Certification,  J.  A.  60). 
In  doing  so  it  applied  the  rule  of  law  that  as  long  as 
the  political  branch,  the  State  Department,  recognized  a 
particular  person  as  the  Ambassador  of  a  foreign  gov¬ 
ernment  in  the  United  States,  the  Court  must  accept  the 
acts  of  this  agent  as  the  act?  of  his  government.  Hence 
the  Court  said : 

“This  Court  cannot  entertain  the  statement  of  a 
citizen  of  a  foreign  country  that  he  is  the  president 
of  that  country  "and  that  the  Ambassador  is  not 
authorized  to  a it  as  he  has  when  the  State  Depart¬ 
ment  has  certified  that  person  as  the  recognized 
Ambassador  to  this  country.”  (J.  A.  129). 

The  precise  question  was  determined  in  Agency  of  Ca¬ 
nadian  Car  &  Foundry  Co.  v.  American  Can  Co ..  258  F. 
363,  368,  wherein  the  Court  said : 
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“the  question  who  represents  and  acts  for  a  foreign 
sovereign  or  nation  in  its  relations  with  the  United 
States  is  determined,  not  by  the  judicial  department, 
but  exclusively  by  the  political  branch  of  the  govern¬ 
ment.  In  re  Baiz,  135  U.  S.  403.  So  that  the  cer¬ 
tificate  of  the  Secretary  of  State,  above  referred  to, 
certifying  to  the  official  character  of  Boris  Bakhme- 
tiefT  as  the  Russian  Ambassador  to  the  United  States 
is  not  only  evidence,  but  it  is  the  best  evidence,  of 
Mr.  Bakhmetieffs  diplomatic  character,  and  it  is  to 
be  regarded  by  the  courts  as  conclusive  of  the  ques¬ 
tion  and  the  court  could  not  proceed  upon  argu¬ 
mentative  and  collateral  proof.  And  the  certificate 
of  Mr.  Bakhmetieff,  given  under  his  hand  and  seal 
as  Russian  ambassador,  concerning  the  membership 
and  powers  of  the  Russian  Supply  Committee,  must 
be  regarded  in  like  manner  as  an  authoritative  rep¬ 
resentation  by  the  Russian  government  on  that  sub¬ 
ject.” 

See  also  Republic  of  Mexico  v.  De  Arangoiz,  12  X.  Y. 
Super.  Ct.  643:  5  Duer  634;  In  re  Blahs  Estate  (Cal.) 
150  P.  (2)  567. 

It  would  be  fantastic  if  litigants  were  permitted  to  chal¬ 
lenge  the  authority  of  an  Ambassador  to  act  in  a  given 
way  for  his  own  government.  Just  as  the  State  Depart¬ 
ment  recognizes  a  foreign  government  in  order  that  our 
citizens  may  know  with  what  regime  to  deal  and  who  is 
its  representative  {Guaranty  Trust  Co.  v.  V.  S.,  304  U.  S. 
126.  140).  so  that  foreign  government  accredits  its  Am¬ 
bassador  to  this  country  to  speak  for  it  with  authority, 
so  thaf  public  officials  and  private  citizens  alike  may  know 
on  whom  to  rely  as  binding  the  foreign  nation.  As  the 
Court  said  in  Republic  of  Mexico  v.  De  Arangoiz.  12  X.  Y. 
Super.  Ct.  643,  5  Duer  634,  when  the  defendant  claimed 
the  suit  had  been  instituted  without  authority: 

“To  demand  from  an  accredited  minister  of  a 
foreign  state,  who  declares  he  is  acting  under  author¬ 
ity  of  his  government,  a  copy  of  his  instructions, 
would  be  to  insult  him  and  the  government  which  lie 
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represents.  When  his  character  as  a  minister  is  ad¬ 
mitted  or  approved,  we  -are  bcmnd  to  accept  his 
declaration  as  conclusive  proof  of  his  authority .” 
(Italics  added.) 

Defendants’  contention  that  the  Ambassador  was  not 
authorized  to  sue  (J.  A.  34).  as  Li  put  it,  “All  Chian," 
Kai-shek’s  orders  are  illegal’'  (J.  A.  42),  amounts  to  an 
assertion  that  an  order  by  the  Chinese  Republic  given  at 
its  seat  of  government  and  addressed  to  its  Ambassador 
here,  is  illegal.  But  nothing  is  better  settled  than  that 
the  acts  of  a  foreign  government  with  respect  to  its  na¬ 
tionals  or  its  own  affairs  cannot  be  assailed  in  the  courts. 

Ricaud  v.  American  Metal  Co.,  246  U.  S.  304,  309. 
Underhill  v.  Hernandez,  168  U.  S.  250. 

Oetien  v.  Central  Leather  Co.,  246  U.  S.  297. 

Banco  de  Espana  v.  Federal  Reserve  Bank,  114  F.  (2) 

438,  443. 

Bernstein  v.  Van  Heyghen  Freres,  163  F.  (2)  246,  249. 

In  the  last-named  case  the  Court  of  Appeals  for  the 
Second  Circuit,  speaking  through  Judge  Learned  Hand, 
said: 

“We  have  repeatedly  declared,  for  over  a  period 
of  at  least  thirty  years,  that  a  court  of  the  forum 
will  not  undertake  to  pass  upon  the  validity  under 
the  municipal  law  of  another  state  of  the  acts  of 
officials  of  that  state,  purporting  to  act  as  such.” 

Or  as  said  in  Ricaud  v.  American  Metal  Co..  246  TT.  S. 
304,  309: 

“when  it  is  made  to  appear  that  the  foreign  gov¬ 
ernment  has  acted  in  a  given  way  on  the  subject 
matter  of  the  litigation,  the  details  of  such  action 
or  the  merit  of  the  result  cannot  be  questioned” 

In  Sevilla  v.  FJizalde ,  72  App.  D.  C.  10S,  113,  112  F. 
(2)  29,  34,  this  Court  stated  it  was  bound  by  the  rule 
against  considering  political  questions,  pursuant  to  which, 
it  said,  the  courts  had  refused  “to  inquire  into  the  con- 
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stitutional  powers  of  representatives  of  foreign  nations,” 
citing  Doe  v.  Braden ,  16  How.  635,  657. 

This  Court  in  Latvian  S.  S.  Line  v.  McGrath 88  App. 
D.  C.  226.  22S,  18S  F.  (2)  1000,  1002,  stated: 

“The  conduct  of  foreign  affairs  is,  of  course,  a 
function  of  the  executive  branch  of  the  Government, 
and  the  judicial  branch  has  no  part  in  it  or  control 
over  it.  It  is  settled  by  United  States  v.  Belmont, 
301  I".  S.  324,  and  United  States  v.  Pink,  315  U.  S. 
203,  that  if  there  is  a  formal  act  either  of  recognition, 
or  of  compact,  the  courts  must  given  full  effect  to  the 
terms  of  such  act.” 

To  the  same  effect  is: 


Rica'ud  v.  American  Metal  Co.,  246  U.  S.  304,  308-9. 
Guaranty  Trust  Co.  v.  U.  S.,  304  U.  S.  126,  137-8. 
Sullivan  v.  Sao  Paulo,  36  F.  Supp.  503,  504. 

As  said  in  Guaranty  Trust  Co.  v.  U.  S.,  304  U.  S.  126, 
140: 

“the  very  purpose  of  the  recognition  by  our  Gov¬ 
ernment  is  that  our  nationals  may  be  conclusively 
advised  with  what  government  they  may  safely 
carry  on  business  transactions  and  who  its  repre¬ 
sentatives  are.”  (Italics  added.) 


The  courts  will  take  judicial  notice  of 
a  foreign  government. 


recognition  of 


Ricau/l  v.  American  Metal  Co.,  246  U.  S.  304,  309. 
Jones  v.  U.  S.,  137  U.  S.  204,  213. 

9  Wiymore,  Evidence,  3rd  Ed.  Sec.  2566,  p.  533,  foot¬ 
note. 


Here,  however,  this  Court  has  been  formally  advised 
by  the  State  Department  that  the  United  States  recog¬ 
nizes  the  Republic  of  China.  (J.  A.  54-61).  Such  an 
official  letter  is  a  recognized  judicial  practice. 


1  See  also  Lehigh  Valley  R.  Co.  V.  Russia,  21  F.  (2)  396;  Z.  & 
F.  Assets  Co.  V.  Hull,  72  App.  D.C.  234.  114  F.  (2)  464. 
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Sullivan  v.  Sao  Paulo ,  36  F.  Supp.  503,  504. 

The  Maliakos,  41  F.  Supp.  697,  698. 

The  Goulandris,  40  F.  Supp.  924. 

Ex  jmrte  Peru ,  318  U.  S.  578,  581. 

9  Wigmare,  Evidence,  3rd  Ed.,  Sec.  2569,  p.  542, 
footnote. 

The  Courts,  therefore,  do  not  permit  defendants  to 
argue  either  (a)  that  Ambassador  Koo’s  government  is 
not  the  government  of  China  or  (b)  that  Chiang  Kai-shek 
is  not  its  President,  nor  V.  I\.  Wellington  Koo  its  Am¬ 
bassador,  but  instead  a  person  named  Li  is  the  govern¬ 
ment  and  exercises  all  its  powers.1 

The  present  action  is  simply  a  suit  by  a  friendly  sov¬ 
ereign  State  to  obtain  an  accounting  from  two  faithless 
employees.  No  reason,  in  justice  or  otherwise,  can  be 
assigned  for  refusing  to  entertain  such  a  suit  because 
the  Chinese  Ambassador  was,  argumentatively  or  ulti¬ 
mately  in  the  chain  of  authority,  authorized  to  institute 
it  by  Chiang  Kai-shek.  (J.  A.  42). 2  Tt  is  the  Pepublic 
of  China  which  is  the  plaintiff  and  which  authorized  its 
Ambassador  to  file  this  suit:  the  suit  is  valid  no  matter 
who  is  President  of  China.3 * 5 

Tf  it  were  possible  to  challenge  the  right  of  an  am¬ 
bassador  to  authorize  a  suit  to  be  filed  on  behalf  of  his 
government,  such  suits  would  encounter  insurmountable 
obstacles.  Proof  of  his  authority  would  be  difficult  to  ob¬ 
tain  and  in  most  cases  could  only  be  found  at  the  seat  of 
government  in  some  foreign  country.  When  obtained  it 
could  be  met  by  a  further  challenge  that  the  officer  author- 


1  “L’Etat,  c’est  moi,”  (I  am  the  State)  the  historic  misquotation 
put  into  the  mouth  of  Louis  XIV  by  Voltaire. 

2  This  is  the  claim  by  Li  that  all  Chiang  Kai-shek’s  orders  are 

illegal,  null  and  void.  (J.A.  42). 

2  “The  duty  of  all  officers  runs  in  theory  ultimately  to  the  State” 

5  Wigmore,  Evidence  (3rd  Ed.)  Sec.  1633,  p.  521. 
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izing  the  ambassador  to  act  was  himself  without  author¬ 
ity,  or,  going  further  back,  the  defendant  could  claim,  as 
here,  that  the  foreign  government  itself  was  not  consti¬ 
tutionally  in  power  in  the  foreign  country.  Thus  by  a 
series  of  chimeras  dreamed  up  by  defendants  the  suit 
could  be  endlessly  prolonged  and  defeated.  Hence  the 
rule  that  the  right  of  the  ambassador  to  act  for  his 
government  cannot  bo  assailed  is  indispensable  to  the 
administration  of  justice  and  in  accord  with  the  policy 
of  international  law  that  courts  must  refrain  from  inter¬ 
fering  in  the  domestic  affairs  of  a  foreign  country.  To 
entertain  a  challenge  of  an  ambassador’s  right  to  do  a 
given  act  on  behalf  of  his  country  is  obviously  an  in¬ 
fringement  upon  that  country’s  sovereignty:  the  courts 
cannot  thus  call  it  to  give  evidence  of  the  right  of  its 
agent  to  act. 


IV. 

THERE  WAS  NO  ABUSE  OF  DISCRETION  IN  THE 
ISSUANCE  OF  THE  PRELIMINARY  INJUNCTION. 

Bearing  in  mind  that  the  object  of  the  Preliminary 
Injunction  was  to  preserve  the  unexpended  official  funds 
of  the  Republic  of  China  entrusted  to  Mow  and  Hsiang 
and  to  prevent  them  from  destroying  or  otherwise  dis¬ 
posing  of  official  books,  records,  papers,  etc.  of  the  Chinese 
Air  Force  Office  which  they  formerly  headed,  it  seems 
clear  that  there  was  no  abuse  of  discretion  on  the  part 
of  the  Court  below.  Once  more  it  must  be  pointed  out 
that  Mow  and  Hsiang  nowhere  have  contended  that  either 
the  monies  entrusted  to  them,  or  the  books,  records  and 
papers  covered  by  the  injunction,  were  their  personal 
property.  Their  principal  contention  throughout  has  been 
that  the  Ambassador’s  suit  was  unauthorized  because  not 
authorized  by  Id.  Once  the  Court  announced  it  was  pre¬ 
cluded,  under  the  law,  from  considering  that  question. 
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the  right  to  preserve  the  property  involved  until  the 
hearing  of  the  case  on  the  merits  necessarilv  followed. 

The  fact  that  Mow  and  Hsiang  do  not  contend  they  own 
the  property  likewise  disposes  of  their  claim,  fantastic 
in  itself,  that  the  appointment  of  the  custodian  violated 
defendants’  rights  under  the  Fourth  Amendment  as  an 
unreasonable  search  and  seizure.  The  cases  cited  by  ap¬ 
pellants  in  their  Brief,  pp.  46-49,  are  all  bottomed  upon 
a  personal  right  to  the  property.  The  cry  of  the  Consti¬ 
tution  has  a  hollow  ring  in  view  of  Mow’s  flight  to  Mexico 
and  his  neglect  and  refusal  to  obey  a  court  order  to  sur¬ 
render  official  records  in  his  possession. 

The  issuance  of  an  injunction  being  a  matter  in  the 
sound  discretion  of  the  Court  (White  v.  Hesse,  60  App. 
D.  C.  106,  4S  F.  (2)  1018)  which  applies  the  basic  doc¬ 
trines  of  equity  (By ram  v.  Vaughn,  68  F.  Supp.  981, 
984),  the  injunction  herein  is  unobjectionable. 

V. 

THE  COURT’S  REFUSAL  TO  ALLOW  DEPOSITIONS 
TO  BE  TAKEN  ON  A  ONE  DAY  NOTICE  WAS 
NOT  AN  ABUSE  OF  DISCRETION. 

Appellants  complain  (Brief,  p.  31)  that  the  injunction 
was  based  on  insufficient  evidence  and  that  there  was  no 
oral  testimony  before  the  Court  to  support  the  affidavit 
of  Dr.  Cha,  Vice-Minister  of  Justice.  As  already  pointed 
out,  there  was  no  traverse  by  defendants,  by  affidavit  or 
otherwise,  of  the  statements  contained  in  Dr.  Cha’s  affi¬ 
davit.1  Except  for  the  Motion  to  Dismiss  under  the 
special  appearance  (J.  A.  32),  there  was  no  pleading 
for  defendants  at  all  before  the  Court  opposing  the 


1  Except  as  to  jurisdiction,  based  on  the  Li  letter  and  the  affi¬ 
davits  on  the  custody  point  (J.A.  79-92,  34,  42). 


32 


issuance  of  a  Preliminary  Injunction.  Appellants  now 
make  much  of  the  denial  by  the  Court  (J.  A.  167)  of 
their  motion  filed  December  4  to  take  the  depositions  of 
five  Chinese  witnesses  on  a  one  day  notice  prior  to  the 
hearing;  set  for  December  6  on  the  Motion  to  Dismiss  and 
the  Motion  for  the  Preliminary  Injunction.  Appellants’ 
Motion  (J.  A.  99)  states  that  these  five  persons  “claim 
to  have  authority”  from  the  Chinese  government  to  in¬ 
stitute  this  action  and  that  defendants  contested  this 
authority.  As  already  seen,  the  record  shows  through¬ 
out  that  the  suit  had  been  instituted  by  the  Chinese  Am¬ 
bassador.  (J.  A.  58).  Nothing  in  the  Complaint  or 
affidavit  of  Dr.  Cha  could  be  the  basis  for  any  claim  that 
the  five  Chinese  had  asserted  their  authority  to  file  suit, 
still  less  an  exclusive  authority.  It  was,  therefore,  well 
within  the  discretion  of  the  Court  to  deny  the  Motion 
on  the  ground  of  its  general  irrelevancy.  Also,  granting 
the  Motion  would  in  all  probability  have  required  a  con¬ 
tinuance  of  the  December  6  hearing  of  the  Motion  for  the 
Preliminary  Injunction  at  a  time  when  the  third  Tem¬ 
porary  Restraining  Order  was  about  to  expire.  (J.  A. 
70.  72). J 

The  second  basis  for  taking  the  deposition,  that  Dr. 
Cha  in  his  affidavits  accompanying  pleadings  filed  herein 
had  made  “certain  vague  and  ambiguous  statements”  re¬ 
garding  the  nature  and  source  of  the  funds,  from  which 
defendants  say  they  could  not  determine  whether  the 
funds  were  the  funds  of  the  Republic  of  China  or  funds 
of  private  individuals,  was  hardly  persuasive  to  the  Court 
because  an  inspection  of  Dr.  Cha’s  affidavit  (J.  A.  9-21) 
showed  no  such  statements. 


1  The  Motion  to  take  the  depositions  was  filed  December  4  with 
the  request  for  permission  to  take  the  depositions  December  5, 
(J.A.  99)  without  giving  plaintiff  the  reasonable  notice  required 
by  Rule  30(a)  FRCP. 
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There  was  clearly  no  abuse  of  discretion  by  the  Court 
in  denying  leave,  on  December  4,  to  take  the  depositions 
of  the  five  Chinese  prior  to  the  hearing  on  December  6. 
The  denial  (J.  A.  167)  was  without  prejudice  to  defend¬ 
ants’  right  to  renew  the  Motion  after  issue  was  joined. 

VI. 

THE  APPOINTMENT  OF  A  CUSTODIAN  FOR  THE 
RECORDS  WAS  VALID. 

There  was  likewise  no  abuse  of  discretion  in  appoint¬ 
ing  a  custodian  of  the  premises  and  of  the  official  records 
filed  therein,  still  less  a  violation  of  the  Fifth  Amendment. 
As  already  noted,  the  appointment  of  a  custodian  is  an 
interlocutory  order,  non-injunctive  in  character  and  hence 
non-appealable  under  28  U.  S.  C.  A.  Section  1291.  Like¬ 
wise  there  has  been  no  appeal  from  the  Order  (J.  A.  64) 
appointing  the  custodian,  but  only  from  the  threefold 
Order  of  December  10,  1951  refusing  to  modify  the  Order 
appointing  the  custodian.  (J.  A.  134-135).  But  even  as 
to  the  latter  Order  this  Court  by  its  Order  dated  January 
12,  1952  dismissed  so  much  of  the  appeal  as  was  from 
the  Order  “continuing  in  office  a  custodian  of  certain 
premises,  books  and  records.”  (See  Appellants’  Brief, 
p.  11).  Under  these  circumstances,  the  propriety  of  the 
appointment  of  the  custodian  is  not  before  this  Court.1 
In  any  event,  the  record  shows  a  good  common-sense 
basis  for  his  appointment.  Mow’s  flight  and  his  refusal 
to  surrender  official  records  in  his  possession  confirms  the 
good  judgment  of  the  Court  below. 


1  There  is  nothing  in  the  contention  (Appellants'  Brief,  p.  2, 
footnote)  that  as  the  Court  below  entered  judgment  by  default 
against  Mow  on  March  3,  1952  all  three  parts  of  the  “Order"  of 
December  10,  1951  are  reviewable.  Interlocutory  orders  are  merged 
in  the  final  judgment  and  are  reviewable  as  such  ( Victor  Talking 
Machine  Co.  v.  George,  105  F.  (2)  697,  699),  but  the  converse  is 
not  true. 
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CONCLUSION 

The  appeal  should  be  dismissed  or  in  the  alterna¬ 
tive  the  judgment  below  should  be  affirmed. 

Respectfully  submitted, 

William  E.  Leahy 
W’m.  J.  Hughes,  Jr. 

Bowen  Building 
Washington,  D.  C. 

Counsel  for  Appellee 
Republic  of  China 

Chauncf.y  Belknap, 

Ambrose  L.  Cram, 

1  Wall  Street 
New  York,  N.  Y., 

Of  Coumsel. 
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Appendix  A 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 
REPUBLIC  OF  CHINA, 

Plaintiff, 

vs. 


PANG-TSU  MOW  and 
VE-SHUEN  HSIANG, 

Defendants. 

Civil  Action  No.  4741-51 
ORDER 

This  cause  came  on  to  be  heard  on  motion  of  plaintiff 
for  an  order  directing  defendant  Mow  and  defendant 
Hsiang  to  deliver  or  cause  to  be  delivered  to  William  P. 
McCracken,  custodian  herein,  all  books,  papers,  docu¬ 
ments,  records  and  equipment  of  the  Chinese  Air  Force 
office  in  U.  S.  A.  now  in  the  possession  of  or  under  the 
control  of  said  defendants  or  either  of  them,  and  counsel 
for  the  parties  having  been  heard,  and  it  appearing  to 
this  Court  that  financial  and  other  books,  papers,  docu¬ 
ments,  and  records  and  equipment  of  the  Chinese  Air 
Force  Office  in  U.  S.  A.  entrusted  to  or  placed  under  the 
control  of  defendant  Mow  and  defendant  Hsiang,  or 
either  of  them,  exclusive  of  the  books,  papers,  documents, 
records  and  equipment  heretofore  placed  under  the  cus¬ 
tody  of  William  P.  McCracken,  are  in  the  possession  of 
or  under  the  control  of  defendant  Mow  or  defendant 
Hsiang,  and  that  said  records  and  equipment  should  be 
delivered  to  William  P.  McCracken,  subject  to  the  right 
of  reasonable  access  thereto  by  the  parties  herein,  it  is 

ORDERED  that  defendant  Mow  and  defendant  Hsiang 
deliver  or  cause  to  be  delivered  to  William  F.  McCracken, 
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custodian  herein,  at  2110  Leroy  Place,  N.  W.,  Washing¬ 
ton,  D.  C.,  all  books,  papers,  documents,  records  and 
equipment  of  the  Chinese  Air  Force  Office  in  U.  S.  A. 
entrusted  to  or  placed  under  the  control  of  said  defend¬ 
ants,  or  either  of  them,  by  plaintiff  or  any  branch  or 
agency  of  plaintiff  now  in  tho  possession  of  said  defend¬ 
ants  or  either  of  them,  their  agents,  representatives, 
employees,  and  any  other  persons  under  their  control,  on 
or  before  March  4,  1952,  subject  to  the  right  of  reason¬ 
able  access  thereto  by  the  parties  herein  or  their  desig¬ 
nated  representatives. 

/s/  James  W.  Morris 
Judge 


Dated:  February  26,  1952. 


BRIEF  FOR  APPELLEE  IN  NO.  11,392 


In  The 
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No.  11,265  | 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  AppeU-cmts, 

v.  |  Untied  Nicies  Lari  '■ 

Republic  of  China,  Appellee. 
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Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Apffclfctrits, 


Republic  of  China,  Appellee. 


On  Appeals  from  Orders  of  the  United  States  District 
Court  for  the  District  of  Columbia 


William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 
Bowen  Building 
Washington,  D.  C. 
Counsel  for  Appellee 

Chauncey  Belknap 
Ambrose  L.  Cram 
1  Wall  Street 
New  York  City 
Of  Counsel 


Wilson  -  cpu  Printing  Co.  -  RE  eoos  •  Washing  ton  t.  D.  & 


No.  11,392 

COUNTER-STATEMENT  OF  QUESTIONS 
PRESENTED 

1.  Whether  Mow  can  prosecute  the  present  appeal  while 
still  refusing  to  appear  for  a  discovery  deposition. 
(Already  briefed  in  No.  11,265,  Appellee’s  brief,  pp. 
15-17). 

2.  Whether  the  Court  below  was  in  error  in  granting  the 
default  judgment,  coupled  with  a  reference. 

3.  Whether  the  Court  below  was  in  error  in  making  the 
preliminary  injunction  permanent,  the  defendant  hav¬ 
ing  presented  no  additional  facts  to  the  Court. 

4.  Whether  the  order  of  February  26,  1952  directing 
Mow  to  deliver  ‘‘books,  papers,”  etc.  to  the  Custodian 
is  before  this  Court  for  review,  appellant  having  failed 
to  appeal  from  it. 

5.  Whether  appellant  can  allege  error  in  an  opinion 
dated  April  19,  1952  (on  which  no  order  was  ever 
entered,  which  was  subsequent  to  the  notice  of  appeal 
herein,  filed  March  28,  1952,  J.A.  52).  The  opinion 
indicated  agreement  in  part  and  disagreement  in  part 
with  appellee’s  Suggestion  of  Sovereign  Immunity 
from  counterclaims- 
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SUMMARY  OF  ARGUMENT . 

ARGUMENT : 

I.  Mow  Has  No  Standing  to  Maintain  the  Pres¬ 
ent  Appeal  . 

II.  An  Appeal  From  a  Grant  of  a  Preliminary 
Injunction  Does  Not  Stay  Further  Proceed¬ 
ings  Below  and  the  Court  Had  Full  Power  to 
Enter  the  Default  Judgment . 

III.  The  District  Court  Properly  Entered  a  De¬ 

fault  Judgment  Against  Defendant  Mow  and 
Without  Simultaneously  Disposing  of  the 
Claim  Against  Defendant  Hsiang . 

IV.  Under  FRCP  37(d)  The  Court  May  Enter  a 

Default  Judgment  Against  a  Party  Who  Wil¬ 
fully  Fails  to  Appear  Before  The  Officer  Who 
Is  To  Take  His  Deposition,  After  Being 
Served  With  a  Proper  Notice . 

V.  Making  Permanent  As  To  Mow  the  Prelimi¬ 
nary  Injunction  Entered  on  December  10, 
1951  Was  a  Proper  and  Logical  Part  of  the 
Default  Judgment  . 

VI.  No  Affirmative  Proof  Was  Needed  to  Support 
The  Default  Judgment  Since  It  Was  Not  a 
Money  Judgment  But  One  Directing  Defend¬ 
ant  Mow  To  Render  An  Accounting,  And 
Referring  The  Cause  To  The  Auditor  of  The 
Court  . 

VII.  Appellants’  Contention  That  The  District 
Court  Had  No  Power  To  Issue  The  Order 
Dated  February  26,  1952  Directing  Defend¬ 
ants  To  Deliver  To  The  Custodian  Books  and 
Papers  of  The  Chinese  Air  Force  Office  in 
U.S.A.  Is  Irrelevant  On  This  Appeal  Because 
No  Appeal  Has  Been  Taken  From  This 
Order  . 
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In  The 


lltttteb  Zlatas  (Court  of  Appeals 

For  the  District  of  Columbia  Circuit 

No.  11,265 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Appellants, 

v. 

Republic  of  China,  Appellee. 

No.  11,392 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Appellants, 

v. 

Republic  of  China,  Appellee. 

On  Appeals  from  Orders  of  the  United  States  District 
Court  for  the  District  of  Columbia 

BRIEF  FOR  APPELLEE  IN  NO.  11,392 

COUNTER-STATEMENT  OF  THE  CASE 

There  are  two  appeals.  The  first  appeal.  No.  11,265 
is  from  an  order  entered  on  December  10,  1951,  granting 
a  preliminary  injunction.  (J.A.  No.  11,265  p.  135) 
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The  second  appeal,  No.  11,392,  is  from  an  order  entered 
on  March  3,  1952,  entitled  “Order  Striking  Pleadings, 
Granting  Judgment  by  Default  and  Referring  Cause  to 
Auditor.”  (J.A.  50) 

By  order  of  this  Court  dated  May  20,  1952,  Appeal 
No.  11,392  was  consolidated  with  Appeal  No.  11,265. 

Prior  to  such  order  of  consolidation,  the  record  on 
appeal  and  the  respective  briefs  of  appellants  and  appel¬ 
lee  in  the  first  appeal,  No.  11,265  were  filed  with  this 
Court. 

The  statement  and  arguments  which  follow*  relate  to 
Appeal  No.  11,392,  and  unless  otherwise  indicated,  appen¬ 
dix  references  herein  are  to  the  joint  appendix  filed  in 
connection  with  Appeal  No.  11,392. 

Although  appellant  argues  (App.  Br.,  p.  21)  that  an 
additional  order  of  the  Court  below*  dated  February  26, 
1952  (directing  Mow*  to  turn  over  to  the  Custodian  books, 
papers,  etc.  of  the  Chinese  Air  Force)  w*as  erroneous, 
an  inspection  of  the  Notice  of  Appeal  (J.A.  52)  show’s 
no  appeal  was  taken  from  that  order.  Moreover,  no 
such  appeal  can  be  taken  because  a  custodial  order  is 
palpably  non-final  and  non-appealable. 

Even  less  appealable  is  the  opinion  of  Judge  Morris 
holding  with  appellant  in  part  and  with  appellee  in  part 
as  to  appellee’s  Suggestion  of  Sovereign  Immunity  from 
appellants’  tort  claims.  No  order  has  as  yet  been  en¬ 
tered  on  this  opinion  and  the  opinion  itself'  is  dated 
April  19,  1952  (J.A.  59-61),  long  after  the  Notice  of 
Appeal  was  filed  (March  28  last.  J.A.  52). 

The  default  judgment  against  Mow  resulted  from  his 
refusal  to  appear  for  his  deposition  on  pre-trial  discov¬ 
ery.  Mow’s  attorneys  were  given  notice  January  8,  1952 
that  plaintiff  would  take  Mow’s  deposition  January  17, 
1952  (J.A.  8).  They  moved  to  “set  aside,  vacate  and/ 


3 


or  postpone”  Mow’s  deposition  on  the  ground  the  notice 
was  ineffective  due  to  the  pendency  of  the  appeal,  which 
required,  they  contended,  appellee’s  proceeding  under 
Rule  27(b)  FRCP  providing  for  taking  depositions  pend¬ 
ing  appeal.  Also  they  alleged  urgent  commitments  of 
counsel.  Nothing  was  set  forth  as  to  Mow’s  absence 
from  the  country,  present  or  prospective.  (J.A.  12). 
The  Court  refused  to  stay  the  taking  of  Mow’s  deposi¬ 
tion.  Tn  the  meantime,  by  agreement  of  counsel  the  time 
for  taking  Mow’s  deposition  was  postponed  until  Janu¬ 
ary  23,  1952  (J.A.  13)  and  postponed  again  because  of 
Judge  Patterson’s  sudden  death  (J.A.  87,  122),  re¬ 
sulting  in  a  new  notice  being  given  February  1,  1952  for 
the  taking  of  Mow’s  deposition  on  February  8,  1952.  (J. 

A.  40,  85-86).  On  the  latter  date  counsel  for  appellee, 
the  notary  and  the  reporter  gathered  at  the  appointed 
place  and  the  appointed  time,  2  P.M.  Neither  Mow  nor 
his  counsel  appeared,  although  a  telephone  message  was 
received  from  Mr.  Woods,  Mow’s  counsel,  around  2  P.M., 
that  he  could  not  locate  Mow  but  was  trying  to  do  so. 
(J.A.  42,  86-87).  All  waited  from  2  P.M.  until  after 
4:30  P.M.,  at  which  time  Mr.  Woods  telephoned  that  he 
could  not  locate  either  Mr.  Roberts,  his  partner,  or 
Mow.  The  meeting  then  broke  up  at  4:45  P.M.  (J.A. 
42,  86-87).  Subsequently,  appellee’s  counsel  were  ad¬ 
vised  that  Mow  had  left  this  jurisdiction  and  could  not 
be  located.  (J.A.  42).  It  turned  out  later  that  Mow 
was  in  Mexico  and  had  probably  left  this  jurisdiction 
sometime  in  January  1952.  (J.A.  122-123,  cf.  136-137). 

On  February  21,  1952  counsel  for  Mow  stated  in  open 
court,  “T  do  not  know  where  General  Mow  is  today.” 
(J.A.  122). 

Appellee  on  February  11.  1952  filed  a  motion  under 
Rule  37(d)  FRCP  to  strike  Mow’s  pleadings  and  for  a 
judgment  by  default  against  Mow  on  the  ground  he  wil¬ 
fully  failed  to  appear  for  his  deposition.  (J.A.  41). 


4 


Mow’s  attorneys  answered  by  contending  that  Mow’s 
failure  to  appear  was  not  wilful:  that  granting  the  mo¬ 
tion  would  deprive  Mow  of  his  constitutional  rights  and 
that  no  default  judgment  should  he  entered  without  proof 
of  the  facts  by  evidence  aliunde.  (J.A.  44-45).  At  the 
hearing  Mow’s  counsel  stated  he  went  to  Mexico  Citv  and 
saw  Mow.  He  stated: 

“I  saw  General  Mow.  I  argued  with  him.  Your 
Honor,  for  a  period  of  one  full  day,  urging  him  to 
return  to  this  Court  and  take  his  chances  with  Amer¬ 
ican  justice.  General  Mow  at  that  point  told  me  that 
he  would  not.”  (J.A.  123). 

The  Court  thereupon  on  February  25,  1952  entered  an 
order  providing  that  Mow’s  pleadings  should  be  stricken 
and  a  default  judgment  entered  against  him  unless  he 
appeared  on  or  before  March  3,  1952,  at  the  offices  of  ap¬ 
pellee’s  counsel  for  the  taking  of  his  deposition.  (J.A. 
48).  Mow  did  not  so  appear  and  this  being  shown  by 
affidavit  the  Court  on  March  3,  1952  heard  counsel  on 
both  sides.  (J.A.  128).  Mow’s  counsel  read  in  open 
court  the  following  telegram  from  Mow: 

“  ‘Regret  cannot  agree  to  return  at  this  time — 
Stop — Personal  safety  and  safety  of  my  family  makes 
this  impossible — Stop — In  accordance  with  instruc¬ 
tions  of  Acting  President  General  Li,  I  cannot  com¬ 
ply  with  request  of  Koo — Stop — In  due  course  T  ex¬ 
pect  to  reveal  completely  all  of  the  information  which 
should  become  public — Stop — You  are  directed  to  take 
all  steps  necessary  to  protect  the  interests  of  the 
Republic,  of  China — Stop — Colonel  Hsiang  will  co¬ 
operate  fully.’ 

“This  telegram  is  addressed  to  me  and  is  trans¬ 
mitted  on  behalf  of  General  Mow. 

“The  Court:  T  understand  that  to  be  the  repre¬ 
sentation  by  you  to  the  Court — that  he  is  not  going 
to  appear. 
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“Mr.  Roberts:  I  understand  that  to  be  so,  and 
he  did  not  appear. 

“The  Court:  Therefore,  there  is  no  question  as 
to  the  time  of  the  entry  of  this  order? 

“Mr.  Roberts:  No.  That  question  could  not  be 
raised,  and  I  would  not  raise  it”  (J.A.  137) 

The  Court  thereupon  entered  its  order  of  March  3, 
1952  striking  Mow’s  pleadings,  granting  judgment  by  de¬ 
fault  and  referring  the  case  to  the  auditor  to  state  the 
account.  The  order  also  made  the  preliminary  injunc¬ 
tion  permanent  (J.A.  50-51),  i.e.,  it  continued  it  in  force 
pending  the  report  of  the  auditor  and  the  final  disposi¬ 
tion  of  the  action. 

SUMMARY  OF  ARGUMENT 

As  set  forth  in  its  brief  in  No.  11,265,  appellee  con¬ 
tends  that  Mow  has  no  standing  at  all  to  maintain  the 
present  appeal,  continuing  as  he  does  to  refuse  to  accord 
appellee  its  right  of  discovery  under  the  law.  Permitting 
him  in  absentia  to  press  his  present  appeal  allows  him 
to  litigate  on  his  own  terms  as  distinguished  from  what 
the  law  prescribes.  However,  assuming  he  has  any  right 
at  all  before  this  Court,  it  is  obvious  that  only  two  mat¬ 
ters  are  here  for  discussion:  (1)  the  validity  of  the  de¬ 
fault  judgment:  (2)  the  validity  of  the  preliminary  in¬ 
junction.  The  other  matters  briefed  by  appellants  are 
outside  the  present  case.  Thus  no  appeal  was  taken 
from  the  order  of  February  26  directing  Mow  to  deliver 
books,  papers,  etc.  to  the  custodian.  The  ruling  as  to 
sovereign  immunity  is  a  mere  opinion  of  the  Court  on 
which  no  order  has  as  yet  been  entered.  Furthermore, 
it  is  dated  April  19,  1952,  long  subsequent  to  the  Notice 
of  Appeal,  March  28,  1952. 

The  pendency  of  an  appeal  from  the  grant  of  a  pre¬ 
liminary  injunction  did  not,  as  appellants  contend,  de- 
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prive  the  lower  Court  of  power  to  enter  the  default  judg¬ 
ment,  nor  was  it  in  any  way  an  abuse  of  discretion  to 
enter  that  judgment.  Appellant's  contentions  amount  to 
the  claim  of  an  automatic  stay  not  provided  for  by  Rule 
62  FRCP.  The  authorities  are  uniform  that  an  appeal 
from  a  preliminary  injunction  does  not  “freeze”  the  re¬ 
mainder  of  the  case  in  the  trial  court. 

The  Court  below  properly  entered  a  default  judgment 
against  Mow  when  notified  in  open  court  by  Mow’s  coun¬ 
sel  that  he  would  not  return  to  give  his  deposition  on 
discovery  as  required  by  the  Federal  Rules  of  Civil  Pro¬ 
cedure.  The  Court  could  liardlv  take  anv  other  action  in 
the  face  of  Mow’s  continued  defiance. 

The  claim  that  no  judgment  by  default  against  Mow 

should  be  entered  until  the  issues  raised  bv  his  co-de- 

•> 

fendant  Hsiang  were  disposed  of  is  without  foundation. 
Mow  and  Hsiang  were  not  sued  as  jointly  liable,  but  an 
accounting  is  demanded  from  each  as  the  liability  of  each 
might  appear. 

The  law  does  not  require  affirmative  proof  to  support 
a  judgment  by  default  against  Mow.  The  present  case  is 
not  a  suit  in  tort  for  damages  but  for  an  accounting. 
The  place  for  appellee  to  make  proof  of  moneys  en¬ 
trusted  to  Mow  is  before  the  auditor.  Such  proof  will  be 
submitted  by  appellee  in  due  course. 

Finally,  there  was  no  error  in  making  the  preliminary 
injunction  against  Mow  permanent,  bearing  in  mind  that 
no  further  data  was  presented  to  the  Court  on  Mow’s 
behalf  showing  anything  in  his  defense.  The  object  of 
the  preliminary  injunction  was  simply  to  maintain  the 
status  quo  until  the  report  of  the  Auditor  and  final  judg¬ 
ment. 
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ARGUMENT 

I. 

Mow  Has  No  Standing  to  Maintain  the  Present  Appeal. 

Appellee  reiterates  its  argument  pressed  in  its  brief  in 
No.  11,265,  pp.  15-17,  that  Mow  has  no  standing  at  all  to 
maintain  his  present  appeal,  continuing  as  he  does  to 
refuse  to  accord  appellee  its  right  of  discovery  under  the 
law.  The  present  case  is  not  a  tort  suit  wherein  the 
plaintiff  can  be  made  whole  by  damages.  In  such  a  case 
the  defendant  no  doubt  can  run  away  and  take  the  conse¬ 
quences  by  way  of  a  default.  Here,  however,  the  relief 
sought  is  an  accounting  from  Mow.  His  refusal  to  tes¬ 
tify  impedes  the  plaintiff's  right  to  discover  the  funds 
entrusted  to  Mow.  He  i^  trying  to  make  the  Court’s  de¬ 
fault  judgment  nugatory,  by  withholding  all  information 
as  to  his  use  of  the  funds  for  which  he  has  been  ordered 
to  account.  In  this  situation  it  unthinkable  that  a  court 
must  heed  his  cries  of  error.  Mow  states  he  ‘‘cannot 
agree  to  return  at  this  time”  (J.A.  137).  In  effect,  this 
offers  our  courts  a  dishonorable  bargain:  if  they  will 
decide  with  him  and  dismiss  plaintiff’s  suit,  then  and  then 
only  will  he  return,  when  it  will  do  no  one  but  himself 
any  good.  Such  arrogance  and  impudence  has  no  prece¬ 
dent  in  reported  cases:  it  should  preclude  this  court 
from  considering  any  alleged  errors  at  all,  procedural  or 
jurisdictional  or  otherwise.1 


1  It  is  interesting  to  note  that  Mow  states  “In  due  course  1 
expect  to  reveal  completely  all  of  the  information  which  should  be¬ 
come  public”  (J.A.  137)  i.e.  if,  as  and  when,  and  to  the  extent  Mow 
determines.  What  becomes  of  his  claim  (J.A.  137)  that  his  refusal 
is  on  Li’s  instructions? 
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We  respectfully  refer  the  Court  to  our  argument  on 
this  point  in  our  brief  in  No.  11,265,  pp.  15-17. 

n. 

An  Appeal  From  a  Grant  of  a  Preliminary  Injunction 
Does  Not  Stay  Further  Proceedings  Below  and  the 
Court  Had  Full  Power  to  Enter  the  Default  Judg 
ment. 

Appellants  contend  (App.  brief,  Point  I,  pp.  11-13) 
that  their  appeal  from  the  order  granting  a  preliminary 
injunction  raises  a  question  of  jurisdiction  over  the  sub¬ 
ject  matter  or  the  persons  involved  in  the  litigation  and 
that  until  this  question  is  decided  by  the  Court  of  Ap¬ 
peals,  the  District  Court  had  no  power  to  enter  the  de¬ 
fault  judgment,  or  to  take  any  other  action. 

If  appellants’  contention  is  sound,  then  it  would  follow 
that  on  any  appeal  from  a  preliminary  injunction  or  any 
other  order  in  which  appellants  raise  a  jurisdictional 
question,  all  proceedings  in  the  District  Court  would  be 
automatically  stayed.  This,  of  course,  is  not  the  law. 
It  is  well  settled  that  an  appeal  from  a  preliminary 
injunction  does  not  stay  further  proceedings  below;  the 
rule  is  that  the  remainder  of  the  case  below  takes  its 
usual  course.  (Ex  Parte  National  Enameling  Co.,  201 
TT.  S.  156,  162;  Crown  Cork  &  Seal  Co.  v.  Standard  Stop 
per  Co.,  136  F.  184:  In  re  Woodruff,  121  F.  (2)  152,  154; 
Foote  v.  Parsons  Non-Skid  Co .,  196  F.  951).  Any  other 
rule  would  frustrate  the  injunctive  powers  of  a  court  of 
equity  by  requiring  the  plaintiff  to  balance  the  preserva¬ 
tion  of  the  res  against  the  stagnation  of  the  case.  The 
plaintiff  in  enjoining  others  would,  in  effect,  once  appeal 
was  taken,  enjoin  himself.  Such  a  contention  is  absurd. 

Rule  62  of  the  Federal  Rules  of  Civil  Procedure,  which 
relates  to  a  stay  of  proceedings  under  certain  conditions, 
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is  directly  contrary  to  appellants’  contention.  Rule  62(d) 
provides  in  part  as  follows : 

“  (d)  When  an  appeal  is  taken  the  appellant  by 
giving  a  supersedeas  bond  may  obtain  a  stay  subject 
to  the  exceptions  contained  in  subdivision  (a)  of 
this  rule  ....  The  stay  is  effective  when  the  super¬ 
sedeas  bond  is  approved  by  the  court. 

Appellants  did  not  attempt  to  obtain  a  stay  under  sub¬ 
division  (d)  of  Rule  62.  It  follows  that  the  court  below 
had  full  power  to  proceed  in  the  main  case  and  to  enter 
the  default  judgment.  In  view  of  defendants’  deliberate 
avoidance  of  service  when  the  action  was  first  com¬ 
menced  November  14,  1951  (J.A.  No.  11,265,  pp. 

243-244);  defendants’  efforts  to  thwart  plaintiff’s  at¬ 
tempts  to  obtain  an  accounting,  and  Mow’s  flight  to 
Mexico,  there  was  good  reason  for  the  District  Court  not 
delaying  the  proceedings  pending  appeal. 

m. 

The  District  Court  Properly  Entered  a  Default  Judgment 
Against  Defendant  Mow,  Without  Simultaneously 
Disposing  of  the  Claim  Against  Defendant  Hsiang. 

It  is  appellants’  contention  (App.  brief,  Point  II,  pp. 
13-16)  that  the  complaint  herein  “alleges  a  joint  liability 
of  both  defendants,  Mow  and  Hsiang,”  and  therefore  “no 
judgment  by  default  can  be  entered  against  one  defendant 
until  the  issues  raised  against  the  other  defendant  are 
finally  disposed  of.” 

Aside  from  the  fact  that  Mow  and  Hsiang  are  not  sued 
jointly,  no  such  limitation  is  found  in  Rule  55  FRCP 
which  permits  a  judgment  by  default  against  anyone,  if, 
as  and  when  it  occurs.  Likewise  Rule  54  FRCP  permits 
entry  of  judgment  for  less  than  the  whole  case. 
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But  in  addition  Mow  and  Hsian"  are  not  sued  jointly; 
plaintiff’s  complaint  (J.A.  in  Xo.  11,265,  pp.  2-7)  seeks 
an  accounting  from  Mow  individually  and  an  accounting 
from  Hsiang  individually.  It  contains  no  allegation  of 
joint  liability  but  asks  an  accounting  from  each  defendant 
as  his  liability  may  appear.  The  phrase  “each  of  said 
defendants”  and  the  phrase  “said  defendants  or  either 
of  them,”  indicating  several  liability,  are  used  repeatedly 
in  the  complaint,  especially  in  the  prayer  for  relief.  If 
Mow  were  to  give  a  full  and  complete  accounting  of  all 
funds  with  respect  to  which  plaintiff  seeks  an  accounting, 
it  follows  there  would  be  nothing  for  Hsiang  to  account 
for.  Further,  if  Hsiang,  as  to  part  of  the  funds,  can 
show  that  they  were  at  no  time  in  his  custody  and  that 
he  had  nothing  to  do  with  them  whatsoever,  then,  as  to 
such  funds,  he  would  have  no  liability  to  account.  In  no 
event  would  either  defendant  be  liable  for  any  judgment 
entered  against  the  other  with  respect  to  such  funds. 

In  other  words,  defendants  do  not  have  a  joint  lia¬ 
bility  for  the  funds  plaintiff  seeks  to  recover. 

The  term  “joint  liability”  connotes  that  each  and  all 
of  the  parties  are  responsible  for  the  entire  obligation. 
(48  C.J.S.  798).  Surely  defendant  Hsiang  does  not  mean 
that  he  is  equally  liable  with  Mow  for  any  judgment  that 
mav  be  entered  against  Mow. 

Froic  v.  Verja,  15  Wall.  552,  cited  by  appellants  in¬ 
volved  a  conspiracy  to  defraud  wherein  one  defendant  of 
sixteen  neglected  to  answer  and  a  decree  pro  confesso  was 
taken  against  him.  Later  he  attempted  to  open  up  the 
default  and  put  in  his  defense  but  the  Court  refused  him 
and  final  judgment  was  entered  as  to  Frow  alone.  Later 
the  Court  tried  the  case  on  the  merits  and  found  for  the 
remaining  defendants.  To  avoid  this  anomalous  situa¬ 
tion  the  Court  said  the  proper  practice  on  Frow’s  default 
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was  to  enter  a  decree  pro  confesso  but  not  to  enter  final 
judgment  against  him  until  the  end  of  the  case.  This  is 
precisely  what  the  Court  has  done  in  the  present  case. 
No  final  judgment  has  been  entered  against  Mow;  the 
case  is  before  the  Auditor.  If  this  Court  finds  lack  of 
jurisdiction.  Mow’s  case  will  be  dismissed.  (Cf.  Cuebas 
v.  Cuebas,  223  U.  S.  376,  389).  But  lacking  this  it  surely 
cannot  be  contended  that  plaintiff  is  precluded  from  prov¬ 
ing  to  the  Auditor  that  Mow  received  so  much  to  expend 
and  has  not  accounted.  What  possible  prejudice  to  Hsi¬ 
ang  could  result? 


Under  FRCP  37(d)  the  Court  May  Enter  a  Default  Judg¬ 
ment  Against  a  Party  Who  Wilfully  Fails  to  Appear 
Before  the  Officer  Who  is  to  Take  His  Deposition, 
After  Being  Served  With  a  Proper  Notice. 

Appellants  contend  (App.  brief,  Point  III,  pp.  16-19) 
that  because  there  was  no  order  requiring  defendant  Mow 
to  appear  for  the  taking  of  his  deposition,  the  District 
Court  erred  in  entering  a  default  judgment  against  him. 

As  already  seen,  the  facts  are  as  follows :  Due  notice 
was  served  on  defendant  Mow’s  attorneys  for  the  taking 
on  February  8  last  of  his  deposition.  Counsel  for  plain¬ 
tiff  and  the  reporter  and  notary  waited  around  most  of 
the  afternoon  of  February  8,  but  neither  Mow  nor  his 
counsel  appeared.  It  turned  out  later  that  Mow  was  in 
Mexico  and  refused  to  return. 

Plaintiff  thereupon  moved,  under  Pule  37(d),  to  strike 
out  all  Mow’s  pleadings  and  for  judgment  by  default. 
(J.A.  41). 
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At  a  hearing  on  the  motion  on  February  21  last,  coun¬ 
sel  for  Mow,  in  explanation  of  Mow’s  failure  to  appear 
on  February  8,  stated  in  open  court  that  Mow  had  gone 
to  Mexico,  that  he  (counsel)  had  gone  to  Mexico  City  to 
see  Mow  (J.A.  123) : 

“I  saw  General  Mow.  I  argued  with  him.  Your 
Honor,  for  a  period  of  one  full  day,  urging  him  to 
return  to  this  Court  and  take  his  chances  with  Ameri¬ 
can  justice. 

“General  Mow  at  that  point  told  me  that  he  would 
not.” 

On  February  25,  1952  the  Court  entered  an  order 
granting  plaintiff’s  motion  unless  Mow  appeared  and  gave 
his  deposition  by  March  3,  1952  (J.A.  48).  The  Court 
specifically  found  that  Mow’s  refusal  to  appear  was  wil¬ 
ful  and  without  justification.  In  the  light  of  the  facts, 
how  could  the  Court  have  found  otherwise? 

Mow  did  not  appear  for  the  taking  of  his  deposition 
on  or  before  March  3.  On  that  date  counsel  for  the 
plaintiff  presented  to  the  Court  a  proposed  default  judg¬ 
ment  and  at  the  hearing  thereon  before  Judge  Morris, 
counsel  for  Mow  read  as  follows  from  a  telegram  he  had 
received  that  day  from  Mow  (J.A.  137) : 

“Regret  cannot  agree  to  return  at  this  time — 
Stop — Personal  safety  and  safety  of  my  family 
makes  this  impossible.” 

Default  judgment  was  entered  by  the  Court  on  March 
3,  1952. 

When  defendant  Mow  failed  to  appear  for  the  taking 
of  his  deposition  on  February  8,  the  Court  had  the  power 
to  enter  a  default  judgment  under  FRCP  37(d).  (4 

Moore’s  Fed.  Prac.y  (2nd  Ed.),  p.  2806)  Service  on 
Mow’s  attorneys  of  the  notice  to  take  Mow’s  deposition 
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on  February  8  was  sufficient  service.1  No  further  order 
directing  Mow  to  appear  was  necessary.  (4  Moore’s  Fed . 
Prae.  (2nd  Ed.)  p.  2806)  The  Court  granted  plaintiff’s 
motion  for  a  default  judgment  “unless  defendant  Mow 
appears  on  or  prior  to  March  3,  1952”  for  the  purpose  of 
having  his  deposition  taken. 

Appellants  contend  that  this  was  not  an  order,  that 
therefore  Mow’s  failure  to  appear  on  or  before  March  3, 
1952  did  not  constitute  disobedience,  and  since  there  was 
no  disobedience,  the  Court  should  not  have  entered  de¬ 
fault  judgment.  At  the  hearing  before  Judge  Morris  on 
March  3,  1952,  no  such  argument  was  made. 

Mow’s  non-appearance  on  February  8th,  and  his  de¬ 
liberate  refusal  to  yield  even  to  the  plea  of  his  own 
counsel  “to  return  to  this  Court  and  take  his  chances 
wdth  American  justice”  were  ample  support  for  the  de¬ 
fault  judgment.2  The  Court  showed  great  liberality  in 
giving  him  a  chance  to  redeem  himself  by  appearing  on 
or  before  March  3,  1952.  Even  this  he  refused  to  do. 
And  in  the  argument  in  Court  on  March  3,  no  mention 
was  made  of  a  lack  of  an  order.  Mow’s  counsel  con- 


1  In  5  Moore's  Fed.  Pract.  (2nd  Ed.)  p.  1713,  the  rule  is  stated: 
“Since  it  is  now  well  established  that  a  subpoena  need  not  be 
served  on  a  party  to  compel  him  to  attend  and  give  his  deposition, 
and  that  the  service  of  a  notice  upon  a  party  is  sufficient,  it  is 
immaterial,  for  purposes  of  imposing  the  sanctions  under  Rule 
37(d),  whether  or  not  a  subpoena  was  served  on  the  party”  citing 
Collins  v.  Wayland,  139  F.  (2)  677:  Peitzman  v.  City  of  IUmo,  141 
F.  (2)  956;  French  v.  Zalstem-Zalesky,  1  FRD  240;  MiUinocket 
Theatre,  Inc.  v.  Kurson,  35  F.  Supp.  754,  and  other  cases. 

:  Rule  37(d)  FRCP  provides: 

“If  a  party  .  .  .  wilfully  fails  to  appear  before  the  officer  who 
is  to  take  his  deposition,  after  being  served  with  a  proper 
notice  .  .  .  the  Court  on  motion  and  notice  may  strike  out  all 
or  any  part  of  any  pleading  of  that  party,  or  dismiss  the  ac¬ 
tion  or  proceeding  or  any  part  thereof,  or  enter  a  judgment 
by  default  against  that  party.” 
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ceded  that  the  entry  of  a  default  judgment  was  timely. 
( J.A.  137) 

Hovey  v.  Elli-ott ,  167  U.  S.  409,  cited  by  appellant,  was 
distinguished  by  this  Court  in  Duell  v.  Duell ,  85  App. 
D.  C.  78,  82;  178  F.  (2)  6S3,  6S7,  on  the  basis  of  Ham¬ 
mond  Packing  Co.  v.  Arkansas,  212  U.  S.  322.  Here  as 
there  the  presumption  of  bad  faith  arises  from  the  failure 
of  a  party  to  appear  and  give  evidence  in  his  possession 
as  to  the  case.  (Cf.  4  Moore's  Fed.  Prac.,  2nd  Ed.,  pp. 
2S04-2806). 


V. 

Making  Permanent  as  to  Mow  the  Preliminary  Injunction 
Entered  on  December  10,  1951  Was  a  Proper  and 
Logical  Part  of  the  Default  Judgment. 

The  preliminary  injunction  entered  on  December  10, 
1951  was  issued  pending  the  determination  of  the  action. 
Since  the  entry  of  a  default  judgment  constituted  in  a 
sense  a  further  step  in  the  action,  it  was  logical  that  the 
default  judgment  should  contain  a  provision  continuing 
the  injunction.  One  way  of  accomplishing  this  was  to 
provide  that  the  preliminary  injunction  should  be  made 
permanent  as  to  defendant  Mow. 

Appellants’  contention  (App.  brief.  Point  IV,  pp.  19-20) 
that  making  the  preliminary  injunction  permanent  as  to 
Mow  was  an  abuse  of  judicial  power  and  a  denial  of  due 
process  of  law  reyjeats  their  argument  made  against  the 
granting  of  the  preliminary  injunction  in  appellants’  brief 
filed  in  Appeal  No.  11,265. 

The  unsoundness  of  appellants’  position  in  this  regard 
is  shown  in  appellee’s  brief  filed  in  Appeal  No.  11,265 
(pp.  17-31),  and  in  order  to  avoid  repetition,  reference 
is  made  thereto. 
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VI. 

No  Affirmative  Proof  Was  Needed  to  Support  the  De¬ 
fault  Judgment  Since  It  Was  Not  a  Money  Judg¬ 
ment  But  One  Directing  Defendant  Mow  to  Render 
an  Accounting,  and  Referring  the  Cause  to  the  Au¬ 
ditor  of  the  Court. 

Appellants  contend  (App.  Brief,  Point  V,  pp.  20-21) 
that  since  under  “Rule  55(e)  of  the  Federal  Rules  of 
Civil  Procedure  no  judgment  by  default  shall  be  entered 
against  the  United  States  or  an  officer  or  agency  thereof 
unless  the  claimant  establishes  his  claim  or  right  to  relief 
by  evidence  satisfactory  to  the  court,”  the  same  require¬ 
ment  should  apply  in  a  case  where  the  defendant  is  not 
the  United  States. 

This,  of  course,  does  not  follow.  If  anything,  the  very 
absence  of  such  a  requirement  in  the  Rule  would  indicate 
that  where  the  defendant  is  not  the  United  States  the 
claimant  in  whose  favor  default  judgment  is  entered  need 
not  establish  his  claim  by  evidence.  Rule  55(e),  requir¬ 
ing  proof  where  a  default  against  the  Government  is  in¬ 
volved  is  a  provision  simply  designed  to  protect  the  public 
interest  in  case  of  neglect  by  a  public  officer.  It  has  been 
statute  law  since  the  Act  of  March  3,  1887,  24  Stat.  506. 
(See  Committee  note  Rule  55(e)). 

In  an  action  where  the  claim  is  not  one  for  a  sum 
certain,  it  follows  that  when  a  default  judgment  is  en¬ 
tered  against  defendant,  such  a  judgment  is  not  a  final 
judgment  but  is  an  interlocutory  judgment,  Michigan 
Window  Cleaning  Co.  v.  Martino,  164  F.  (2)  93;  173 
F.  (2)  466,  467,  and  plaintiff  must  introduce  affirmative 
evidence  upon  which  the  court  will  base  its  final  judg¬ 
ment.  Such  is  the  present  case. 

Appellee  does  not  contend  that  in  the  instant  case  a 
default  money  judgment  should  be  entered  against  de- 


16 


fendant  Mow  without  affirmative  proof.  Such  .judgment 
may  be  entered  upon  the  report  of  the  Auditor  after 
affirmative  proof  of  the  amount  of  moneys  entrusted  to 
Mow  for  which  he  fails  to  account.  The  default  judg¬ 
ment  in  effect  provides  that  plaintiff  shall  present  such 
affirmative  proof  to  the  Court  auditor. 

The  case  of  Dulin  v.  West,  10  F.R.  Serv.  37d.33,  cited 
by  appellants  as  requiring  proof,  brief  p.  21,  is  not  in 
point,  the  Judge  there  stating:  “This  is  not  a  case 
where  the  plaintiff  would  be  entitled  to  a  default  judg¬ 
ment  without  proof.”  The  reason  was  that  it  was  a 
damage  suit  (see  Dulin  v.  West,  6  F.R.D.  212)  in  which 
class  of  cases  evidence  as  to  damage  is  necessary  under 
Rule  55(b)(2)  FRCP.1 


VII. 

Appellants’  Contention  That  the  District  Court  Had  No 
Power  to  Issue  the  Order  Dated  February  26,  1952 
Directing  Defendants  to  Deliver  to  the  Custodian 
Books  and  Papers  of  the  Chinese  Air  Force  Office  in 
U.S.A.  is  Irrelevant  on  This  Appeal  Because  no  Ap¬ 
peal  Has  Been  Taken  From  This  Order. 

In  Point  VI  of  their  Brief  (pp.  21-27),  appellants  con¬ 
tend  that  the  District  Court  had  no  power  to  issue  its 
order  of  February  26,  1952,  directing  defendants  to  “de¬ 
liver  or  cause  to  be  delivered  to  William  P.  MacCracken, 
custodian  herein,  at  2110  LeRoy  Place,  N.W.,  Washing¬ 
ton,  D.  C.,  all  books,  papers,  documents,  records  ana 
equipment  of  the  Chinese  Air  Force  Office  in  U.S.A.,  en¬ 
trusted  to  or  placed  under  the  control  of  said  defendants, 
or  either  of  them,  by  plaintiff  or  any  branch  or  agency 


1  The  Court  evidently  had  this  distinction  in  mind  when  it 
stated : 

“It  would  appear  that  this  ri^ht  for  a  judjrment  by  default  re¬ 
lates  to  those  cases  where  proof  is  made  unnecessary  by  statute  or 
by  the  unwritten  law’.” 
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of  plaintiff  now  in  the  possession  of  said  defendants  or 
either  of  them,  their  agents,  representatives,  employees, 
and  any  other  person  under  their  control,  on  or  before 
March  4,  1952,  subject  to  the  right  of  reasonable  access 
thereto  by  the  parties  herein  or  their  designated  repre¬ 
sentatives.”  (J.A.  49-50) 

This  order  was  entered  on  plaintiff’s  motion  showing 
(J.A.  14-16)  that  defendant  Mow  had  removed,  during 
the  summer  of  1951,  from  the  Chinese  Air  Force  Office  at 
2110  LeRoy  Place,  the  financial  books  and  records  of  the 
office.  Such  removal  was  after  the  Chinese  Air  Force 
Office  in  U.S.A.  had  been  abolished  and  Mow  had  been 
directed  to  turn  over  all  books,  records,  and  government 
funds  to  designated  representatives  of  the  Nationalist 
Government.  (J.A.  No.  11,265,  pp.  14-16). 

The  purpose  of  the  order  dated  February  26,  1952, 
was  to  safeguard  records  of  the  Chinese  government. 
The  order  did  not  relate  to  private  personal  records  of 
the  defendants.  Nevertheless  appellants  seek  to  excuse 
their  failure  to  comply  with  the  order  on  the  .grounds 
that  it  directed  them  to  turn  over  personal  and  privileged 
papers  and  therefore  violated  defendants’  constitutional 
rights. 

Further  comment  is  unnecessary  because  no  appeal  has 
been  taken  from  the  order  dated  February  26,  1952.  The 
present  appeal  is  from  an  order  dated  March  3,  1952. 

VIII. 

The  Action  Taken  by  the  District  Court  With  Respect  to 
Plaintiff’s  Suggestion  of  Sovereign  Immunity  From 
Counterclaim  Does  Not  Come  Within  the  Scope  of 
This  Appeal. 

The  present  appeal  is  from  an  order  dated  March  3, 
1952.  The  Notice  of  Appeal  was  filed  on  March  28,  1952. 
(J.A.  52). 
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In  a  Memorandum  Opinion  filed  April  19,  1952,  Judge 
Morris  granted  plaintiff's  motion,  made  in  the  form  of  a 
suggestion  of  sovereign  immunity  from  suit,  to  dismiss  a 
counterclaim  for  libel  asserted  in  defendants’  answer,  but 
denied  plaintiff’s  motion  to  dismiss  a  counterclaim  for 
conversion.  No  order  has  yet  been  entered  on  these  mo¬ 
tions,  nor  has  there  been  any  notice  of  appeal  with  re¬ 
spect  thereto. 

It  follows,  therefore,  that  appellants’  contention  (App. 
brief,  Point  VII,  p.  27)  that  the  District  Court  erred  as 
a  matter  of  law  in  granting  plaintiff’s  suggestion  of  sov¬ 
ereign  immunity  to  defendants’  counterclaim  for  libel  is 
outside  the  proper  scope  of  this  appeal. 

IX.  POST-APPEAL  AFFIDAVITS 

The  absence  of  any  substantial  basis  for  this  appeal  is 
emphasized  by  the  affidavits,  executed  June  11,  1952,  since 
the  notice  of  appeal,  which  are  attached  to  the  appellants’ 
brief  as  Addendums  B  and  C.  The  only  professed  pur¬ 
pose  of  these  affidavits  is  to  furnish,  according  to  appel¬ 
lants’  brief  (p.  33),  “conclusive  proof  of  the  political 
character  of  the  suit,” — in  other  words  to  provide  favor¬ 
able  ‘‘atmosphere”  for  the  appellants. 

We  shall  not  dignify  these  statements  by  a  reply  other 
than  to  point  out  that  the  affiant,  Mrs.  Mow,  by  her  own 
admission,  went  to  the  apartment  of  one  Huang  for  the 
purpose  of  discussing  a  settlement.  It  is  not  even  al¬ 
leged  that  Huang  had  any  official  connection  with  the 
plaintiff,  and  the  connection  of  the  other  alleged  partici¬ 
pant,  one  W.  K.  Lee,  is  so  remote  as  to  have  no  relation 
whatever  with  this  case. 

Parties  to  an  appeal  must  be  in  serious  straits  indeed 
when  they  place  their  reliance  on  such  irresponsible  utter¬ 
ances. 
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CONCLUSION 


The  Order  of  the  District  Court  dated  March  3,  1952, 
should  be  affirmed. 


Respectfully  submitted, 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 
Bowen  Building 
Washington,  D.  C. 
Counsel  for  Appellee 

Chauncey  Belknap 
Ambrose  L.  Cram 
1  Wall  Street 
New  York  City 
Of  Counsel 


I 


REPLY  BRIEF  FOR  APPELLANTS 


IN  THE 

United  States  Court  of  Appeals 

Eon  thk  District  of  ColumIbia  Circuit 


No.  11,265 

Paxg-Tsu  Mow  and  Ye-Siiukx  IILsiang,  Appellants 

v.  I 

Republic  of  China,  Appellee 

j 

J 

No.  1 1,592  | 

Paxg-Tsu  Mow  and  Yk-Suukn  iIsiaxg,  Appellants 

I 

v. 

Republic  of  China,  Appellee 


ON  APPEALS  FROM  ORDERS  OF  THE  UNITED  STATES  DISTRICT 
COURT  FOR  THE  DISTRICT  OF  COLUMBIA 


William  A.  Roberts, 
Warren  Woods, 

Counsel  for  Appellants , 
400  DeSalos  Building, 
Washington  6,  I).  C. 

Of  Counsel:  j 

Irene  Kennedy, 

Edward  G.  Villalon, 

Roberts  &  McInnis, 

400  1)(* Sales  Building,  j 

Washington  6,  1).  C.  j 


PRtss  or  Byron  S.  Arams.  Washington.  D.  C. 


INDEX. 

Page 

Preliminary  Statement .  1 

I.  The  United  States  District  Court  for  the  District 
of  Columbia  lacks  judicial  power  to  entertain  the 
suit .  2 

A.  Courts  of  the  District  of  Columbia  have  no  jur¬ 

isdiction  over  a  suit  between  a  foreign  sover¬ 
eign  and  two  of  its  citizens .  2 

B.  The  Court  below  erred  in  finding  it  had  the 

duty  to  aid  a  foreign  government  in  enforcing 
its  penal  and  political  decrees  against  its  own 
citizens  lest  that  government  resort  to  force  on 
American  soil .  6 

C.  Only  the  Executive  Branch  of  our  Government 

has  authority  under  the  Constitution  to  resolve 
a  dispute  as  to  the  identity  of  a  foreign  sover¬ 
eign  and  the  Court  below  erred  in  usurping  this 
function .  11 

II.  The  absence  of  appellant  Mow  from  the  jurisdic¬ 
tion  does  not  deprive  him  of  his  right  to  appeal  . .  17 

A.  Mow’s  appeal  is  not  moot  .  18 

B.  Mow  has  a  right  to  prosecute  this  appeal .  19 

Conclusion .  21 

Addendum  A .  22 

Addendum  B .  24 

CITATIONS. 

Cases  : 

Anastasio  v.  Anastasio,  Civil  Action  No.  12090,  Dis¬ 
trict  Court,  D.  C .  3 

Carrera  v.  Carrera,  S4  App.  D.  C.  333,  174  F.  2d  496  3 

Cohan  v.  Richmond,  82  F.  2d  680  .  19 

Draper  Corp.  v.  Stafford  Co.,  255  F.  554  .  18 


11 


Index  Continued. 


Page 

In  the  Matter  of  the  Application  of  Harry  Mow  to 
Vacate  a  Search  Warrant,  District  Court  of  Nas¬ 
sau  County,  First  District,  State  of  New  York _  S 

In  Re  Viloria,  84  F.  Supp.  584  .  4 

Laughlin  v.  Cummings,  70  App.  D.  C.  192,  105  F.  2d 

71 .  5 

Rico  Mfg.  Co.,  Inc.  v.  Trico  Products  Corp.,  75  F. 

2d  706 .  18 

Sevilla  v.  Elizalde,  72  App.  D.  C.  108,  112  F.  2d  29 

3,  4, 11, 13 

Skirven  et  al.  v.  Mesta  et  al.,  141  F.  2d  668  .  19 

State  of  Georgia  v.  Stanton,  6  Wall.  50,  IS  L.  ed.  721  10 

Stern  v.  Ruzika,  Civil  Action  No.  6878,  District 

Court,  D.  C .  4 

Western  Union  Tel.  Co.  v.  U.  S.  Trust  Co.,  222  F.  545  19 
Wisconsin  v.  Pelican  Insurance  Company  of  New  Or¬ 
leans,  127  U.  S.  265,  32  L.  ed.  239  .  9 

Statutes : 

2S  U.  S.  C.  Sec.  1291 .  19 

28  U.  S.  0.  Sec.  1292  .  20 

Title  11,  Sec.  306  of  the  District  of  Columbia  Code  . .  2 

Miscellaneous  : 

4  C.  J.  S.  pp.  390,  391  .  20 

56  C.  J.  p.  1184 .  8 

Congressional  Record,  April  10,  June  6,  June  9,  Julv 
5, 1952,  pp.  4021-4024,  6850-6923,  6965-6969,  9608  /.  17 

Congressional  and  Administrative  Service,  82nd 
Congress,  First  Session,  Vol.  2,  pp.  27S0,  2781  ... .  16 

Decade  of  American  Foreign  Policy,  Slst  Congress, 

First  Session,  Document  No.  123 .  13 

34  Op.  Atty.  General  287  .  4 


IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  11,265 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Appellants 

v. 

Republic  of  China,  Appellee 


No.  11,392 

Pang-Tsu  Mow  and  Ve-Shuen  Hsl\ng,  Appellants 


v. 

Republic  of  China,  Appellee 


REPLY  BRIEF  FOR  APPELLANTS 


PRELIMINARY  STATEMENT. 

This  brief  is  a  consolidated  reply  brief  to  the  two  briefs 
filed  by  appellee  in  Docket  Nos.  11,265  and  11,392,  respec¬ 
tively.  By  order  of  this  Court  dated  May  20,  1952,  Appeal 
No.  11,392,  which  involves  the  same  parties,  was  consoli¬ 
dated  with  Appeal  No.  11,265. 

The  answering-  arguments  of  appellee’s  two  briefs  in 
these  cases  may  be  summarized  under  two  major  proposi- 
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lions:  (1)  that  the  United  States  District  Court  for  the 
District  of  Columbia  may  entertain  jurisdiction  of  a  “civil'’ 
action  between  a  foreign  government  and  two  alien  citizens 
of  that  government  in  this  political  controversy;  and  (2) 
that  appellant  Mow  has  been  deprived  of  his  right  to  appeal 
by  virtue  of  his  departure  from  this  jurisdiction  and  failure 
to  appear  for  deposition.  We  direct  the  Court’s  attention 
first  to  the  jurisdictional  argument. 


I.  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA  LACKS  JUDICIAL 
POWER  TO  ENTERTAIN  THIS  SUIT. 

A.  Courts  of  the  District  of  Columbia  have  no  jurisdiction 
over  a  suit  between  a  foreign  sovereign  and  two  of  its 
citizens. 

The  burden  of  appellee's  argument  that  the  District 
Court  of  the  District  of  Columbia  may  exercise  jurisdiction 
in  this  case  is  that  the  power  of  the  Federal  court  of  the 
District  of  Columbia  is  comparable  to  the  power  exercised 
by  a  state  court  and  since  a  state  court  may  entertain  suits 
between  aliens  so  also  may  the  court  of  the  District  of 
Columbia.  By  implication  appelle  concedes  that  Federal 
courts  generally  are  prohibited  from  exercising  such  juris¬ 
diction  by  the  Constitution. 

The  defect  in  appellee’s  argument  is  that  the  cases  which 
it  cites  do  not  support  its  conclusion.  To  sustain  its  rea¬ 
soning  that  the  Unified  State  District  Court  for  the  District 
of  Columbia  is  vested  with  complete  state  jurisdiction 
merely  by  virtue  of  the  enactment  of  Title  11,  Section  306  of 
the  District  of  Columbia  Code  without  any  specific  statutory 
reference  to  suits  between  aliens,  or  between  foreign  gov¬ 
ernments  and  their  own  citizens,  appellee  says  that  “divorce 
cases  between  aliens  are  common  within  the  District  of 
Columbia.”  (Emphasis  supplied).  What  appellee  doesn’t 
point  out  is  that  in  the  two  cases  cited  to  justify  the  use 
of  the  adjective  “common",  the  jurisdictional  issue  was 
not  raised. 
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In  Carrera  v.  Carrera ,  S4  App.  D.C.  333,  174  F.  2d.  496, 
the  action  was  for  separate  maintenance  between  nationals 
of  Ecuador.  When  the  action  was  begun  both  plaintiff  and 
defendant  were  domestic  servants  in  the  Czechoslovakian 
Embassy.  Neither  in  the  trial  court  nor  in  the  Court  of 
Appeals  was  the  question  of  the  District  Court's  jurisdiction 
of  suits  between  aliens  raised  or  discussed.  The  action  was 
dismissed  because  the  defendant,  as  a  domestic  servant  of 
the  Czech  Ambassador,  was  immune  from  suit. 

In  the  second  case  cited  by  appellee,  Anastasia  v.  Ana¬ 
stasia  (Civil  Action  Xo.  12090,  District  Court,  D.  C.),  plain¬ 
tiff  in  a  complaint  for  absolute  divorce  alleged  he  was  a 
subject  of  Italy  and  a  resident  of  the  District  of  Columbia 
and  that  the  defendant  wife  was  also  a  subject  of  Italy  and 
a  resident  of  the  District  of  Columbia.  The  wife  denied  she 
was  a  subject  of  Italy  because  she  was  without  knowledge 
whether  she  became  an  Italian  national  by  reason  of  her 
marriage  to  an  Italian  subject.  The  case  was  dismissed  by 
stipulation  and  the  court’s  file  does  not  disclose  any  reso¬ 
lution  of  the  question  of  whether  the  wife,  apparently  not 
an  alien  prior  to  her  marriage,  became  a  citizen  of  Italy  by 
reason  of  her  marriage  to  an  Italian  subject.  Neither  does 
the  file  disclose  that  either  party  or  the  Court  raised  the 
question  of  jurisdiction  of  a  suit  between  aliens. 

Appellee  then  states  that  ‘‘the  recent  case  of  Sevilla  v. 
Elizalde ,  112  F.  2d.  29,  was  brought  by  an  alien  against  an 
alien.”  (Appellee’s  Brief,  No.  11,265,  p.  20)  This  citation 
is  another  illustration  of  how  desperate  appellee  is  to  find 
legal  precedent  for  its  position.  The  Sevilla  case  had  noth¬ 
ing  to  do  with  aliens.  The  action  in  the  Sevilla  case  was 
brought  in  1939  between  two  citizens  of  the  Commonwealth 
of  the  Philippine  Islands.  The  defendant  was  Joaquim 
Elizalde  who  at  the  time  was  Resident  Commissioner  of  the 
Commonwealth  of  the  Philippine  Islands  in  the  United 
States.  The  complaint  sought  to  attack  Elizalde ’s  qualifica¬ 
tions  to  hold  office  as  Commissioner.  This  Court  affirmed  a 
District  Court  order  dismissing  the  action  because  the  ques- 
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tion  involved  was  a  political  question  of  which  the  court  had 
no  jurisdiction.* 

What  appellee  forgets  in  citing  the  Sevilla  case  is  that 
the  Philippine  Islands  were  ceded  to  the  United  States  by- 
Spain  under  the  Treaty  of  Paris  of  April  11,  1899  and  from 
that  time  until  July  4,  1946,  when  the  independence  of  the 
Philippines  was  proclaimed  by  the  President  of  the  United 
States,  Filipinos  were  citizens  of  the  Philippine  Islands 
but  nationals  of,  and  owing  allegiance  to,  the  United  States. 
In  short,  between  1899  and  1946  the  Philippine  Islands  were 
a  territory  of  the  United  States  and  the  residents  of  the 
Islands  were  not  aliens.  See  34  Op.  Attv.  Gen.  287  and 
In  Re  Viloria,  84  F.  Supp.  584  (D.  C.  Hawaii). 

Appellee’s  final  reference  to  the  case  of  Stern  v.  Ruzika, 
(Civil  Action  No.  6878,  District  Court,  D.  C.)  as  another 
illustration  of  a  suit  between  aliens  over  which  the  District 
Court  of  the  District  of  Columbia  assumed  jurisdiction,  is 
likewise  a  strained  interpretation  of  the  law.  The  Stern 
case  stood  upon  a  very’  unique  set  of  facts.  Defendant  ques¬ 
tioned  the  right  of  plaintiff  to  bring  the  suit  on  the  ground 
that  plaintiff  was  a  citizen  of  Germany  and  that  since  we 
were  at  war  with  Germany  it  was  against  public  policy  to 
allow  a  citizen  of  an  enemy  nation  to  prosecute  a  claim  in 
our  courts.  The  issue  of  jurisdiction  of  suits  between  aliens 
was  neither  raised  nor  considered.  The  extenuating  fac¬ 
tual  situation  which  apparently  engaged  the  sympathy  of 
the  court  was  that  the  plaintiff  had  been  expatriated  as  a 
citizen  of  Germany  by  formal  decree  of  that  country  dated 
November  25,  1941,  and  he  was  literally  a  man  without  a 
country*.  The  court  said  the  Trading  with  The  Enemy  Act 
did  not  prevent  him  from  suing  and  the  court  did  not  con¬ 
sider  anv  other  basis  of  disability  to  sue. 

*  * 

In  sum,  appellee’s  confident  assertion  that  suits  between 
aliens  are  “common”  in  the  District  of  Columbia  turns 

*  The  reasoning  of  the  Court  in  the  Sevilla  case  is  applicable  to  the 
present  case  to  the  extent  that  the  Court  refused  to  take  jurisdiction  of 
a  political  question.  The  case  is  authority  supporting  appellants’  argu¬ 
ment  that  this  Court  should  reverse  the  District  Court  because  the 
controversy  between  the  Republic  of  China  and  the  two  defendant  Air 
Force  Officers  is  internal  and  political  in  nature. 


o 


out  to  be  based  on  four  cases  where  the  issue  was  not  raised. 
It  seeks  to  bolster  its  position  by  turning  to  another  argu¬ 
ment  equally  as  strained.  It  says  the  four  cited  cases  must 
stand  for  the  proposition  that  the  United  States  District 
Court  for  the  District  of  Columbia  may  entertain  suits  be¬ 
tween  aliens  because  this  Court  had  a  duty  to  raise  the  point 
of  jurisdiction  if  there  was  any  doubt  about  the  legality 
of  the  positions  taken  by  counsel.  The  several  cases  cited 
by  appellee  at  page  20  of  the  Brief  in  No.  11,265  as  holding 
there  is  a  duty  upon  a  court  to  notice  any  defect  in  jurisdic¬ 
tion  even  if  not  raised  by  the  parties,  do  not  go  as  far  as 
appellee  claims  they  go.  On  the  contrary,  they  merely  hold 
that  a  court  may  raise  and  rule  on  questions  of  jurisdiction 
though  not  raised  by  either  party.  There  is  no  affirmative 
duty  on  the  court  to  open  the  question.  A  court’s  silence  on 
a  jurisdictional  issue  when  ruling  on  a  procedural  issue 
before  proof  of  any  of  the  facts  is  not  an  affirmation  of 
jurisdiction.  As  this  Court  made  clear  in  Laughlin  v.  Cum¬ 
mings,  70  App.  D.  C.  192,  105  F.  2d.  71,  another  case  cited 
by  appellee  but  actually  supporting  appellants’  argument, 
a  District  Court  may  not  be  said  to  have  ruled  on  a  jurisdic¬ 
tional  question  simply  because  it  ruled  on  a  procedural 
question. 

There  are  sound  reasons  of  public  policy  to  explain  why 
the  framers  of  our  Constitution  did  not  want  our  Federal 
courts  to  be  used  as  enforcing  agencies  for  complaints  be¬ 
tween  foreign  nations  and  their  citizens.  The  exercise  of 
such  a  power  by  a  State  court  does  not  involve  the  national 
government,  but  a  Federal  court  ruling  could  be  a  matter 
of  international  concern  to  the  foreign  policy  of  the  United 
States.  Surely  this  Court  should  not  infer  a  Congressional 
intent  to  give  such  jurisdiction  to  the  courts  of  the  District 
of  Columbia  from  the  general  language  of  a  purely  local 
statute. 
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B.  The  Court  below  erred  in  finding  it  had  the  duty  to  aid 
a  foreign  government  in  enforcing  its  penal  and  polit¬ 
ical  decrees  against  its  own  citizens  lest  that  Govern¬ 
ment  resort  to  force  on  American  Soil. 

Although  lack  of  jurisdiction  over  suits  between  a  foreign 
government  and  its  citizens  is  itself  a  sufficient  reason  for 
reversing  the  District  Court,  an  even  more  important  reason 
exists  from  the  standpoint  of  international  law  and  inter¬ 
national  diplomatic  relations.  Throughout  the  arguments 
appellee  submitted  orally  to  the  lower  court  and  in  its  Brief 
to  this  Court  runs  the  assumption  that  our  courts  are  under 
an  obligation  to  do  the  bidding  of  a  so-called  “friendly” 
foreign  sovereign.  Appellee  induced  the  lower  court  to 
adopt  this  assumption,  which  is  without  either  factual  or 
legal  support. 

Appellee  says: 

“The  Court  overruled  Defendants’  argument  that  it 
should  refuse  to  exercise  jurisdiction  because  of  grave 
international  problems  involved  finding  that  the  strong¬ 
est  reason  in  favor  of  exercising  jurisdiction  (J.A.  130). 
To  decline  jurisdiction  would  leave  a  friendly  power 
with  no  remedy  but  force.”  (p.  5,  Brief  of  Appellee  in 
No.  11,265).  (Emphasis  supplied) 


Again  at  page  24  of  its  brief,  appellee  says  it  would  be 
“monstrous  and  absurd”  to  deny  appellee  resort  to  our 
courts  because  if  no  relief  is  possible  here,  “there  is  no 
relief  anywhere”  and  the  District  of  Columbia  may  become 
a  “sanctuary”  for  “faithless  employees”  who  “defraud” 
their  Government. 

The  court,  below  adopted  appellee’s  argument  and  said: 


“For  purposes  of  illustration,  assume  that  the  court 
declined  jurisdiction  of  this  case.  This  would  leave  a 
friendly  power  with  no  alternative  but  to  resort  to  acts 
of  force  to  deal  with  its  citizens  on  foreign  soil.  The  or¬ 
derly  administration  of  justice  and  the  policy  of  coop¬ 
eration  with  a  friendly  foreign  power  require  this  court 
to  exercise  its  jurisdiction  to  aid  that  country’s  control 
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over  its  representatives  in  the  United  States.”  (J.A. 
No.  11,265,  p.  131)  (Emphasis  supplied) 

We  said  in  our  brief  in  No.  11,265  that  when  this  contro¬ 
versy  is  analyzed,  there  becomes  apparent  an  attempt  to  put 
our  Federal  courts  to  a  use  for  which  they  were  never  in¬ 
tended.  That  use  is  the  enforcement  of  the  criminal  man¬ 
dates  of  the  Chiang  Kai-shek  dictatorship.  This  basic  pur¬ 
pose,  anticipated  and  argued  in  our  earlier  briefs,  has  been 
conclusively  demonstrated  by  acts  of  the  Chiang-Kai-shek 
government  since  the  last  brief  was  filed. 

On  August  9, 1952,  appellant,  Lt.  General  P.  T.  Mow  was 
arrested  by  secret  police  of  the  Republic  of  Mexico  and 
jailed  at  the  request  of  the  Ambassador  of  the  Chiang  Kai- 
shek  government  in  Mexico.  The  Chiang  Kai-shek  govern¬ 
ment  demanded  the  extradition  of  General  Mow  from 
Mexico  to  Formosa  on  the  ground  that  he  was  guilty  of 
crimes  punishable  under  Articles  320  for  robbery  or  theft, 
335  and  336  for  robbery  or  theft  and  diversion  of  public 
funds,  and  342  for  embezzlement,  of  the  Criminal  Code  en¬ 
forced  by  the  Chiang  Kai-shek  government  on  Formosa. 
The  extradition  request,  which  was  read  to  General  Mow 
in  the  presence  of  his  Mexico  City  attorneys,  also  referred 
to  Article  3  of  the  Law  against  Corruption  as  being  ap¬ 
plicable  to  the  case.  (Addendum  A).  This  action  of  the 
Chiang  Kai-shek  government  exposes  its  punitive  intent. 

The  basis  of  the  extradition  request  in  Mexico  is  identical 
with  this  suit  for  an  accounting  in  the  United  States.  In 
the  extradition  request  in  Mexico,  Chiang  Kai-shek  accuses 
Mow  of  the  robbery  or  theft  of  a  sum  of  money  in  excess 
of  $5,000,000.  In  the  complaint  for  an  accounting  in  this 
case,  Chiang  Kai-shek  accuses  Mow  of  refusal  to  turn  over 
approximately  $7,000,000.  The  same  plaintiff  in  both  ac¬ 
tions  is  talking  about  the  same  money  (J.A.  2-21,  No.  11,265 
and  J.A.  26-31,  No.  11,392). 

The  vindictive  and  punitive  purpose  of  appellee  is  further 
demonstrated  by  another  ex  parte  action  undertaken  in 
Nassau  County,  New  York,  on  August  19,  1952,  without 
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notice  to  either  New  York  or  'Washington  counsel  for  ap¬ 
pellants.  On  that  date  the  same  Chiang  Kai-shek  underling 
who  instituted  the  action  in  the  District  of  Columbia  filed 
an  affidavit  in  support  of  a  request  for  the  issuance  of  a 
search  warrant  to  search  the  home  of  General  Mow’s  wife 
at  Great  Neck,  Long  Island,  for  papers  supposed  to  belong 
to  the  Republic  of  China.  In  that  affidavit  Liang  Chien  Cha 
accuses  Mow  of  having  stolen  currency  of  the  United  States 
of  the  value  “of  more  than  $500”  and  other  property  of 
the  value  “of  more  than  $500”  belonging  to  the  “Republic 
of  China”  (Addendum  B).  See  District  Court  of  Nassau 
County,  First  District,  State  of  New  York,  In  the  Matter 
of  the  Application  of  Harry  Mow  to  Vacate  a  Seach  War¬ 
rant ,  dated  September  5,  1952. 

It  should  be  noted  that  a  search  warrant  is  a  criminal 
legal  process,  “restricted  to  cases  of  public  prosecutions” 
and  having  “no  relation  to  civil  processes  or  civil  trials.” 
Hence,  at  the  common  law,  the  use  of  such  a  process  was 
“never  recognized  as  being  available  to  individuals  in  civil 
proceedings  or  as  a  process  for  adjudicating  civil  rights  or 
maintaining  mere  private  rights.”  56  Corpus  Juris  p. 
1184. 

These  two  actions  of  appellee  reveal  the  present  case  as 
a  subterfuge  to  deceive  American  courts  into  becoming  a 
means  for  punishing  Mow  for  an  alleged  criminal  or  politi¬ 
cal  offense  against  the  laws  enforced  on  Formosa  by  Chiang 
Kai-shek.  The  assumption  by  appellee  and  by  the  lower 
court  that  the  courts  of  this  country  must  obsequiously 
genuflect  to  a  “friendly  foreign  power”  so  that  the 
“friendly  foreign  power”  will  not  be  required  to  “resort 
to  acts  of  force  to  deal  with  its  citizens  on  foreign  soil” 
(J.A.  No.  11,265,  p.  131)  is  an  amazing  proposition  for  an 
American  court  to  advance. 

The  court  below  forgets  that  foreign  nations  mav  always 
negotiate  extradition  treaties  with  our  government  to  assure 
the  return  to  their  homelands  for  trial  of  “faithless  em¬ 
ployees”  seeking  to  “defraud”  their  governments.  By  sug¬ 
gesting  that  the  only  alternative  to  the  use  of  ex  parte  in- 
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junctive  processes  against  Mow  and  Hsiang  is  to  invite  a 
foreign  government  to  use  force  on  American  soil,  the  court 
in  effect  accuses  Chiang  Kai-shek  and  the  Executive  Branch 
of  our  own  government  of  lack  of  capacity  to  use  the  tra¬ 
ditional  tools  of  international  law  for  the  extradition  of 
persons  accused  of  crime. 

There  is  no  extradition  treaty  between  the  United  States 
and  the  Chiang  Kai-shek  government.  But  the  Chiang  Kai- 
shek  government  is  not  justified  because  of  its  failure  to 
negotiate  such  a  treaty  in  asking  our  courts  to  give  extra¬ 
territorial  effect  to  its  penal  laws  and  mandates ;  it  need 
only,  if  its  allegations  in  Mexico  and  in  Nassau  County  have 
the  slightest  justification,  to  enter  into  open  and  above¬ 
board  diplomatic  negotiations  for  an  extradition  treaty 
which  covers  the  crimes  it  alleges  Mow  committed. 

In  Mexico,  where  the  same  Chiang  Kai-shek  government 
has  no  extradition  treaty,  there  is  a  general  extradition 
law  enacted  by  the  Mexican  Congress  in  1893.  In  Nassau 
County,  New  York,  ex  parte  criminal  accusations  are  pos¬ 
sible  without  notice  to  General  Mow’s  attorneys.  But  in  the 
United  States  courts  of  the  District  of  Columbia,  the  Con¬ 
stitution  and  the  laws  of  the  United  States  still  govern. 
Our  courts  have  no  right  to  assume  political  functions. 
There  is  no  general  extradition  law  applicable  to  foreign 
countries  in  the  United  States.  There  is  no  extradition 
treaty  with  the  Republic  of  China  on  Formosa  or  with 
Chiang  Kai-shek.  There  is  no  requirement  in  our  law  that 
a  District  Court  allow  the  use  of  civil  process  as  a  means 
of  avoiding  the  use  of  force  by  a  foreign  government  on 
our  soil,  however  “friendly”,  in  order  to  punish  its  own 
subjects. 

The  salutary  rule  that  our  Courts  will  not  enforce  another 
nation’s  penal  laws  was  well  stated  long  ago  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Wisconsin  v. 
Pelican  Insurance  Company  of  New  Orleans,  127  U.  S.  265, 
32  L.  ed.  239,  243  (1887),  cited  in  our  first  brief  in  No. 
11,265.  The  Supreme  Court  said: 
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“By  the  law  of  England  and  of  the  United  States, 
the  penal  laws  of  a  country  do  not  reach  beyond  its 
own  territory,  except  when  extended  by  express  treaty 
or  statute  to  offenses  committed  abroad  by  its  own 
citizens;  and  they  must  be  administered  in  its  oxen 
courts  only ,  and  cannot  be  enforced  by  the  courts  of 
another  country.  Wheat.  Internat.  L.  8th  ed.  Sec.  113, 
121.” 

•  #••••• 

“  The  rule  that  the  courts  of  no  country  execute  the 
penal  laws  of  another  applies  not  only  to  prosecutions 
and  sentences  for  crimes  and  misdemeanors,  but  to  all 
suits  in  favor  of  the  State  for  the  recovery  of  pecuniary 
penalties  for  any  violation  of  statutes  for  the  protection 
of  its  revenue ,  or  other  municipal  laws,  and  to  all 
judgment s  for  such  penalties.  If  this  were  not  so,  all 
that  would  be  necessary  to  give  ubiquitous  effect  to  a 
penal  law  would  be  to  put  the  claim  for  a  penalty  into 
the  shape  of  a  judgment.  Whart.  Confl.  L.  Sec.  833; 
Westlake  Internat.  L.  1st  ed.  Sec.  3S8;  Piggott,  Foreign 
Judg.,  209,  210.”  (Emphasis  supplied) 

It  is  also  well  established  that  Courts  have  no  jurisdiction 
to  take  judicial  cognizance  of  an  action  involving  a  contro¬ 
versy  of  a  political  nature  between  a  foreign  sovereign  and 
two  of  its  nationals.  State  of  Georgia  v.  Stanton,  6  Wall. 
50,  76,  18  L.  ed.  721.  Here  the  Court  is  called  upon  to  re¬ 
strain  defendants  Mow  and  Hsiang,  executive  officers  of 
the  Chinese  Air  Force  in  the  United  States,  from  perform¬ 
ing  certain  acts  with  respect  to  funds  and  other  properties 
alleged  to  have  been  placed  under  their  control  by  the  plain¬ 
tiff,  the  Republic  of  China,  and  relating  to  the  business  or 
operation  of  the  Chinese  Air  Force  in  the  United  States. 
The  matters  stated  in  the  body  of  the  complaint  and  in 
the  prayers  for  relief,  call  for  the  judgment  of  the  Court 
upon  questions  of  a  political  and  administrative  nature. 
Such  questions  have  been  entrusted  to  the  so-called  political 
department  of  the  government,  as  distinguished  from  ques¬ 
tions  which  the  sovereign  has  set  to  be  decided  bv  the  courts. 
Even  under  a  government  where  there  is  no  express  con- 
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stitutional  delegation  of  powers,  this  limitation  upon  judi¬ 
cial  authority  has  long  been  recognized.  The  decisions  in 
the  Federal  Courts  recognize  and  apply  the  principle  of 
judicial  self-limitation  in  so-called  political  cases.  See 
Sevilla  v.  Elizalde,  72  App.  D.  C.  108. 

C.  Only  the  Executive  Branch  of  our  government  has  Au¬ 
thority  Under  the  Constitution  to  resolve  a  dispute  as 
to  the  identity  of  a  foreign  sovereign  and  the  Court 
below  erred  in  usurping  this  function. 

Appellee  contends  that  appellants’  principal  argument 
against  the  jurisdiction  of  the  District  Court  is  that  the  law¬ 
ful  president  of  China  has  never  authorized  this  suit.  It 
then  claims  that  it  disposes  of  this  argument  by  citing 
familiar  law  on  the  power  of  the  political  arm  of  this  gov¬ 
ernment  to  determine  conclusively  the  question  of  who 
represents  and  acts  for  a  foreign  sovereign  or  nation. 

Appellants  have  never  disputed  the  exclusive  authority 
of  the  political  arm  of  the  United  States  Government  to 
determine  the  authority  and  identity  of  representatives  of 
foreign  governments  seeking  to  use  the  courts  of  the  United 
States.  Appellants  agree  with  the  legal  principles  found  in 
the  numerous  cases  cited  by  appellee  at  pages  25  to  30  of 
its  Brief  in  No.  11,265.  We  do  not  challenge  the  proposition 
that  courts  of  the  United  States  may  not  “inquire  into  the 
constitutional  power  of  the  representatives  of  foreign  na¬ 
tions.”  Sevilla  v.  Elizalde ,  72  App.  D.  C.  108,  113,  112  F. 
2d  29,  34.  We  do  assert  that  in  this  case  the  necessarv 
effect  of  the  lower  court’s  acceptance  of  jurisdiction  is  to 
decide  the  issue  of  constitutional  pow’er  of  representatives 
of  foreign  nations  by  siding  with  one  of  two  individuals 
claiming  to  be  the  constitutional  president  of  the  Republic 
of  China  on  Formosa,  thus  usurping  powers  exclusively 
reserved  by  our  constitution  to  the  executive  arm  of  our 
government.  Appellee’s  persistence  in  misstating  our  argu¬ 
ment  is  reflected  in  the  lower  court’s  adoption  of  appellee’s 
argument.  It  is  therefore  important  in  this  Reply  Brief  to 
restate  our  position. 


Absent  any  dispute  as  to  the  identity  of  the  head  of  a 
recognized  foreign  government,  we  agree  that  a  duly  au¬ 
thorized  Ambassador  of  that  government  in  the  United 
States  has  the  authority  in  his  representative  capacity  to 
institute  civil  suits  in  the  United  States  courts  in  behalf  of 
of  his  government  against  citizens  of  the  United  States, 
but  not  against  other  aliens.  'When  the  identity  of  the  head 
of  a  friendly  foreign  government  is  disputed,  only  the  execu¬ 
tive  arm  of  our  government  may  resolve  the  dispute.  It  is 
not  for  our  courts  to  determine  whether  General  Li  or  Gen¬ 
eralissimo  Chiang  Kai-shek  is  the  constitutional  president 
of  the  Republic  of  China.  The  Ambassador  of  the  Republic 
of  China  exercises  authority  in  specific  situations.  He  has 
and  can  have  no  more  authority  than  the  head  of  his  gov¬ 
ernment  gives  him.  In  the  present  case  one  person  claiming 
to  be  the  constitutional  president  of  the  Republic  of  China 
has  expressly  ordered  appellants  to  disregard  the  instruc¬ 
tions  of  Generalissimo  Chiang  Kai-shek  who  also  claims  to 
be  the  president  of  the  Republic  of  China  on  Formosa.  The 
District  Court,  faced  with  a  dispute  as  to  the  identity  of 
the  president  of  the  Republic  of  China,  properly  sought  the 
advice  of  our  State  Department  (J.  A.  11,265,  Page  54). 

But  the  State  Department,  presumably  for  diplomatic 
reasons,  refused  to  resolve  the  conflict  and  in  its  reply  to 
the  lower  court’s  inquiry  preferred  to  evade  the  issue  of  the 
identity  of  the  constitutional  president  of  the  Republic  of 
China.  While  categorically  stating  that  this  government 
recognizes  the  government  of  the  Republic  of  China  and 
that  the  acknowledged  representative  of  the  Republic  of 
China  in  the  United  States  is  Ambassador  V.  K.  Wellington 
Koo,  the  State  Department  withdrew  into  ambiguity  when 
responding  to  the  lower  court’s  request  for  identification 
of  the  head  of  the  government  of  the  Republic  of  China. 
All  that  the  State  Department  was  willing  to  say  was  that 
Koo  had  filed  a  self-serving  declaration  notifying  the  State 
Department  that  on  March  1,  1950  one  Chiang  Kai-shek 
had  resumed  the  office  of  president  of  the  Republic  of  China 
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(J.  A.  11,265,  p.  60).  It  is  a  fundamental  rule  of  law  that 
a  principal  may  appoint  his  own  agent,  but  it  is  a  com¬ 
pletely  novel  contention  that  an  agent  may  select  his  own 
principal. 

Refusal  to  identify  the  head  of  a  friendly  foreign  govern¬ 
ment  and  resort  to  ambiguity  in  a  State  Department  reply 
to  a  judicial  inquiry  does  not  vest  the  courts  with  the  power 
“to  inquire  into  the  constitutional  power  of  representatives 
of  foreign  nations.”  ( Sevilla  v.  Elizalde,  supra.)  The  State 
Department,  charged  with  the  conduct  of  this  country’s  for¬ 
eign  affairs,  may  have  overwhelming  reasons  of  public 
policy  far  beyond  the  responsibility  and  the  capacity  for 
knowledge  of  a  federal  court  which  cause  the  Department 
to  avoid  certainty  of  identification.  One  need  only  look  at 
the  anomalous  international  status  of  the  Island  of  Formosa 
itself  to  understand  the  nature  of  the  problems  that  face  the 
State  Department,  but  which  should  not  be  resolved  by  a 
court  of  law. 

The  court  is  referred  to  a  publication  of  the  Senate  Com¬ 
mittee  on  Foreign  Relations  entitled,  “ Decade  of  American 
Foreign  Policy,”  Slst  Congress,  First  Session,  Document 
Xo.  123,  for  the  full  text  of  various  statements  on  foreign 
policy  to  which  reference  will  be  made  hereinafter.  At  the 
Cairo  Conference  at  Cairo,  Egypt,  between  President 
Roosevelt,  Generalissimo  Chiang  Kai-shek  and  Prime 
Minister  Churchill,  these  representatives  of  the  United 
States,  China  and  Great  Britain,  issued  a  statement  on 
December  1, 1943  stating  it  to  be  their  purpose  that  “Japan 
shall  be  stripped  of  all  the  islands  in  the  Pacific  which  she 
has  seized  or  occupied  since  the  beginning  of  the  first  world 
war  in  1914,  and  that  all  the  territories  that  Japan  has 
stolen  from  China,  such  as  Manchuria,  Formosa  and  the 
Pescadores  shall  be  restored  to  the  Republic  of  China.” 

But  this  proposal,  so  confidently  declared  by  the  represen¬ 
tatives  of  only  three  of  the  powers  engaged  in  a  war,  proved 
difficult  of  accomplishment.  At  the  Potsdam  Conference 
between  the  three  heads  of  governments  of  the  U.S.A., 
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U.S.S.R.,  and  U-K.  which  took  place  from  July  17  to  August 
2,  1945,  another  statement  was  issued  reciting  conclusions 
reached  by  the  conferees.  With  respect  to  the  status  of  For¬ 
mosa  the  conclusion  at  Potsdam  was  that,  “The  terms  of 
the  Cairo  Declaration  shall  be  carried  out  and  Japanese 
sovereignty  shall  be  limited  to  the  islands  of  Honshu,  Hok¬ 
kaido,  Kyusliu,  Shikoku  and  such  minor  islands  as  we  deter¬ 
mine.”  Except  for  the  reference  to  the  Cairo  Declaration, 
the  Potsdam  statement  was  silent  on  the  fate  of  Formosa 
and  of  course  the  Republic  of  China  did  not  participate  in 
the  conference. 

When  the  surrender  of  Japan  occurred,  the  surrender 
document  itself  which  was  signed  by  representatives  of  Jap¬ 
anese  government  on  September  2,  1945,  made  no  specific 
reference  to  Formosa  but  committed  the  Japanese  govern¬ 
ment  only  “to  carry  out  the  provisions  of  the  Potsdam  Dec¬ 
laration  in  good  faith,  and  to  issue  whatever  orders  and  take 
whatever  action  may  be  required  by  the  Supreme  Com¬ 
mander  for  the  Allied  Powers  or  by  any  other  designated 
representative  of  the  Allied  Powers  for  the  purpose  of  giv¬ 
ing  effect  to  that  Declaration.”  Xo  reference  was  made  to 
the  Cairo  Declaration. 

The  Allied  Troops  under  Chiang  Kai-shek  entered  For¬ 
mosa  pursuant  to  military  instructions  issued  September  2, 
1945  following  the  Japanese  surrender  and  prior  to  the 
adoption  of  the  Initial  Post-Surrender  Policy  for  Japan  on 
September  6,  1945.  This  action  did  not  imply  assumptions 
of  sovereignty  or  political  self-investation.  Directive  No.  1 
of  the  Office  of  the  Supreme  Commander  of  the  Allied  Pow¬ 
ers,  dated  September  2,  1945,  noted  the  instrument  of  sur¬ 
render  of  the  Japanese  Imperial  Government  and  ordered 
an  attached  “General  Order  Xo.  1,  military  and  naval”  into 
immediate  effect.  This  General  Order  Xo.  1  provided  that 
“The  senior  Japanese  commanders  and  all  ground,  air,  and 
auxiliary  forces  within  China,  (excluding  Manchuria),  For¬ 
mosa,  and  French  Indo-China  north  of  16  degrees  north 
latitude  shall  surrender  to  Generalissimo  Chiang  Kai-shek.” 
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It  was  not  until  November  1, 1945,  that  the  Supreme  Com¬ 
mander  for  the  Allied  Powers  received  a  comprehensive 
directive  from  our  State,  War  and  Navy  Departments  out¬ 
lining,  “Basic  Initial  Post-Surrender  Policy.”  In  this  direc¬ 
tive  the  Supreme  Commander  was  ordered  to  take,  “appro¬ 
priate  steps  in  Japan  to  effect  the  complete  governmental 
and  administrative  separation  from  Japan  of  ....  (2)  Man¬ 
churia,  Formosa  and  the  Pescadores,  (3)  Korea,  (4)  Kara- 
futo,  and  (5)  such  other  territories  as  may  be  specified  in 
future  directives.”  But  the  Supreme  Commander  was  not 
directed  in  accomplishing  this  administrative  separation  of 
territories  from  Japan  to  arrange  the  immediate  return  of 
Formosa  to  the  Chiang  Kai-shek  government.  On  the  con¬ 
trary  the  directive  itself  said  that  it  did  not,  “purport  finally 
to  formulate  long-term  policies  concerning  the  treatment 
of  Japan  in  the  post-war  world.” 

(Directive  of  November  1,  1945,  Paragraph  3  (c)). 

In  the  subsequent  statement  on  United  States  Policy 
Toward  China  by  President  Truman  on  November  16, 1945, 
no  reference  was  made  to  Formosa  although  the  President 
said  the  United  States  was  committed  to  the  liberation  of 
China,  “including  the  return  of  Manchuria  to  Chinese  con¬ 
trol.”  Again,  in  the  President’s  statement  of  December  18, 
1946  on  United  States  Policy  Toicard  China ,  although  Man¬ 
churia  was  mentioned,  nothing  was  said  about  Formosa. 
In  fact,  it  was  not  until  January  5,  1950  that  President 
Truman  issued  a  definite  statement  of  American  policy 
toward  Formosa.  In  that  statement  the  President  referred 
back  to  the  Joint  Declaration  at  Cairo  of  December  1,  1943, 
and  to  the  Potsdam  Declaration  of  July  26,  1945,  and  then 
said,  “In  keeping  with  these  declarations,  Formosa  was 
surrendered  to  Generalissimo  Chiang  Kai-shek  and  for  the 
past  four  years  the  United  States  and  the  other  Allied 
Powers  have  accepted  the  exercise  of  Chinese  authority 
over  the  Island ”  (Emphasis  supplied). 

In  the  meticulously  careful  language  of  international 
diplomacy  one  does  not  say  that  the  “Alied  Powers  have 
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accepted  the  exercise  of  Chinese  authority  over  the  Island” 
when  one  means  that  the  Allied  Powers  have  recognized  the 
sovereignty  of  another  power  over  a  defined  territory. 
Manifestly  what  was  meant  was  that  the  permanent  status 
of  Formosa  was  still  a  subject  of  negotiation  between  the 
Allied  Powers,  but  that  temporarily,  as  a  matter  of  post-war 
military  occupation  policy,  the  Allied  Powers  had  accepted 
Generalissimo  Chiang  Kai-shek’s  military  occupation  of 
Formosa.  A  military  occupation  by  a  retired  refugee 
general  is  a  far  cry  from  the  recognition  of  an  independent 
foreign  sovereigntv. 

It  is  significant  that  the  final  official  document  of  this 
government  relating  to  the  status  of  Formosa,  the  Treaty 
of  Peace  with  Japan  promulgated  in  September,  1951  (U.S. 
Code,  Congressional  and  Administrative  Service,  82nd  Con¬ 
gress,  First  Session,  Volume  2,  Pages  2780,  2781)  stated 
only  that  Japan  renounced  all  right,  title  and  claim  to  For¬ 
mosa  and  the  Pescadores.  It  made  no  disposition  of  For¬ 
mosa  such  as  its  return  to  the  Chiang  Kai-shek  government. 

All  of  these  expressions  of  the  official  foreign  policy  of 
the  United  States  must  be  viewed  in  the  light  of  the  ex¬ 
tremely  delicate  and  frequently  precarious  international 
situation.  In  the  eyes  of  our  government  the  final  disposi¬ 
tion  of  Formosa  must  await  the  “unraveling  of  history.” 
In  the  meantime  our  government  accepts  a  status  quo 
created  by  General  Mac  Arthur’s  headquarters  as  a  military 
convenience  to  expedite  the  surrender  of  Japan  and  the 
military  occupation  of  Formosa  without  use  of  our  own 
troops  and  not  as  a  final  political  decision  on  the  fate  of 
Formosa.  The  recognition  it  has  extended  to  the  Republic 
of  China  is  a  recognition  extended  to  a  political  entity, 
separate  and  apart  from  the  identity  of  a  retired  refugee 
general  and  to  an  island  under  military  occupation.  The 
lawful  head  of  the  Republic  of  China  recognized  by  the 
United  States  can  only  be  President  Li,  if  any  attention  is 
to  be  paid  to  the  Constitution  of  the  Republic  of  China. 
As  we  have  demonstrated,  there  may  be  a  multitude  of 
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sound  reasons  connected  with  the  foreign  policy  of  this 
country  dictating  the  State  Department’s  refusal  categori¬ 
cally  to  express  a  choice  between  Li  and  Chiang  Kai-shek 
as  the  lawful  president  of  that  Republic.  It  is  not  for  the 
courts  to  rush  in  where  the  executive  arm  of  the  govern¬ 
ment  fears  to  tread. 

The  extreme  measures  taken  on  behalf  of  Chiang  Kai- 
shek  to  suppress  and  discredit  the  defendants  because  of 
their  public  disclosures  of  his  infamy  are  explained  and 
clarified  by  examination  of  the  secret  documents  set  forth 
by  Senator  Morse  in  support  of  Senate  Resolution  170,  82nd 
Congress,  1st  Session,  for  a  Congressional  Investigation  of 
the  China  Lobby.  (See  Congressional  Record  April  10, 
June  6,  June  9,  and  July  5,  1952),  pages  4021-4024,  6850- 
6923,  6965-6969,  9608). 

To  describe  the  military  tyranny  which  the  Generalissimo 
heads  as  a  “friendly  foreign  government”  in  the  light  of 
Senator  Morse’s  disclosures  of  instructions  by  Chiang 
Kai-shek  to  his  minions  to  steal  our  atomic  and  other  mili¬ 
tary  secrets,  is  outrageously  misleading.  Mere  exchange  of 
Ambassadors  does  not  alone  justify  the  use  of  the  adjective 
“friendly”  or  elevate  the  leader  of  a  military  occupation 
to  the  status  of  a  foreign  sovereign. 

II.  THE  ABSENCE  OF  APPELLANT  MOW  FROM  THE 
JURISDICTION  DOES  NOT  DEPRIVE  HIM  OF  HIS 
RIGHT  TO  APPEAL. 

In  its  brief  in  No.  11,265,  appellee  presents  two  new  issues 
to  the  Court  not  raised  or  discussed  in  appellants’  brief. 
Summarized,  they  are:  (1)  is  the  appeal  as  to  Mow  in 
Docket  No.  11,265  now  moot  because  the  preliminary  injunc¬ 
tion  has  “merged”  into  the  permanent  injunction  as  a  re¬ 
sult  of  the  District  Court’s  order  of  March  3, 1952? ;  and  (2) 
has  Mow’s  absence  from  the  jurisdiction  deprived  him  of 
the  right  of  appeal? 
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The  short  and  conclusive  answer  to  these  “new”  ques¬ 
tions,  based  on  developments  occurring  since  the  filing  of 
the  second  notice  of  appeal  (including  this  Court’s  denial 
of  appellee’s  motion  to  dismiss  the  second  appeal  and  con¬ 
solidating  the  two  appeals),  is  that  they  are  themselves 
moot  and  raise  only  questions  of  academic  interest.  Ap¬ 
pellant  Hsiang  is  properly  before  this  Court  in  both  ap¬ 
peals — the  appeals  as  to  him  must  now  be  conceded  as  well 
taken — and  if  this  Court  finds  the  District  Court  without 
jurisdiction  as  to  Hsiang,  or  if  this  Court  finds  that  the 
lower  court  issued  the  preliminary  injunction  (which  is 
against  both  Mow  and  Hsiang)  upon  insufficient  evidence, 
then  the  Mow  case,  grounded  upon  the  same  claims  and 
issues,  must  also  fail. 

But  even  aside  from  this  practical  and  direct  resolution 
of  appellee’s  “new”  questions,  appellee’s  arguments  under 
these  questions  are  lacking  in  lawful  reasons  for  depriving 
a  litigant  of  his  appeal  as  of  right,  guaranteed  by  Act  of 
Congress. 


A.  Mow’s  Appeal  Is  Not  Moot 

Appellee’s  argument  (Appellee’s  Brief,  pp.  14,  15)  that 
Mow’s  appeal  should  be  dismissed  as  moot  because  the 
preliminary  injunction  has  “merged”  into  the  “final”  in¬ 
junction  is  patently  erroneous. 

The  preliminary  injunction  was  issued  on  December  10, 
1951.  Notice  of  appeal  was  filed  on  December  12,  1951,  and 
it  was  not  until  March  3, 1952,  that  the  lower  court  made  the 
preliminary  injunction  permanent  as  to  Mow  (J.  A.  11,265, 
pp.  138-39;  J.  A.  11,392,  p.  51).  Merger  of  the  preliminary 
injunction  into  the  order  of  March  3,  1952,  was  foreclosed 
by  the  appeal  from  the  interlocutory  order.  Draper  Corp.  v. 
Stafford  Co.,  255  F.  554,  557  (cited  by  appellee) ;  Rico  Mfg. 
Co..  Inc.  v.  Trico  Products  Corp.,  75  F.  2d  706,  707  (1st  Cir., 
1935). 
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Moreover,  this  Court  in  denying  appellee’s  motion  to 
dismiss  the  appeal  in  Docket  No.  11,392  held  that  the  order 
of  March  3, 1952,  was  “final”  within  the  meaning  of  Section 
1291,  Title  28,  U.S.C.  In  view  of  that  holding,  it  is  elemen¬ 
tary  that  in  reviewing  this  final  order  the  Court  has  before 
it  not  only  the  issues  pertaining  to  the  issuance  of  the  pre¬ 
liminary  injunction,  but  all  the  preceding  interlocutory 
orders  which  are  the  subject  of  controversy  between  the 
parties.  As  the  Court  of  Appeals  for  the  Eighth  Circuit 
held  in  Western  Union  Tel.  Co.  v.  U .  S.  Trust  Co.,  222  F. 
545,  551 ; 

“When  a  final  order  or  decree  is  made  in  a  proceed¬ 
ing  in  equity,  all  the  preceding  interlocutory  orders  and 
decrees  relative  to  the  matters  in  controversy  between 
the  parties  to  the  final  order  remain  under  the  control 
and  subject  to  the  revisions  of  the  Court,  and  upon  an 
appeal  from  the  final  order  or  decree,  every  interlocu¬ 
tory  order  affecting  the  rights  of  the  parties  regarding 
the  matters  in  question  between  them  is  subject  to 
revision  in  the  Appellate  Court  and  and  may  be  heard 
and  decided  at  the  same  time."  (Emphasis  supplied.)* 

Furthermore,  appellants  vigorously  contend  that  the  Dis¬ 
trict  Court  was  without  judicial  power  to  entertain  this  suit. 
If  the  lower  court  lacked  the  power  to  issue  a  preliminary 
injunction,  a  fortiori,  it  lacked  the  power  to  issue  a  perma¬ 
nent  injunction  or  to  take  any  of  the  actions  effected  to  date 
culminating  in  the  order  of  March  3,  1952. 

B.  Mow  Has  a  Right  to  Prosecute  This  Appeal 

Pages  15-17  of  appellee’s  brief  are  devoted  to  the  argu¬ 
ment  that  Mow  is  in  Mexico  “defying  the  orders  of  the 
Court  below;”  therefore,  this  Court  should  not  entertain 
his  appeal.  This  same  argument  was  presented  to  the  Court 
by  appellee  in  its  motion  to  dismiss  the  appeal  in  Docket 
No.  11,392,  and  was  rejected.  This  argument  having  been 

*  See  to  the  same  effect  Cohan  v.  Richmond .  82  F.  2d  680,  681  (2nd 
Cir.,  1936);  Skirven  et  al.  v.  Mesta  et  al.,  141  F.  2d  668,  672  (10th  Cir., 
1944)  wherein  it  is  said:  “On  appeal  from  an  appealable  order  or  from 
the  final  judgment,  all  interlocutory  orders  affecting  the  rights  of  the 
parties  in  respect  of  the  matters  in  question  between  them  are  open  to 
review.” 
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once  dismissed  should  not  require  reply  in  this  brief,  but 
because  of  appellee's  emphasis  on  this  argument  it  is  im¬ 
portant  to  restate  certain  elements  of  the  case  which  ap¬ 
pellee  overlooks. 

Mow  has  never  defied  any  order  of  this  Court  or  of  the 
District  Court.  Neither  this  Court  nor  the  lower  court  has 
ever  issued  an  order  directing  Mow  to  appear  for  deposi¬ 
tion.  No  such  order  has  ever  been  applied  for.  Can  a  liti¬ 
gant  be  in  defiance  of  an  order  which  was  never  issued? 

It  should  l>e  enough  to  say  that  Mow  appeals  from  the 
order  of  December  10,  1951,  as  a  matter  of  right,  not  at  the 
Court’s  discretion.  The  word  of  action  of  Title  28,  Section 
1292,  is  “shall,”  not  “may,”  and  the  recognized  rule  is  that 
where  a  party  has  a  right  to  appeal  by  statute,  the  Court 
cannot  deprive  him  of  such  right.  The  general  rule  is  set 
out  at  4  C.J.S.,  Appeal  and  Error ,  pp.  390,  391,  that: 

“In  the  absence  of  a  statutory  provision  otherwise, 
a  party  is  not  deprived  of  his  right  of  appeal  from  a 
judgment,  order  or  decree  against  him  by  the  fact  that 
he  has  been  or  is  a  nonresident  or  absent  from  the 
state,  even  though  he  remains  without  the  state  for  the 
purpose  of  avoiding  service  of  an  order  of  examination, 
or  is  a  fugitive  from  justice  ...” 

None  of  the  cases  cited  and  relied  on  by  appellee  support 
the  proposition  that  a  contrary  conclusion  should  be  drawn 
in  this  case. 

Appellee’s  argument  that  Mow  is  deprived  of  the  right  to 
appeal  because  he  voluntarily  absented  himself  from  the 
jurisdiction  rings  with  a  curiously  hollow  sound  in  the 
light  of  Mow's  present  situation  in  Mexico  which  was 
directly  caused  by  actions  of  the  Chiang  Kai-shek  govern¬ 
ment.  Mow  cannot  return  to  this  jurisdiction  because  he 
is  physically  incarcerated  in  a  penitentiary  of  the  Republic 
of  Mexico.  He  is  in  that  penitentiary  at  the  request  of  the 
Ambassador  of  the  Chiang  Kai-shek  government  in  Mexico 
pending  presentation  of  proof  of  the  Chiang  Kai-shek 
charges.  Appellee  certainly  should  not  be  allowed  to  com- 
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plain  of  Mow’s  absence  from  the  jurisdiction  when  the  con¬ 
tinuation  of  that  absence  is  a  result  of  appellee’s  own 
actions. 

CONCLUSION 

Appellants  again  submit  that  the  motion  to  dismiss  for 
lack  of  jurisdiction  should  have  been  granted,  the  prelimi¬ 
nary  injunction  should  have  been  denied,  the  order  appoint¬ 
ing  and  continuing  the  custodian  should  be  set  aside  and 
vacated,  and  the  order  of  March  3,  1952  making  the  pre¬ 
liminary  injunction  against  Mow  permanent,  striking  Mow’s 
pleadings,  entering  a  default  judgment  against  Mow  and 
referring  the  cause  to  the  Auditor  for  an  accounting,  should 
be  reversed,  and  both  causes  in  Xo.  11,265  and  Xo.  11,392 
should  be  remanded  with  instructions  to  dismiss  the  com¬ 
plaint  and  terminate  the  proceedings  for  lack  of  jurisdiction. 

Respectfully  submitted, 

William  A.  Roberts, 
Warren  Woods, 

Counsel  for  Appellants, 
400  DeSales  Building, 
Washington  6,  D.  C. 

Of  Counsel: 

Irene  Kennedy, 

Edward  G.  Villalon, 

Roberts  &  McInnis, 

400  DeSales  Building, 

Washington  6,  D.  C. 
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ADDENDUM  A 

District  of  Columbia,  55. 

The  undersigned  on  oath,  deposes  and  says : 

(1)  My  name  is  Eduardo  Baz.  I  am  a  citizen  of  the 
Republic  of  Mexico  and  a  resident  of  Mexico  City,  age  34. 
My  address  in  Mexico  City  is  84  Avenida  San  Juan  de 
Letran,  Mexico  City,  D.F.,  Mexico.  I  am  a  lawyer  by  pro¬ 
fession  and  was  admitted  to  practice  before  all  of  the  courts 
of  the  Republic  of  Mexico  on  November  4, 1938,  after  gradu¬ 
ation  from  the  law  school  of  the  National  University  of 
Mexico.  Since  my  admission  to  practice  I  have  engaged 
in  the  general  practice  of  criminal  and  civil  law  in  Mexico 
City.  For  the  last  four  years  I  have  also  served  as  pro¬ 
fessor  of  civil  law  at  the  National  University  of  Mexico. 

(2)  During  the  month  of  August  1952  I  was  employed 
as  one  of  counsel  for  Lt.  General  P.  T.  Mow  in  connection 
with  an  extradition  request  presented  to  the  Secretary  of 
Foreign  Affairs  for  the  Republic  of  Mexico  by  the  Ambas¬ 
sador  of  the  Chinese  Nationalist  Government  to  the  Re¬ 
public  of  Mexico.  It  is  my  understanding  that  this  request 
was  presented  to  the  Secretary  of  Foreign  Affairs  of  the 
Republic  of  Mexico  by  the  Chinese  Ambassador  on  August 
7,  1952,  and  on  that  date  General  Mow  was  taken  into 
custody  by  the  Federal  Judicial  Police  of  Mexico  and  in¬ 
carcerated  in  the  penitentiary  of  Mexico  City.  T  have  been 
engaged  along  with  other  counsel  in  Mexico  City  to  repre¬ 
sent  General  Mow  in  opposition  to  the  extradition  request. 

(3)  Under  the  law  of  the  Republic  of  Mexico  when  a 
recognized  foreign  government  requests  the  extradition  of 
an  alien  citizen  of  that  foreign  government  temporarily 
sojourning  or  residing  in  Mexico,  the  government  of  Mexico 
may  place  such  alien  resident  of  Mexico  in  a  penitentiary 
and  hold  him  there  in  custody  until  the  duly  constituted 
authorities  of  the  Republic  of  Mexico  determine  through 
judicial  and  administrative  procedures  whether  the  extradi- 
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tion  request  should  be  honored.  The  Republic  of  Mexico 
does  not  have  an  extradition  treaty  with  the  Chinese  Na¬ 
tionalist  Government.  The  question  of  the  extradition  of 
General  Mow  must  therefore  be  decided  under  the  general 
extradition  law  of  Mexico.  This  law  provides  that  a  foreign 
country  seeking  the  extradition  from  Mexico  of  one  of  its 
citizens  must  present  its  formal  complaint  and  substantiat¬ 
ing  evidence  thereof  within  three  months  after  the  arrest 
of  the  individual  involved.  As  of  the  date  of  the  execution 
of  this  affidavit  neither  General  Mow  nor  his  counsel  in 
Mexico  City  have  been  notified  of  the  filing  of  the  complaint 
and  substantiating  proof  by  the  Chinese  Nationalist  Gov¬ 
ernment.  Nevertheless,  General  Mow  remains  in  the  peni¬ 
tentiary  of  Mexico  City  under  the  restraint  of  the  govern¬ 
ment  of  the  Republic  of  Mexico  and  must  remain  incar¬ 
cerated  und^r  Mexican  law  until  there  has  been  a  final  reso¬ 
lution  by  the  authorities  of  the  Republic  of  Mexico  pursuant 
to  the  general  extradition  law  of  the  Republic  of  Mexico  of 
the  question  of  his  extradition  to  Formosa.  He  is,  therefore, 
physically  unable  to  return  to  the  jurisdiction  of  the  courts 
of  the  United  States. 

(4)  I  have  studied  English  since  primary  school  and  I  am 
fluent  in  speaking  and  writing  the  language.  It  has,  there¬ 
fore,  been  unnecessary  to  make  this  affidavit  in  Spanish  and 
have  it  translated  for  me. 

Eduardo  Baz. 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  this 
23rd  day  of  September,  1952. 

Vera  B.  Hopkins, 

Notary  Public. 

My  Commission  Expires  October  14,  1956. 
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ADDENDUM  B 

State  of  New  York, 

County  of  Nassau 

DR.  LIANG  CHIEN  CHA  being  duly  sworn,  deposes  and 
says:  That  he  resides  at  2001  -  19th  Street,  N.  W.,  Washing¬ 
ton,  D.  C. ;  that  he  is  over  the  age  of  twenty-one  years,  and 
that  he  is  and  at  all  times  hereinafter  mentioned  was  Vice 
Minister  of  Justice  of  the  Republic  of  China. 

That  the  following  property:  (1)  Currency  of  the  United 
States  of  America  of  the  value  of  more  than  Five  Hundred 
($500)  Dollars,  (2)  books,  records,  cancelled  checks,  vouch¬ 
ers,  letters  and  communications  of  the  value  of  more  than 
Five  ($500)  Hundred  Dollars,  being  the  property  of  the 
Republic  of  China,  has  and  have  been  stolen  from  the  Re¬ 
public  of  China  at  the  District  of  Columbia  in  the  United 
States  of  America;  that  said  property  has  been  stolen  by 
one  Pang  Tsu  Mow  and  by  one  V.  S.  Hsiang,  each  aiding 
and  abetting  the  other;  and  that  some  of  said  property  is 
now  in  the  possession  of  Chao-Chow  Mow,  being  the  wife 
of  Pang  Tsu  Mow,  at  Great  Neck,  Nassau  County,  State  of 
New  York,  and  is  concealed  in  and  about  certain  premises 
known  and  designated  as  No.  50  Nassau  Drive,  Great  Neck, 
in  the  Town  of  North  Hempstead,  Nassau  County,  New 
York. 

That  the  facts  upon  which  this  affidavit  is  based  are  as 
follows : 

Pang  Tsu  Mow  was  one  of  the  Purchasing  Agents  for 
the  Republic  of  China  and  as  such  maintained  a  Purchasing 
Office  at  2110  Leroy  Place,  N.  W.,  Washington,  D.  C.,  and 
maintained  various  bank  accounts  in  which  was  deposited 
the  monies  entrusted  to  him  for  the  making  of  such  pur¬ 
chases. 

During  the  year  1951  Pang  Tsu  Mow  stole  sums  of  money 
belonging  to  the  Republic  of  China  out  of  the  above  men¬ 
tioned  accounts,  exceeding  Five  Hundred  ($500)  Dollars. 

Pang  Tsu  Mow  also  stole  all  of  the  books  of  account, 
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ledgers,  and  cancelled  vouchers  containing  the  fiscal  records 
of  said  Purchasing  Office  of  the  Republic  of  China,  in  which 
he  was  employed,  and  said  fiscal  records  are  valued  at  more 
than  Five  Hundred  ($500)  Dollars. 

On  or  about  August  9,  1952,  Pang  Tsu  Mow  was  arrested 
by  the  authorities  of  the  Republic  of  Mexico  in  the  State 
of  Morelos,  Republic  of  Mexico,  and  is  now  in  the  custody 
of  said  authorities  pending  extradition  to  Formosa. 

At  the  time  of  Pang  Tsu  Mow’s  arrest  in  Morelos,  the 
Assistant  to  the  Procurator  General  of  the  Republic  of 
Mexico  requested  that  deponent  inspect  the  documents 
seized  in  Pang  Tsu  Mow’s  home  at  the  time  of  his  arrest, 
and  that  deponent  translate  such  documents  as  might  be 
in  Chinese  referring  to  the  theft  of  funds  and  financial  rec¬ 
ords  of  the  Republic  of  China. 

Accordingly  deponent  inspected  the  documents  seized  at 
the  time  of  Pang  Tsu  Mow’s  arrest  and  found  among  such 
documents  letters  from  several  persons,  including  the  wife 
of  Pang  Tsu  Mow,  Chao-Chow  Mow,  written  to  Pang  Tsu 
Mow,  in  which  it  was  stated  that  some  of  the  property 
above  referred  to  had  been  removed  from  Washington, 
D.  C.,  and  placed  in  the  house  at  No.  50  Nassau  Drive, 
Great  Neck,  Nassau  County,  New  York. 

The  property  herein  above  mentioned  and  referred  to  so 
far  as  the  books,  records,  cancelled  checks,  vouchers,  letters, 
communications  and  documents  may  be  further  described 
and  identified  by  means  of  the  following: 

Some  of  the  aforesaid  property,  papers  and  documents 
are  identified  by  writings  and  endorsements  and  references 
thereon  bearing  the  name,  designation,  title  and  insignia  of 
the  Republic  of  China;  as  to  some  of  the  said  documents 
they  are  identified  by  the  name,  marking,  stamp,  designa¬ 
tion  and  insignia  of  the  Chinese  Air  Force  of  the  Republic 
of  China;  and  as  to  some  of  said  documents  and  writings 
by  the  signatories  and  designations  of  Three-Men  Control, 
in  the  names  of  Mow,  Pee,  Yu,  Hsiang  Teng  and  Ting  Teng, 
and  Colton ;  and  as  to  some  of  said  documents  being  records 
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relating  to  bank  accounts  of  the  Air  Force  of  the  Republic 
of  China  aforesaid  in  certain  banks  as  follows : 

National  Bank  of  Washington  No.  1 
National  Bank  of  Washington  No.  2 
Riggs  Banks  No.  1 

National  Savings  and  Trust  (Washington) 

National  Bank  of  Washington  No.  3 
Bank  of  Montclair,  Montclair,  New  Jersey 
Bankers  Trust 

Central  Hanover  Bank  and  Trust 

Chemical  Bank  and  Trust 

Guaranty  Trust  Co.  of  New  York 

Bank  of  New  York  and  Fifth  Avenue  Bank 

Riggs  Bank  No.  2 

Standard  Parts  Corporation 

Credit  Suisse  -  Swiss  Banking  Corporation, 
and  any  and  all  other  bank  accounts  or  records  bearing  the 
name  “Republic  of  China”  and  any  and  all  records  and 
accounts  bearing  the  name  “Chinese  Air  Force  of  the 
Republic  of  China”,  and  any  and  all  records  and  accounts 
bearing  the  name  “Chinese  Air  Force  Library”  and  any  and 
all  records  and  accounts  bearing  the  name  “Standard  Parts 
Corporation.” 

Liang  Chien  Cha 

Sworn  to  before  me  this 
19th  day  of  August  1952. 

Leslie  J.  Ekexburg,  Judge 
District  Court,  First  District. 
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I. 

PLEADINGS,  DOCKET  ENTRIES  AND  OTHER 

PAPERS 

432  Filed  Dec  14  1951 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  4741-51 
Republic  of  China,  Plaintiff , 


•  v. 

Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  Defendants. 

Second  Report  of  the  Custodian  and  Inventory 

The  undersigned,  William  P.  MacCracken,  reports  that 
pursuant  to  the  order  of  this  Court,  entered  on  the  29th 
day  of  November,  1951,  and  the  oral  instruction  given  him 
by  the  Court  on  the  10th  day  of  December,  1951,  he  has 
prepared  an  inventory  by  rooms  of  the  furnishings,  equip¬ 
ment,  and  of  all  other  property  contained  in  said  premises, 
which  is  hereto  attached  and  by  reference  made  a  part 
hereof.  The  Custodian  is  informed  that  practically  all  of 
the  floor  coverings  and  much  of  the  furniture  and  furnish¬ 
ings  suitable  for  a  residence  are  the  property  of  the  own¬ 
ers  of  the  building.  In  making  this  inventory,  no  attempt 
has  been  made  to  indicate  which  of  the  furnishings  belong 
to  the  Chinese  Air  Force  Office  in  the  USA,  and  which  be¬ 
long  to  the  owners  of  the  premises;  nor  has  any  attempt 
been  made  to  indicate  the  exact  contents  of  the  file  cabinets 
which  were  found  upon  the  premises.  However,  the  Cus¬ 
todian  is  in  the  process  of  securing  information  as  to  which 
of  said  files  have  a  direct  bearing  upon  the  controversy  in 
question,  and  which  are  needed  to  carry  on  the  procurement 
program  of  the  plaintiff. 

433  The  Custodian  has  made  available  to  the  plaintiff 
and  its  attorneys  such  papers  and  records  as  appear 
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to  require  immediate  attention  in  order  that  the  procure¬ 
ment  program  of  the  plaintiff  may  be  carried  forward. 
Since  December  10,  1951,  neither  the  defendants  nor  their 
attorneys  have  made  any  request  upon  the  Custodian  for 
access  to  the  files,  records,  or  the  premises  at  2110  Leroy 
Place,  N.  W.  Neither  has  any  attempt  been  made  to  de¬ 
liver  to  the  Custodian  the  files  and  records  which  William 
Roberts  informed  the  Court  were  in  a  public  warehouse 
stored  in  his  name. 

The  Custodian  also  reports  that  as  of  December  11, 1951, 
the  National  Savings  and  Trust  Company  of  Washington, 
D.  C.,  advised  the  Custodian  that  there  is  in  that  bank  a 
checking  account  entitled,  “Division  of  Technical  Train¬ 
ing  and  Development,  Chinese  Air  Force”,  checking  No. 
130296,  with  a  balance  of  $180,220.92.  Further,  the  Cus¬ 
todian  reports  that  there  is  on  deposit  in  the  National  Bank 
of  Washington  to  the  credit  of  the  Chinese  Air  Force  ap¬ 
proximately  $365,000 ;  and  in  addition  thereto  by  reason  of 
outstanding  letters  of  credit  there  is  approximately  $60,000 
available  to  contractors  having  dealings  with  the  Chinese 
Air  Force.  The  Custodian  is  also  informed  and  believes 
that  there  is  a  checking  account  in  the  Calvert  Street 
Branch  of  the  American  Security  and  Trust  Company  in 
which  there  is  a  balance  of  approximately  $7,000.  He  has 
reason  to  believe  that  there  may  be  other  sums  on  deposit 
with  banks  both  in  and  outside  the  District  of  Columbia, 
the  names  of  which  banks  and  the  amounts  are  at  present 
unknown  to  the  Custodian. 

The  Custodian  further  reports  that  many  of  the  filing 
cabinets  and  desk  drawers,  particularly  those  in 
434  Room  D-l  on  the  Fourth  Floor  which  was  apparently 
the  office  where  the  accounting  records  were  kept, 
were  empty,  or  contained  very  few  papers. 

Guards  are  still  being  maintained  around-the-clock  and 
have  been  paid  from  funds  furnished  by  the  plaintiff,  as 
has  the  rent  for  the  month  of  December  in  the  sum  of  $650. 

Wherefore,  the  Custodian  requests  that  the  Court  ap- 
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prove  the  actions  heretofore  and  herein  reported  and  that 
he  be  given  such  further  instructions  as  to  the  Court  may 
seem  just  and  proper. 

Respectfully  submitted, 

William  P.  MacCracken 

•  ••••*•••• 

451  Filed  Dec  27  1951 

Answer  to  Motion  for  Leave  to  Take  Depositions  Pending 

Appeal 

Comes  now  Plaintiff  by  its  attorneys  and  for  answer  to 
the  motion  to  take  depositions  pending  appeal  shows : 

1.  Defendants’  appeal  from  this  Court’s  order  granting 
a  preliminary  injunction  does  not  prevent  taking  deposi¬ 
tions  in  the  usual  way  under  Rules  26  and  30  of  the  Fed¬ 
eral  Rules  of  Civil  Procedure. 

2.  The  scandalous  allegations  of  defendants’  motion  are 
therefore  irrelevant. 

3.  In  no  event  should  depositions  be  allowed  prior  to 
filing  of  answer  to  the  complaint. 

Wherefore,  plaintiff  prays  that  defendants’  motion  be 
denied. 

4.  Oral  argument  is  requested. 

William  E.  Leahy 
William  E.  Leahy 
William  J.  Hughes,  Jr. 

William  J.  Hughes,  Jr. 
Attorneys  for  Plaintiff. 

Robert  P.  Pattersox, 

Of  Counsel 

•  ••••••••• 

455  Filed  Jan  7  1952 

Third  Report  of  the  Custodian  and  Supplemental  Inventory 

The  undersigned,  William  P.  MacCracken,  reports  that, 
since  the  submission  of  his  Second  Report  dated  Decern- 
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ber  14,  1951,  he  has  with  the  assistance  of  representatives 
of  the  plaintiff  prepared  a  more  complete  inventory  of  the 
files  and  records  which  were  and  are  in  the  premises  at  2110 
Leroy  Place,  N.  W.,  Washington,  D.  C.,  copies  of  which  in¬ 
ventories  are  filed  herewith,  by  reference  made  a  part 
hereof  and  marked  for  identification,  Custodian’s  Exhibit 
A.  There  is  also  submitted  with  this  report  a  set  of  24 
photographs  of  the  interior  of  the  premises,  which  are 
marked  for  identification,  Exhibits  B-l  to  B-24,  both  inclu¬ 
sive,  are  filed  herewith  and  by  reference  made  a  part 
hereof.  While  these  photographs  were  taken  approximately 
two  weeks  after  the  Custodian  took  possession  of  the  prem¬ 
ises,  the  interior  remained  substantially  in  the  same  condi¬ 
tion  as  it  was  on  November  29  when  the  Custodian  was 
appointed. 

456  On  December  21, 1951,  an  order  was  entered  direct¬ 
ing  that  four  trunks  containing  papers  pertaining  to 
the  Chinese  Air  Force  Office  in  USA  held  in  the  Security 
Storage  Warehouse  be  delivered  to  the  Custodian.  On  De¬ 
cember  24,  1951,  William  A.  Roberts,  Esq.,  one  of  the  at¬ 
torneys  for  the  defendants,  delivered  to  the  Custodian  a 
letter  addressed  to  the  Security  Storage  Company,  direct¬ 
ing  that  eight  trunks  in  said  warehouse  be  made  available 
to  the  Custodian,  copy  of  which  letter  is  attached  hereto,  by 
reference  made  a  part  hereof,  and  marked  for  identifica¬ 
tion,  Exhibit  C,  together  with  two  keys  to  the  padlock  re¬ 
ferred  to  in  said  letter.  Thereupon  the  Custodian  went  to 
the  Security  Storage  Warehouse,  presented  his  letter  of 
authorization  and  in  the  presence  of  one  of  the  employees 
of  the  warehouse  company  went  to  said  room  and  inspected 
the  contents.  It  was  found  to  contain  eight  apparently  new 
trunks,  commonly  known  as  foot  lockers,  and  three  card¬ 
board  transfer  files,  one  metal  card  file  and  a  package  con¬ 
taining  three  bound  volumes  written  in  Chinese.  A  casual 
inspection  of  the  contents  of  one  of  the  foot  lockers  dis¬ 
closed  that  many  of  the  documents  were  written  in  Chinese 
and  that  it  would  be  difficult  for  the  Custodian  to  properly 
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identify  and  make  an  accurate  inventory  of  the  contents. 
Therefore,  the  Custodian  suggested  to  the  attorneys  for 
the  parties  the  desirability  of  having  the  contents  of  the 
trunks  and  files  in  said  warehouse  photographed  on  micro¬ 
film  and  made  available  to  counsel  for  both  parties  as  well 
as  to  the  Court. 

457  The  Custodian  arranged  with  representatives  of 
Remington  Rand  Inc.  under  his  personal  supervision 
to  make  a  casual  inspection  of  the  contents  of  the  lockers 
in  order  to  estimate  the  cost  of  making  such  a  record  and 
has  been  advised  that  it  would  be  in  the  neighborhood  of 
$700  for  the  original  and  $50  for  each  print.  The  attorneys 
for  the  plaintiff  have  informed  the  Custodian  that  the 
plaintiff  is  willing  to  pay  the  expense  of  making  such  a 
record  but  the  attorneys  for  the  defendants  have  declined 
to  give  their  consent  stating  that  they  were  themselves  not 
familiar  with  the  contents  of  the  trunks  and  transfer  cases 
and  what  portion  thereof,  if  any,  were  classified  as  con¬ 
fidential  and  secret.  The  Custodian  is  informed  and  be¬ 
lieves  that  Remington  Rand  Inc.  has  a  laboratory  in  this 
area  in  which  the  work  would  be  done  and  that  said  labora¬ 
tory  and  the  personnel  employed  have  been  approved  by 
the  United  States  authorities  to  handle  classified  and 
secret  material  in  making  microfilm  records  thereof  and 
the  Custodian  believes  that  the  work  could  be  done  without 
endangering  the  security  of  the  plaintiff  or  the  United 
States  Government.  Since  securing  the  preliminary  esti¬ 
mate  of  the  cost  of  microfilming  the  papers  in  the  ware¬ 
house,  the  Custodian  has  made  a  further  casual  examina¬ 
tion  of  the  contents  of  each  of  the  trunks  and  transfer  files 
but  did  not  discover  any  cancelled  checks,  bank  statements, 
or  books  of  account.  The  Custodian  is  informed  by  em¬ 
ployees  of  the  Security  Storage  Warehouse  that  the  con¬ 
tents  of  the  room  which  is  now  subject  to  his  control  was 
placed  in  the  warehouse  on  the  5th  day  of  December  1951 
and  that  since  said  date  no  one  has  had  access  to  the  room, 
save  and  except  on  the  three  occasions  when  the  Custodian 
was  present. 
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458  The  Custodian  also  reports  that  he  has  continued 
to  maintain  a  guard  at  the  premises  of  2110  Leroy 
Place,  N.  W.,  Washington,  D.  C.  and  to  make  the  records 
therein  available  to  the  inspection  of  the  parties  to  this  liti¬ 
gation,  and  their  accredited  representatives  and  that  the 
mail  which  has  been  delivered  to  said  address  had  been  de¬ 
livered  in  bundles  which  have  been  opened  and  the  contents 
sorted  by  the  Custodian.  Such  mail  as  appeared  to  be  ad¬ 
dressed  to  the  defendants  or  individuals  formerly  employed 
on  the  premises  has  been  delivered  unopened  to  the  attor¬ 
neys  for  the  defendants  and  that  which  was  addressed  to 
the  Chinese  Air  Force  Office  has  been  opened  and  made 
available  to  the  representatives  of  the  plaintiff  in  order 
that  the  procurement  program  of  the  plaintiff  might  be 
carried  out. 

Funds  with  which  to  pay  the  rent  for  the  premises  and 
the  guards  have  been  furnished  to  the  Custodian  by  the 
plaintiff  and  dispersed  by  him. 

The  Custodian  recommends  that  an  Order  be  entered 
granting  the  Custodian  authority  to  have  a  microfilm  rec¬ 
ord  made  of  the  contents  of  the  trunks,  transfer  files  and 
card  file  which  were  placed  under  his  control  pursuant  to 
the  Order  of  Court  entered  on  December  21,  1951. 

Wherefore,  the  Custodian  requests  that  the  Court  ap¬ 
prove  the  actions  heretofore  and  herein  reported  and  that 
he  be  given  such  further  instructions  as  to  the  Court  may 
seem  just  and  proper. 

Respectfully  submitted, 

William  P.  MacCracken 
William  P.  MacCracken, 
Custodian. 

January  7th  1952. 
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568  Filed  Jan.  8  1952 

Notice  to  Take  Deposition 

To:  Wra.  A.  Roberts 
Roberts  &  Mclnnis 
DeSales  Building 
Washington  6,  D.  C. 

Please  take  notice  that  at  11:00  o’clock,  A.  M.,  on  Thurs¬ 
day,  January  17,  1952,  in  the  offices  of  William  E.  Leahy, 
1000  Bowen  Building,  821  Fifteenth  Street,  N.W.,  Wash¬ 
ington,  D.  C.,  plaintiff  in  the  above-entitled  cause  will  pro¬ 
ceed  to  take  the  deposition  of  Pang-Tsu  Mow,  2718-32nd 
Street,  N.W.,  Washington,  D.  C.,  defendant  herein,  upon 
oral  examination  pursuant  to  the  Federal  Rules  of  Civil 
Procedure  before  Lucius  V.  Friedli,  a  Notary  Public  in  and 
for  the  District  of  Columbia,  or  some  other  person  author¬ 
ized  by  law  to  take  depositions,  for  the  purpose  of  dis¬ 
covery  and/or  evidence,  such  deposition  to  continue  there¬ 
after  until  completed. 

Wm.  E.  Leahy 
Wm.  J.  Hughes,  Jr. 
Attorneys  for  Plaintiff 

Robert  P.  Patterson 
Of  Counsel 

«••••••••• 

572  Filed  Jan.  14  1952 

Motion  to  Vacate  Order  of  December  21,  1951 

Come  now  the  defendants,  Pang-Tsu  Mow  and  Ve-Shuen 
Hsiang,  by  their  attorneys,  Roberts  &  Mclnnis,  and  move 
this  Honorable  Court  to  vacate  its  Order  of  December  21, 
1951  ordering  that  four  trunks  now  being  held  in  the  Secur¬ 
ity  Storage  Company  warehouse  be  delivered  to  William 
P.  MacCracken,  custodian,  and  for  grounds  of  this  motion 
say: 

1.  The  said  Order  of  December  21,  1951  was  not  issued 
pursuant  to  any  motion  of  plaintiff  or  notice  to  defendants. 
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and  was  made  without  affording  the  parties  an  opportunity 
to  be  heard. 

2.  The  said  Order  of  December  21, 1951  extends,  enlarges 
and  is  radically  different  from  the  Order  of  November  29, 
1951  designating  a  disinterested  person  to  take  possession 
of  the  premises  and  the  contents  thereof  at  2110  LeRoy 
Place,  N.  W.,  Washington,  D.  C.,  occupied  by  the  Chinese 
Air  Force  Office  in  U.S.A.  This  Order  did  not  provide 
that  Mr.  MacCracken,  who  was  designated  as  the  dis¬ 
interested  person,  was  to  take  possession  of  any  property 
that  was  not  in  the  building  in  which  the  Chinese  Air  Force 

Office  was  located  and  the  Order  of  December  21, 
573  1951  directing  delivery  of  the  trunks  to  Mr; 

MacCracken  in  the  Security  Storage  Company  ware¬ 
house  materially  enlarged  the  Order  of  November  29,  1951. 

3.  The  materials  seized  under  the  Order  were  not  cor¬ 
rectly  described  and  include  at  least  ten  unidentified  con¬ 
tainers. 

4.  The  trunks  ordered  to  be  delivered  to  the  custodian 
are  the  property  of  persons  not  parties  to  this  action  who 
have  resigned  from  the  Chinese  Air  Force,  and  were 
voluntarily  turned  over  to  counsel  for  defendants  and 
placed  in  storage  for  safekeeping.  There  has  been  no 
showing  that  the  contents  of  the  said  trunks  are  material 
or  relevant  to  the  issues  in  the  instant  proceeding. 

5.  The  trunks  are  known  to  contain  secret  and  confi¬ 
dential  miltary  information,  and  disclosure  of  the  contents 
may  gravely  endanger  the  lives  and  safety  of  large 
numbers  of  persons. 

6.  The  Court  was  advised  that  the  trunks  had  been 
placed  in  a  bonded  warehouse  and  would  be  kept  there.  The 
property  will  not  be  destroyed  or  removed.  Without  a 
demand  by  plaintiff  and  affirmation  that  the  contents  of  the 
trunks  were  material  and  relevant  to  the  issues  involved,  a 
search  or  seizure  without  consent  of  defendants’  counsel 
would  be  unreasonable  and  in  violation  of  the  right  of 
privacy  guaranteed  by  the  Fourth  Amendment  to  the  Con- 
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stitution  which  promises  security  against  unreasonable 
searches  and  seizure. 

7.  Since  an  appeal  was  taken  by  defendants  on  December 
12,  1951  from  the  Order  of  this  Court  entered  on 
December  10,  1951,  it  is  submitted  that  any  extension  of 
authority  in  the  custodian  over  property  outside  the 
premises  at  2110  LeRoy  Place,  N.  W.  should  await  the 
decision  of  the  Court  of  Appeals  and  that  the  Order 
574  of  December  21, 1951  should  be  vacated. 

8.  The  reports  of  the  Custodian  and  his  state¬ 
ments  show  that  in  performance  of  the  inventory  he  is  dis¬ 
closing  the  content  of  all  papers  coming  into  his  possession 
to  agents  of  the  plaintiff  and  that  he  proposes  to  use  and 
disclose  the  contents  of  the  trunks  and  containers  in  ques¬ 
tion  in  violation  of  the  basic  principles  of  discovery  in  civil 
actions. 

9.  As  of  August  21,  1951  and  since  grave  and  serious 
charges  of  military  offenses  of  a  penal  nature  have  been 
made  and  published  by  Chiang  Kai-shek  and  his  emissaries 
against  the  defendants  and  the  actions  here  sought  to  be 
prevented  are  in  aid  of  the  said  charges  and  constitute  a 
gross  abuse  of  the  civil  judicial  processes  of  the  United 
States  for  an  unlawful  purpose. 

Respectfully  submitted, 

Roberts  &  McInnis 

By  William  A.  Roberts 
Warren  Woods 
Counsel  for  Defendants 
400  De  Sales  Building 
Washington  6,  D.  C. 

#••••••••• 

579  Filed  Jan.  14  1952 

Order 

This  cause  coming  on  for  hearing  on  defendants’  motion 
to  extend  time  within  which  they  may  file  answer  to  plain- 
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tiff’s  complaint,  and  upon  consideration  of  the  pleadings 
and  argument  of  counsel,  it  is  by  the  Court  this  14th  day  of 
January,  1952,  hereby 

Ordered  That  said  motion  be,  and  the  same  is  hereby 
denied,  and  defendants  are  directed  to  file  an  answer  on  or 
before  January  21,  1952. 

Jas.  W.  Morris 
Judge 

•  ••••••••• 

580  Filed  J an.  14  1952 

Order 

Upon  motion  of  the  defendants  to  take  the  deposition  of 
certain  witnesses  to  perpetuate  their  testimony,  pursuant 
to  Buie  27  of  the  Federal  Buies  of  Civil  Procedure,  it  was 
agreed  by  counsel  in  open  court  that,  in  lieu  of  notice  re¬ 
quired  for  the  taking  of  depositions  for  purposes  of  dis¬ 
covery,  such  depositions  could  be  taken  on  February  1, 
1952,  and  that  the  four  witnesses  whose  depositions  were 
sought  to  be  taken,  and  who  are  now  in  this  jurisdiction, 
would  not  leave  the  jurisdiction  without  ample  notice  first 
being  given  to  the  defendants.  With  respect  to  the  fifth 
witness,  who  plaintiff  stated  had  already  left  the  jurisdic¬ 
tion,  it  was  not  made  to  appear  that  any  order  of  the  Court, 
or  agreement  of  the  parties,  is  necessary  at  this  time. 

It  was  thereupon  considered  by  the  Court  that  there  was 
no  occasion  to  grant  the  motion  to  take  the  depositions  for 
the  perpetuation  of  testimony,  and  in  view  of  the  agreement 
stated,  said  motion  is  hereby  denied. 


January  14,  1952. 


Jas.  W.  Morris 
Judge 
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581  Filed  Jan.  15  1952 

Motion  to  Vacate  and/or  Postpone  the  Taking  of 

Depositions  of  Pang-Tsu  Mow  and  Ve-Shuen  Hsiang 

Come  now  the  defendants  Pang-Tsu  Mow  and  Ve-Shuen 
Hsiang,  by  their  attorneys,  and  move  this  Honorable  Court 
to  set  aside,  vacate,  and/or  postpone  the  depositions  of  the 
defendants  herein,  w’hich  have  been  noticed  by  plaintiff  for 
Thursday,  January  17,  and  Friday,  January  18,  1952,  at 
the  offices  of  William  E.  Leahy,  1000  Bowen  Building, 
Washington,  D.  C.,  for  the  following  reasons,  To  Wit: 

1.  The  said  notices  are  ineffective  in  view  of  the 
pendency  of  an  appeal  and  the  failure  of  counsel  for  the 
plaintiff  to  comply  with  Rule  27(b)  of  the  Federal  Rules  of 
Civil  Procedure. 

2.  Urgent  commitments  of  counsel  for  the  defendants 
during  the  present  week  and  through  January  21,  1952, 
would  make  it  unfair  and  oppressive  to  the  parties  to  re¬ 
quire  their  submission  to  deposition  until  a  reasonable  time 
after  January  21,  1952. 

Defendants  also  move  that  this  motion  be  acted  upon  by 
the  Court  prior  to  January  17,  1952  since  the  times  noticed 
for  the  purpose  of  taking  the  depositions  of  Pang-Tsu  Mow 
and  Ve-Shuen  Hsiang  are  January  17  and  18,  1952, 
respectively,  and  there  is  insufficient  time  remaining 

582  to  allow  the  full  five  day  period  permitted  by  the 
Rules  for  response  hereto.  Notices  to  take  the 

depositions  of  the  defendants  were  not  received  by  counsel 
for  defendants  until  January  9,  1952. 

Wherefore  plaintiff  prays  that  this  motion  be  granted 
and  an  order  entered  vacating  the  notice  of  taking  the 
deposition  of  the  defendants,  or  in  the  alternative,  post¬ 
poning  the  taking  of  their  depositions  to  a  reasonable  time 
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after  January  21,  1952  to  be  arranged  at  the  mutual  con¬ 
venience  of  counsel. 

Respectfully  submitted, 

William  A.  Roberts 
Warren  Woods 

400  De  Sales  Building 
Washington  6,  D.  C. 

Attorneys  for  Defendants 

587  Filed  Jan.  16  1952 

Answer  to  Motion  to  Vacate  and/or  Postpone  Depositions 

For  answer  to  the  said  Motion  plaintiff  shows: 

1.  The  Court  of  Appeals  decision  of  January  12,  1952, 
dismissing  the  illegal  parts  of  the  appeal  coupled  with  this 
Court’s  Order  overruling  defendants’  Motion  to  Take 
Depositions  under  Rule  27(b),  destroys  the  last  vestige  of 
any  contention  that  depositions  from  now  on  must  be  taken 
pending  appeal  by  Motion,  as  distinguished  from  the  usual 
way  by  notice. 

2.  Defendants  need  not  have  burdened  this  Court  with 
an  application  to  postpone  the  present  depositions  be¬ 
cause  of  prior  commitments  of  counsel.  All  they  had  to  do 
was  to  telephone  the  undersigned  and  ask  for  the  con¬ 
tinuance. 

Plaintiff  hereby  agrees  to  a  postponement  of  the  deposi¬ 
tions  of  defendant  Mow  until  January  23,  1952,  same  time, 
same  place;  defendant  Hsiang,  January  24,  1952,  same 
time,  same  place. 

Wm.  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

Bowen  Building 
Washington  5,  D.  C. 

Attorneys  for  Plaintiff 
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590  Filed  Jan  21  1952 

Answer  to  Motion  to  Vacate  Order  of  December  21,  1951 

Comes  now  plaintiff  and  for  answer  to  defendants’ 
Motion  to  Vacate  this  Court’s  order  of  December  21,  1951, 
turning  over  certain  trunks  to  William  P.  McCracken, 
shows : 

1.  The  order  was  the  result  of  a  tender  of  the  trunks  by 
defendants’  counsel  and  his  request  that  this  Court  order 
their  disposition.  See  statements  of  William  A.  Roberts, 
Tr.  Dec.  4,  1951,  p.  12-13;  Dec.  6,  1951,  p.  50,  137-138;  Dec. 
10,  1951,  p.  150. 

2.  This  Court’s  order  of  December  21,  1951  merely 
supplemented  its  order  of  November  29,  1951  appointing 
a  custodian  and  directing  him  to  take  custody  of  records 
of  the  Chinese  Air  Force  Office  in  order  to  maintain  the 
status  quo.  There  is  no  reason  to  except  therefrom  similar 
records  found  in  the  possession  of  Mr.  Roberts  or  any 
other  person. 

William  E.  Leahv 
William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

William  J.  Hughes,  Jr. 
Attorneys  for  Plaintiff 

Robert  P.  Patterson 
Of  Counsel 


597  Filed  Jan  21  1952 

Motion  for  Order  Directing  Defendants  to  Deliver  to 
Custodian  All  Books  and  Records  of  Chinese  Air  Force 
Office  in  U.  S.  A.  in  Their  Possession  or  Under  Their 
Control 

Comes  now  plaintiff  by  its  attorneys  and  moves  this 
Court  for  an  Order  directing  defendant  Mow  and  defend¬ 
ant  Hsiang  to  deliver  or  cause  to  be  delivered  to  William 
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P.  McCracken,  custodian  herein,  at  2110  Leroy  Place,  N.  W., 
Washington,  D.  C. — 

all  books,  papers,  documents,  records  and  equipment  of 
the  Chinese  Air  Force  Office  in  U.  S.  A.,  and  any  other 
books,  papers,  documents  and  records  relating  to  the 
expenditures,  deposits,  transfers  or  disposals  of,  or 
other  dealings  with,  any  moneys  or  other  properties 
(or  the  proceeds  thereof)  entrusted  to  or  placed  under 
the  control  of  said  defendants  or  either  of  them  by 
plaintiff  or  any  branch  or  agency  of  plaintiff,  or  relat¬ 
ing  to  the  business  or  operations  of  the  Chinese  Air 
Force  Office  in  U.  S.  A. 

now  in  the  possession  of  or  under  the  control  of  said 
defendants  or  either  of  them,  their  agents,  representatives, 
employees  and  any  other  persons  under  their  control. 
598  Plaintiff  moves  that  the  said  books,  records,  etc. 

shall  be  held  by  the  custodian  in  safekeeping  with 
the  same  rights  of  access  thereto  as  provided  in  the  case  of 
other  papers  held  by  the  said  custodian  herein. 

For  cause,  plaintiff  shows : 

1.  By  order  dated  November  29, 1951,  this  Court  (Judge 
Kirkland)  directed  William  P.  MacCracken,  as  custodian, 
to  take  possession  of  all  records,  files,  books,  documents 
and  papers,  and  all  furnishings  and  equipment  of  the 
Chinese  Air  Force  Office  in  U.  S.  A.,  located  at  said  prem¬ 
ises,  subject  to  the  right  of  reasonable  access  thereto  by 
plaintiff  and  defendants. 

2.  In  December  defendants’  lawyer,  William  A.  Roberts, 
stated  in  open  court  that  pursuant  to  his  directions  there 
had  been  placed  in  the  Security  Storage  Warehouse  certain 
trunks  containing  papers  pertaining  to  the  Chinese  Air 
Force  Office  in  IT.  S.  A. 

3.  By  order  dated  December  21,  1951,  this  Court  (Judge 
Kirkland)  directed  that  the  said  trunks  be  delivered  to 
William  P.  McCracken,  custodian.  Actually,  there  were 
delivered  to  the  custodian  at  the  warehouse  eight  trunks, 
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three  cardboard  transfer  files,  one  metal  card  file,  and  a 
package  containing  three  bound  volumes. 

4.  Plaintiff  assumed  when  William  P.  McCracken  took 
possession  of  the  premises  of  the  Chinese  Air  Force  Office 
in  U.  S.  A.  on  November  29,  1951  that  all  of  the  books  and 
records  relating  to  the  operations  of  said  office  would  be 
found  on  those  premises.  When  it  was  discovered  that  such 
was  not  the  case  and  that  substantially  all  books  of  account, 

financial  records  and  supporting  vouchers  were  not 
599  at  the  Chinese  Air  Force  Office  at  2110  Leroy  Place, 
it  was  assumed  that  such  data  was  contained  in  the 
trunks  at  the  Security  Storage  Warehouse. 

5.  In  the  Third  Report  of  the  Custodian  to  the  Court, 
dated  January  7,  1952,  Mr.  McCracken  stated  that  he  had 
made  a  “casual  examination  of  the  contents  of  each  of 
the  trunks  and  transfer  files  but  did  not  discover  any  can¬ 
celled  checks,  bank  statements,  or  books  of  account.” 

6.  On  Friday,  January  11,  1952  and  W'ednedsav,  Janu¬ 
ary  16, 1952,  plaintiff  took  the  deposition  of  Major  Stephen 
Teng,  who  was  the  Finance  Officer  of  the  Chinese  Air 
Force  Office  in  U.  S.  A. 

7.  Major  Teng  testified  under  oath  that  in  May,  1951, 
defendant  Mow  ordered  him  to  hand  over  the  finance  books 
and  that  by  August  all  of  the  books  were  completely 
handed  over  to  Mow,  some  being  delivered  by  Teng  at 
Mow’s  office  at  2110  Leroy  Place,  and  others  being  delivered 
by  Teng  at  Mow’s  home  at  2718  32nd  Street,  N.  W.  An 
excerpt  of  Major  Teng’s  testimony  on  this  subject  is 
attached  hereto  as  Annex  A. 

8.  It  thus  appears  that  defendant  Mow  is  in  possession 
of  books,  records  and  papers  which  are  the  property  of  the 
Chinese  Air  Force  Office;  that  they  were  withdrawn  by 
defendant  from  premises  at  2110  Leroy  Place;  that  they 
are  in  no  way  the  private  property  of  defendant,  who  has 
no  right  to  hold  them. 
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600  Wherefore  plaintiff  prays  the  delivery  by  the 
defendants  to  William  P.  McCracken,  custodian 
herein,  of  the  foregoing  books,  records  and  papers. 

William  E.  Leahy 
William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

William  J.  Hughes,  Jr. 
Attorneys  for  Plaintiff 

Robert  P.  Patterson 
Of  Counsel 

*••••••••# 

605  Filed  Jan  21  1951 

Answer  of  Defendants 

First  Defense 

1.  The  complaint  for  accounting,  injunction  and  other 
relief  fails  to  state  a  claim  upon  which  relief  can  be 
granted. 

Second  Defense 

2.  Defendants  deny  that  this  Court  has  jurisdiction. 

Third  Defense 

3.  Defendants  deny  the  allegations  of  Paragraph  1  of  the 
complaint. 

4.  Defendants  deny  the  allegations  of  Paragraph  2  of 
the  complaint  and  assert  that  the  Republic  of  China  referred 
to  in  the  complaint  is  not  the  legally  recognized  Republic  of 
China  and  that  the  Chinese  Embassy  in  Washington,  acting 
through  the  person  of  Ambassador  V.  K.  Wellington  Koo, 
was  without  proper  authority  from  the  constitutional  Presi¬ 
dent  of  the  recognized  Republic  of  China  to  institute  this 
action. 

5.  Defendant  Mow  admits  that  he  was  and  now  is  a 

citizen  of  the  Republic  of  China  termporarily 

606  sojourning  in  the  District  of  Columbia,  but  denies 
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that  he  was  an  agent  of  plaintiff  at  any  of  the  times 
mentioned  in  the  complaint,  and  he  denies  that  the  Chinese 
Air  Force  Office  in  U.  S.  A.  was  abolished  on  April  30, 1951. 

6.  Defendant  Hsiang  admits  that  he  was  and  now  is  a 
citizen  of  the  Republic  of  China,  temporarily  sojourning 
in  the  District  of  Columbia.  Defendant  Hsiang  denies 
that  he  was  at  all  times  mentioned  in  the  complaint  acting 
as  an  agent  of  the  plaintiff  but  admits  that  from  January 
1,  1948  until  prevented  from  functioning  in  such  capacity 
by  order  of  the  Court,  he  was  the  executive  officer  of  the 
Chinese  Air  Force  Office  in  XJ.  S.  A.  in  direct  charge  of  pro¬ 
curement  matters.  Defendant  Hsiang  denies  all  other 
allegations  in  Paragraph  4  of  the  complaint  and  denies 
specifically  that  he  shared  with  General  Mow  control  over 
a  large  part  of  the  funds  alleged  to  have  been  entrusted  to 
or  placed  under  the  control  of  defendant  Mow. 

7.  Defendants  Mow  and  Hsiang  deny  the  allegations  of 
Paragraph  5  of  the  complaint 

8.  Defendants  deny  the  allegations  of  Paragraph  6  of  the 
complaint. 

9.  Defendants  deny  the  allegations  of  Paragraph  7  of 
the  complaint 

10.  Defendants  deny  the  allegations  of  Paragraph  8  of 
the  complaint. 

11.  Defendants  deny  the  allegations  of  Paragrali  9  of 
the  complaint. 

607  Fourth  Defense 

12.  Defendant  Mow  states  that  he  is  a  Lieutenant  General 
in  the  Chinese  Air  Force  and  has  been  serving  in  the  United 
States  as  deputy  director  of  the  Commission  on  Aero¬ 
nautical  Affairs  and  chief  representative  of  the  Chinese  Air 
Force  in  the  United  States  since  1943,  and  as  senior  air 
representative  to  the  United  Nations  Military  Staff  Com¬ 
mittee  since  March,  1946.  With  the  collapse  of  the  main¬ 
land  of  China  during  the  year  1949,  defendant  became 
increasingly  concerned  with  evidence  brought  to  his  atten- 


tion  in  the  United  States  of  the  corrupt  use  of  the  dwindling 
funds  available  to  his  country  for  the  procurement  of 
military  material  in  the  United  States.  On  frequent 
occasions  he  was  instructed  by  General  Chow,  Commanding 
General  of  the  Chinese  Air  Force  and  by  Generalissimo 
Chiang  Kai-shek,  head  of  the  Koumintang  party,  to  pay 
exorbitant  sums  of  money  for  equipment  and  supplies 
which  could  have  been  bought  at  a  much  lower  price  and 
to  transfer  American  dollars  to  Formosa,  Hongkong  and 
other  places  for  the  private  and  personal  use  of  various 
individuals. 

After  many  fruitless  efforts  to  prevent  such  corrupt  use 
of  monies,  the  defendant  Mow  returned  to  Formosa  during 
the  latter  part  of  October,  1950,  for  the  express  purpose 
of  bringing  to  the  personal  attention  of  Generalissimo 
Chiang  Kai-shek  documentary  evidence  of  graft  and  cor¬ 
ruption  in  connection  with  the  procurement  of  supplies. 
During  the  first  part  of  November,  1950,  General  Mow  had 
several  discussions  with  Generalissimo  Chiang  Kai-shek 
and  presented  to  him  and  to  his  confidential  secretary  and  to 
Madame  Chiang  Kai-shek  documentary  proof  in  a 
608  series  of  cases  showing  that  General  Chow  was  guilty 
of  the  misappropriation  of  Chinese  funds. 
Specifically,  defendant  Mow  pointed  out  to  the  Generalis¬ 
simo  that  General  Chow  had  instructed  him  to  purchase 
certain  P-51  surplus  airplanes  through  the  Commerce  Inter¬ 
national  China  Corporation  at  a  price  of  about  $36,840.00 
per  unit  when  the  same  aircraft  in  much  better  condition 
than  the  units  claimed  to  be  available  to  Commerce  Inter¬ 
national  China  could  have  been  obtained  through  sources 
available  to  General  Mow’s  office  for  approximately  $28,000 
apiece. 

Defendant  Mow  also  called  to  the  attention  of  the  Gen- 
erlissimo  instructions  which  had  been  received  from  General 
Chow  to  purchase  100  octane  aviation  gasoline  through 
a  brokerage  company  in  Formosa  which  used  as  its  United 
States  agent  a  company  known  as  South  China  Enterprise, 
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which  was  simply  a  grocery  store  in  San  Francisco’s  China¬ 
town  with  only  a  few  hundred  dollars  of  visible  assets. 
The  grocery  store  proprietor  knew  nothing  about  gasoline 
and  called  on  another  middleman,  Alexander  Lindenbaum, 
who,  in  turn,  contracted  to  buy  the  gasoline  from  Cities 
Service  Oil  Company.  The  result  of  the  following  General 
Chow’s  instructions  would  have  been  the  expenditure  of  a 
substantially  higher  amount  of  money  for  aviation  fuel  than 
was  necessary  in  order  to  benefit  and  profit  General  Chow 
and  his  associates  and  an  assortment  of  middlemen. 

General  Mow  also  called  to  the  attention  of  the  Generalis¬ 
simo  two  specific  instances  occurring  in  1949  when  General 
C.  J.  Chow  personally  caused  the  transfer  of  American 
dollars  from  the  United  States  to  himself  and  to  his 
609  associates  for  their  personal  use  and  for  govern¬ 
mental  purposes.  One  such  incident  involved  the  sum 
of  approximately  $456,926.02,  and  the  other  incident  the 
sum  of  approximately  $430,000.00.  The  facts  regarding 
these  cases  were  not  only  brought  to  the  personal  attention 
of  the  Generalissimo,  but  were  also  made  known  to  United 
States  Senator  Knowland  and  Congressman  Judd,  and 
defendant  Mow  states  upon  information  and  belief  that 
Senator  Knowland,  who  arrived  in  Formosa  around  the 
middle  of  November,  1950,  also  discussed  this  proof  of 
corruption  personally  with  Generalissimo  Chiang  Kai-shek. 

In  addition  to  the  four  specific  illustrations  just  given 
of  corrupt  use  of  monies,  defendant  Mow  also  called  to  the 
attention  of  the  Generalissimo  an  effort  by  General  Chow 
to  force  the  purchase  of  certain  radar  equipment  through 
the  agency  of  Commerce  International  China  at  a  price 
which  was  $191,435  higher  than  the  identical  equipment 
could  be  obtained  on  the  open  market  in  the  United  States 
by  General  Mow’s  office.  He  pointed  out  that  the  contract 
for  the  purchase  of  such  equipment  at  the  exorbitantly 
higher  price  was  signed  in  Formosa  by  General  Chow’s 
headquarters  and  attested  by  retired  American  Admiral 
C.  M.  Cooke,  thus  indicating  a  conspiracy  at  the  very 
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highest  level  to  waste  the  funds  of  the  Republic  of  China- 
Defendant  Mow  also  brought  to  the  attention  of  the  Gen¬ 
eralissimo  the  improper  handling  of  aviation  gasoline  con¬ 
tracts  over  the  years,  pointing  out  that  on  occasions, 
gasoline  was  purchased  through  a  series  of  middlemen  at 
prices  averaging  14^  a  gallon  higher  than  General 
Mow’s  office  could  purchase  the  same  gasoline  from 
the  same  basic  supplier.  He  emphasized  to  the 
610  Generalissimo  that  on  at  least  one  occasion  in  1948, 
American  aid  monies  were  improperly  used  to  finance 
aviation  gasoline  purchases  at  such  exorbitant  prices  and 
that  these  facts  were  known  to  General  Chow. 

Defendant  Mow  advised  the  Generalissimo  that  he  was 
greatly  concerned  with  these  abuses  because  they  tended  to 
undermine  the  prestige  of  the  Republic  of  China  in  the 
United  States.  The  Generalissimo  promised  to  make  an 
investigation  and  to  hold  the  guilty  parties  directly  account¬ 
able.  General  Mow  returned  to  the  United  States. 

Several  months  after  General  Mow’s  return  to  the  United 
States,  he  received  a  cablegram  from  Generalissimo  Chiang 
Kai-shek  advising  him  that  an  investigation  had  been  com¬ 
pleted  and  that  General  Mow  should  continue  to  perform 
the  duties  of  his  offices  and  obey  instructions. 

In  the  latter  part  of  April,  1951,  General  Mow  was  advised 
by  Ambassador  Koo  that  an  order  had  been  received  for 
the  reorganization  of  procurement  activities  in  the  United 
States.  After  some  discussion  of  the  order  among  the 
affected  personnel,  it  was  determined  that  the  immediate 
execution  of  the  order  would  result  in  placing  control  of 
substantial  funds  in  the  hands  of  General  Pee,  a  Military 
Attache  of  the  Embassy,  who  had  himself  been  responsible 
in  the  past  for  corrupt  use  of  governmental  funds.  The 
Ambassador  thereupon  on  his  own  authority  deferred  and 
delayed  the  execution  of  the  order  and  directed  General 
Mow  to  continue  to  perform  his  functions  as  before. 
Throughout  the  summer  of  the  year  1951  and  down  to  the 
latter  part  of  October  of  1951,  defendant  Mow’s  office  with 
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the  knowledge  and  acquiescence  of  the  Ambassador 

611  continued  to  handle  the  procurement  of  supplies  in 
the  United  States  for  the  Chinese  Air  Force. 

On  August  22,  1951,  General  Mow  was  advised  through 
certain  newspaper  stories  that  he  and  his  executive  officer, 
the  defendant  Hsiang,  had  been  accused  by  Chiang  Kai-shek 
of  disloyalty  and  dereliction  of  duty  and  suspended  from 
office.  He  was  later  advised  through  newspaper  stories 
that  a  five-man  mission  had  been  appointed  by  Chiang  Kai- 
shek  to  come  to  the  United  States  and  investigate  his  con¬ 
duct.  Acting  promptly  through  counsel,  the  defendants 
on  September  29, 1951,  directed  a  letter  to  the  Ambassador 
requesting  the  privilege  of  a  conference  with  the  members 
of  the  five-man  mission  for  the  purpose  of  proving  and 
justifying  the  conduct  of  the  Chinese  Air  Force  Office  in 
the  U.  S.  A.  The  letter  was  acknowledged  by  the  Ambas¬ 
sador  by  written  reply  in  which  reply  the  Ambassador 
stated  that  the  request  for  conference  would  be  called  to 
the  attention  of  the  mission. 

At  no  time  have  the  defendants  refused  to  turn  over  to 
duly  authorized  representatives  of  their  government  the 
books  and  records  and  funds  under  their  control.  On  the 
contrary,  they  have  always  been  willing  to  make  these 
books  and  records  and  funds  available  to  duly  authorized 
representatives  of  their  government  on  the  sole  condition 
that  proper  safeguards  be  established  to  prevent  the  waste 
and  corrupt  use  of  such  books,  records  and  funds. 

Notwithstanding  the  offer  of  the  defendants  to  meet 
with  the  investigating  mission,  no  effort  was  made  by  the 
mission  at  any  time  to  contact  the  defendants  until  suit 
was  filed  on  November  14, 1951  in  this  proceeding. 

612  All  funds  remaining  in  the  possession  of  General 
Mow  at  the  present  time  are  private  funds  not  be¬ 
longing  to  the  plaintiff  in  this  proceeding  or  any  branch  or 
agency  thereof.  Such  funds  have  not  been  registered  with 
the  Treasury  Department  of  the  United  States  in  accord¬ 
ance  with  the  law  as  the  property  of  a  foreign  government 
and  are  not  the  property  of  any  foreign  government. 
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All  funds  in  the  control  of  defendants  have  been  the 
subject  of  periodic  and  monthly  accounting  reports  pre¬ 
pared  in  accordance  with  Chinese  Air  Force  Regulations 
and  submitted  to  Air  Force  Headquarters  at  Formosa. 
Such  reports  are  well  known  to  plaintiff  herein  and  their 
existence  eliminates  entirely  any  necessity  for  an  account¬ 
ing  in  the  United  States  which  would  be  an  imposition  on 
an  American  Court  and  a  penal  and  punitive  action  against 
defendants  for  political  purposes.  Preparation  of  another 
and  repetitive  accounting  of  funds  covering  the  period  from 
1944  through  October,  1947  is  not  only  unnecessary  for  the 
reasons  just  given  but  would  be  impossible  since  through 
no  fault  of  the  defendants  final  statements  and  vouchers 
covering  general  expenditures  of  the  Office  during  that 
period  were  shipped  to  Gen.  C.  J.  Chow  more  than  two 
years  ago  and  General  Chow  has  admitted  by  cable  dated 
April  18, 1951  to  defendant  Mow  that  such  final  statements 
and  vouchers  were  lost  by  his  headquarters. 

By  plaintiff’s  corrupt,  venal,  illegal  and  improper  use  of 
funds  of  the  Republic  of  China  on  Formosa,  plaintiff  has 
provided  aid  and  comfort  to  the  Chinese  Communists  and 
their  armies  in  Korea  contrary  to  the  foreign  policy  of  the 
United  States  and  the  foreign  policy  of  the  constitutional 
President  of  the  Republic  of  China  on  Formosa  and  con¬ 
trary  to  the  purposes  for  which  General  Mow  held  any 
funds,  personal  or  otherwise,  in  his  possession. 

Counter-claim  for  Libel 

1.  On  to  wit  August  22,  1951,  the  plaintiff  herein 
613  contriving  and  intending  to  injure  the  defendants  in 
their  credit,  good  name,  profession,  occupation  and 
reputation  and  to  bring  the  defendants  into  public  disgrace 
and  to  harass  and  vex  the  defendants  and  to  cause  them 
to  suffer  great  mental  anguish,  maliciously  published  and 
caused  to  be  published  of  and  concerning  the  defendants 
in  the  District  of  Columbia  and  elsewhere  throughout  the 
United  States  and  in  other  parts  of  the  country  the  contents 
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of  a  press  release  by  plaintiff  which  was  libelous,  false  and 
defamatory  attack  upon  the  character,  veracity,  morality, 
competence  and  patriotism  of  the  defendants.  The  said 
statement,  which  is  set  forth  in  full  in  Exhibit  A  of  this 
answer,  was  intentionally  false  and  malicious  and  as  a 
result  of  its  publication  by  plaintiff,  defendants  have  been 
greatly  harmed  and  damaged.  Damage  has  been  suffered 
by  the  defendant  P.  T.  Mowt  in  the  sum  of  $2,000,000.00 
through  the  deliberate  and  malicious  wreckage  of  his  mili¬ 
tary  and  professional  career.  Defendant  V.  S.  Hsiang  has 
likewise  suffered  damage  through  the  deliberate  and 
malicious  destruction  of  his  military  and  professional  career 
in  the  sum  of  $1,000,000.00. 

Wherefore,  defendants  demand  judgment  against  plain¬ 
tiff  in  the  sum  of  $3,000,000.00  as  compensatory  damages 
and  the  additional  sum  of  $100,000.00  for  punitive  damages, 
plus  costs. 

Counter-claim  for  Unlawful  Conversion 

Defendant  Mow  states  that  during  the  year  1951  he  held 
on  deposit  in  a  joint  bank  account  in  the  name  of  himself 
and  one  K.  H.  Yu  in  Credit  Suisse  of  Switzerland,  the  sum 
of  approximately  $614,320.50.  Said  sum  of  money  repre¬ 
sented  the  personal  funds  of  persons  unknown  to 
614  General  Mow  which  had  been  entrusted  to  General 
Mow  and  Mr.  Yu  during  the  year  1949  by  private  citi¬ 
zens  of  the  Republic  of  China.  The  account  contract  pro¬ 
vided  that  either  General  Mow  or  Mr.  Yu  could  write  checks 
on  the  aforesaid  account  but  by  oral  agreement  and  under¬ 
standing  between  the  said  General  Mow  and  Mr.  Yu,  each 
was  obligated  not  to  draw  on  the  account  without  advising 
the  other  and  to  draw  on  it  only  for  the  purposes  of  financ¬ 
ing  emergency  purchases  of  air  force  supplies. 

Upon  information  and  belief,  defendant  Mow  alleges  that 
on  or  about  October  21,  1951,  the  aforesaid  K.  H.  Yu, 
acting  as  the  agent  of  and  under  the  instruction  of  the 
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plaintiff  herein,  drew  a  draft  on  the  said  account  in  Credit 
Suisse  for  the  sum  of  $614,320.50  payable  to  the  order  of 
Ambassador  V.  K.  Wellington  Koo,  and  another  Chinese 
citizen  named  General  Yu.  Defendant  Mow  avers  that 
said  sum  of  money  has  been  unlawfully  converted  by 
Ambassador  Koo,  General  Yu,  Mr.  Yu  and  the  members  of 
the  so-called  five-man  mission  from  Formosa,  to  improper 
uses  not  connected  with  the  Chinese  Air  Force  or  the 
interests  of  the  legal  owners  of  said  monies.  Defendant 
Mow  avers  that  this  sum  of  money  is  being  used  to  pay 
lawyer’s  fees  and  litigation  expenses  in  the  present  pro¬ 
ceeding  and  is  not  being  used  for  the  procurement  activities 
of  the  Chinese  Air  Force  Office  in  U.  S.  A. 

Defendant  Mow  avers  that  said  sum  of  money  is  being 
wasted  and  dissipated  by  the  actions  of  the  plaintiff  herein. 
By  the  failure  of  plaintiff  to  keep  such  fund  available  for 
the  purposes  for  which  it  was  intended  and  by  plaintiff’s 
general  indifference  to  and  neglect  of  the  building  up  and 
maintenance  of  an  efficiently  and  honestly  operated 
615  Air  Force  plaintiff  has  provided  incalculable  aid  and 
comfort  to  the  Chinese  Communists  and  their  armies 
in  Korea  and  elsewhere,  contrary  to  the  trust  imposed  upon 
such  fund  in  the  hands  of  General  Mow  and  the  aforesaid 
K.  H.  Yu. 

Wherefore,  defendants  pray  that  a  decree  be  entered 
directing  plaintiff  to  render  an  accounting  of  any  portions 
of  said  sum  of  $614,320.50  which  may  already  have  been 
spent  and  to  surrender  and  pay  over  to  the  defendant  Mow 
the  unexpended  balance  of  said  fund  remaining  in  the  con¬ 
trol  of  plaintiff. 

Defendants  also  pray  that  a  decree  be  entered  giving 
judgment  to  the  defendant  Mow  against  plaintiff  in  the 
amount  of  $614,320.50. 

Finally,  defendants  pray  that  they  be  granted  all  other 
and  further  general  and  equitable  relief  to  which  they  may 
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be  entitled  in  the  premises,  together  with  the  costs  of  this 
proceeding. 

William  A.  Roberts 
William  A.  Roberts 
Warren  Woods 
Warren  Woods 
400  DeSales  Bldg., 
Washington  6,  D.  C. 

January  21, 1952 

616  Exhibit  A 

Chinese  News  Service 

30  Rockefeller  Plaza — An  Agency  of  the  Chinese  Govern¬ 
ment — New  York  20,  N.  Y. 

Phone :  Cirle  6-5240  Cable  Address :  Sinonews 

This  material  is  filed  with  the  Department  of  Justice,  where 
the  required  registration  statement  of  Chinese  News  Serv¬ 
ice  under  56  Stat.  248-258  as  an  agency  of  the  Chinese  Gov¬ 
ernment  is  available  for  inspection.  Registration  does  not 
indicate  approval  of  this  material  by  the  United  States 
Government. 

Nl-Ll-3 

For  Immediate  Release  August  22,  1951 

P.  T.  Mow  Is  Recalled  to  Answer  Charges  ;  Duties 
Suspended  by  Presidential  Mandate 

Air  Lt.-Gen.  Mao  Pang-chu  (P.  T.  Mow)  was  ordered 
to  proceed  immediately  from  the  United  States  to  Taipeh 
to  answer  charges  against  him.  His  duties  were  suspended. 

The  mandate  issued  by  President  Chiang-Kai-shek  in 
Taipeh  on  Aug.  21,  recalling  Gen.  Mao,  reads:  1 1  Derelic¬ 
tion  of  duties  and  disobedience  of  orders  on  the  part  of 
Air  Lt.-Gen.  Mao  Pang-chu  necessitate  the  suspension  of 
his  duties  as  Deputy  Commander-in-Chief  of  the  Chinese 
Air  Force  and  concurrently  delegate  to  the  Military  Staff 
Committee  of  the  United  Nations  Security  Council.  Gen. 
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Mao  is  hereby  ordered  to  proceed  immediately  to  China 
pending  investigation  of  charges  against  him.,, 

Supplementing  the  Presidential  mandate,  Government 
spokesman  Shen  Chang-huan,  in  a  statement  issued  in 
Taipeh  the  same  day,  listed  five  counts  of  charges  against 
Gen.  Mao.  These  included  lack  of  a  clear  statement  of  ac¬ 
counts  ;  dereliction  of  duties ;  espousal  of  the  cause  of  dis¬ 
loyal  staff  members ;  refusal  to  hand  over  public  funds,  and 
undermining  the  prestige  of  the  National  Government  by 
spreading  rumors.  The  spokesman’s  statement  reads: 

617  “Air  Lt.-Gen.  Mao  Pang-chu  (P.  T.  Mow)  was  ap¬ 
pointed  in  the  spring  of  1943  as  head  of  the  Office 
of  the  Chinese  Air  Force  in  Washington  to  take  charge  of 
purchasing  functions  for  the  Chinese  Air  Force.  Follow¬ 
ing  the  occupation  of  the  Chinese  mainland  by  the  Com¬ 
munists,  Mao  has  on  various  occasions  demonstrated  dere¬ 
liction  of  his  duties,  which  finally  causes  his  recall  to  an¬ 
swer  the  following  five  charges : 

‘  ‘  1.  Lack  of  a  clear  statement  of  account  of  funds  used  for 
the  purchase  of  military  equipment  for  the  Chinese 
Air  Force. 

“During  the  last  few  years  the  National  Government  has 
allotted  enormous  amounts  of  money  for  the  purchase  from 
the  United  States  of  Military  equipment  for  the  Air  Force 
and  for  the  training  of  the  Air  Force  personnel  in  the 
United  States.  All  the  funds  set  for  these  purposes  passed 
through  the  hands  of  Mao  who  has  on  various  occasions 
failed  to  present  a  clear  statement  of  account  showing  the 
disposal  of  such  funds. 

“In  1945,  for  example,  the  Government  remitted  to  Mao 
US$39,030,000  for  the  purchase  of  equipment  for  the  Air 
Force,  but  up  to  the  end  of  January  this  year  Mao  in  his 
detailed  account  submitted  only  invoices  showing  the  dis¬ 
posal  of  US$12,530,000  although  in  his  previous  financial 
reports  he  stated  that  US$31,970,000  had  been  spent.  The 
statement  of  account  for  the  remaining  US$19,440,000  is 
still  pending. 

“Mao  never  observed  instructions  given  to  him  to  submit 
his  monthly  financial  reports  regularly  to  the  Ministry  of 
National  Defense.  Instead,  he  submitted  one  financial  re- 
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port  every  four  or  five  months,  which  was  not  itemized. 
Between  April,  1948  and  December  1950,  the  Ministry 
pressed  him  more  than  20  times  for  a  detailed  statement  of 
account,  but  these  orders  have  never  been  complied  with. 

“2.  Dereliction  of  duties  causing  impediment  to  the  Air 
Force  fighting  power . 

“Following  the  occupation  of  the  Chinese  mainland  by 
the  Communists,  the  Chinese  Air  Force  was  in  desperate 
need  of  replacements  in  the  form  of  new  equipment.  What¬ 
ever  amount  of  foreign  exchange  the  Government  could  ac¬ 
quire  then  under  the  difficult  situation  was  handed  over  to 
Mao  to  buy  much-needed  equipment  and  aviation  gasoline. 
However,  due  to  intentional  delays  and  perversive  activi¬ 
ties  on  the  part  of  Mao,  equipment  was  not  acquired  in 
time,  thereby  causing  impediment  to  the  Air  Force  fighting 
power  and  the  training  of  the  Air  Force  personnel.  The 
following  instances  may  be  cited: 

“A.  In  March,  1950  the  Government  remitted  to  Mao 
US$1,810,000  for  the  purchase  of  2,383  items  of  equipment 
falling  under  22  categories.  Mao  did  nothing  following  the 
receipt  of  the  money.  The  Ministry  of  National  Defense 
pressed  him  time  and  again  to  expedite  the  purchasing  pro¬ 
cedure  and  it  was  not  until  he  had  received  the  59th  in¬ 
struction  from  the  Ministry  that  he  sent  in  his  first 
618  report  in  August.  Up  to  this  day,  he  has  only  pur¬ 
chased  items  under  10  categories  while  more  than 
500  items  under  12  categories  still  remain  to  be  purchased. 
His  dereliction  of  duty  caused  unnecessary  delay  in  the 
training  of  the  Air  Force  personnel  and  the  repairing  of 
planes. 

“B.  In  March,  1949  the  National  Government  contracted 
with  the  Pacific  Airline  for  the  overhauling  of  85  P-51  en¬ 
gines  for  the  Chinese  Air  Force.  After  the  overhauling 
had  been  completed,  Mao  was  assigned  to  make  a  careful 
check  of  all  the  engines.  However,  it  was  later  found  out 
that  many  of  the  engines  did  not  work.  The  Ministry  of 
National  Defense  then  ordered  Mao  to  review  the  whole 
case  and  to  demand  compensation  from  the  proper  party. 
Mao  on  the  other  hand  shirked  his  responsibility  and  put 
the  whole  blame  on  a  certain  Chin  Yao-Kuei  who  super¬ 
vised  the  overhauling.  Neither  did  he  ask  for  compensa¬ 
tion.  Mao  even  failed  to  report  to  the  Ministry  the  where- 
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abouts  of  Chin  Yao-kuei  who  was  later  learned  to  have 
been  on  his  way  back  to  China,  having  gone  over  to  the 
Communists. 

“C.  As  the  damage  caused  by  Mao’s  delay  in  purchases 
was  tremendous,  the  Ministry  of  National  Defense  was 
compelled  to  make  arrangements  for  purchases  in  Taiwan. 
But  Mao  tried  to  obstruct  on  every  turn.  In  January,  1950 
when  the  Ministry  of  National  Defense  contracted  with 
Chung  Foo  Company,  agent  of  Cities  Service  Oil  Company 
of  the  United  States,  for  2,950,000  gallons  of  100  octane 
gasoline,  Mao  mailed  back  to  Taipeh  the  performance  bond. 
When  it  was  sent  back  to  Washington,  it  had  already  passed 
the  time  limit  of  the  export  license  deadline,  which  was 
June  11, 1950.  As  a  result,  the  export  license  was  rendered 
invalid  and  the  contract  cancelled.  However,  Mao  insti¬ 
gated  his  aide  Col.  Hsiang  Wei-hsuan  to  ask  for  commis¬ 
sion  from  the  seller  who  rejected.  Mao  also  obstructed 
purchases  of  radar  airplanes  and  spare  parts  by  the 
Chinese  Air  Force  from  Commerce  International  (China) 
Inc.  Hsiang  Wei-hsuan  had  repeatedly  asked  for  com¬ 
missions  from  the  above-mentioned  company. 

“3.  Espousal  of  the  cause  of  disloyal  staff  members. 

“Thirteen  members  of  Mao’s  staff  have  already  defected 
to  the  Communists.  They  are :  Chin  Yao-kuei ;  Chen  Yao- 
hua;  Li  Cheng-shan;  Yun  Tao;  Fang  Cheng-chin;  Chang 
Kwang-chu;  Li  Young-hsi;  Shen  Tsu-hsien;  Wang  Cheng- 
hun;  Feng  Shao-yi;  Yang  Chang-jen;  Li  Hung;  and  Kao 
Hsiang- sung. 

Mao’s  closest  subordinate  Hsiang  Wei-hsuan  is  still  in 
the  United  States.  There  are  plenty  of  evidences  indica¬ 
tive  of  Hsiang’s  corruption  and  disloyalty.  By  reviewing 
cases  under  his  charge  which  he  tried  to  obstruct,  there  is 
ground  to  suspect  that  Hsiang  is  a  Communist  agent.  Thus, 
on  May  24,  1950  the  Ministry  of  National  Defense  wired 
Mao  ordering  him  to  send  Hsiang  back  to  Taiwan.  Since 
then  six  cables  were  sent  but  Mao  turned  a  deaf  ear.  Mao 
intentionally  espoused  the  cause  of  disloyal  staff  members 
against  orders  of  the  Government. 

“4.  Refusal  to  hand  over  public  funds. 

“In  the  middle  of  May,  this  year,  to  unify  the  purchase 
for  the  Army,  Navy,  Air  Force,  and  the  Combined  Services, 
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the  Government  set  up  a  purchasing  commission  of 
619  the  Ministry  of  National  Defense  in  the  Chinese  Em¬ 
bassy  in  Washington  under  the  direct  supervision 
of  Dr.  V.  K.  Wellington  Koo,  the  Chinese  Ambassador  to 
the  United  States.  At  the  same  time,  the  Government 
cabled  Mao  to  wind  up  his  office  and  to  turn  over  to  the 
commission  all  public  funds  and  accounts  under  his  charge. 
But  Mao  ignored  the  order.  It  is  obvious  he  is  not  only 
retaining  Government  funds,  but  also  disobeying  Govern¬ 
ment  order. 

“5.  Undermining  the  prestige  of  the  Government  by 
spreading  rumors. 

‘‘Mao  knew  that  his  misbehavior  was  such  that  he  could 
not  possibly  escape  sanctions  of  law  of  the  country.  He 
thus  outrageously  attacked  his  superiors  and  colleagues. 
Last  year  when  the  Chinese  Air  Force  negotiated  the  pur¬ 
chase  of  aviation  gasoline  from  Cities  Service  Oil  Company 
of  the  United  States,  Mao  accused  Gen.  Chou  Chih-jou  and 
other  officials  in  charge  of  the  transaction  of  attempted  em¬ 
bezzlement  of  public  funds.  President  Chiang  appointed  a 
three-man  committee  composed  of  Dr.  Wang  Shih-chieh, 
Secretary  General  of  the  President’s  Office;  Gen.  Wu  Sung- 
ching ;  Director  of  the  Finance  Administration  of  the  Com¬ 
bined  Services  Headquarters;  and  Chou  Hung-Tao,  Direc¬ 
tor  of  the  Confidential  Affairs  Department  of  the  Presi¬ 
dent’s  office  for  a  thorough  investigation  of  the  matter.  It 
found  the  accusations  entirely  without  foundation. 

“With  regard  to  the  disposal  of  the  Chinese  Air  Force 
account  deposited  in  the  Bank  of  China,  New  York,  Mao 
repeatedly  attacked  the  transfer  of  funds  to  Canton  Trust 
&  Commercial  Bank,  Hongkong,  to  the  credit  of  a  commer¬ 
cial  corporation  in  October,  1949.  The  transfer  was  made 
to  avoid  the  risk  of  the  funds  being  frozen  by  foreign  gov¬ 
ernment  as  happened  in  other  instances  to  Government 
funds  deposited  abroad.  It  was  a  measure  adopted  to  save 
Government  fund  during  emergency.  It  was  carried  out 
with  the  full  knowledge  and  approval  of  the  Finance  Com¬ 
mittee  of  the  Chinese  Air  Force.  The  entire  amount  of 
the  funds  was  transferred  to  and  still  is  in  the  Central 
Bank  of  China,  Taipeh.  The  transaction  was  effected  com¬ 
pletely  in  the  interests  of  the  State. 

“Seeing  that  he  could  not  be  successful  in  his  false  ac¬ 
cusations,  Mao  mobilized  foreign  newspapers  in  spreading 
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malicious  rumors  to  abuse  his  direct  superiors,  undermine 
the  prestige  of  the  Government  and  impair  the  interests  of 
the  State. 

“The  charges  against  Mao’s  negligence  of  duty  and  evi¬ 
dences  notwithstanding,  the  Government  is  still  willing  to 
give  him  a  chance  to  defend  himself.  His  duties,  therefore, 
are  suspended  and  he  is  ordered  to  return  immediately  for 
investigation.” 

•  •••••*••• 

620  Filed  Jan  22  1952 

Order 

Upon  consideration  of  defendants’  motion  to  vacate  the 
order  of  the  Court  entered  in  this  cause  on  December  21, 

1951,  and  points  and  authorities  attached  thereto  and  op¬ 
position  to  the  motion  filed  by  the  plaintiff,  and  in  accord¬ 
ance  with  the  memorandum  filed  by  the  Court  this  22nd  day 
of  January,  1952,  it  is  by  the  Court  this  22d  day  of  January, 

1952, 

Ordered,  that  defendants’  motion  to  vacate  the  order  of 
December  21,  1951  be  and  the  same  is  hereby  overruled. 

James  R.  Kirkland 
Judge 

•  ••••••••« 

621  Filed  Jan  22  1952 

Memorandum 

There  has  been  filed  with  the  Court  by  counsel  for  the 
defendants  on  January  14,  1952,  a  motion  to  vacate  the 
order  of  the  Court  of  December  21, 1951,  which  order  reads 
as  follows : 

“It  appearing  to  this  Court  that  four  (4)  trunks 
containing  papers  pertaining  to  the  Chinese  Air  Force 
Office  in  U.  S.  A.  are  now  being  held  in  the  Security 
Storage  Warehouse  and  that  William  P.  McCracken, 
custodian  of  the  records  herein  required  access  to  said 
trunks  to  complete  his  inventory,  it  is  this  21st  day  of 
December,  1951, 
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Ordered,  that  the  said  trunks  be  delivered  to  the  said 
William  P.  McCracken,  custodian.’ ’ 

As  grounds  for  the  motion  to  vacate  this  order,  counsel 
alleges  that  the  order  was  not  issued  pursuant  to  any  mo¬ 
tion  of  plaintiff  or  notice  to  defendants,  and  was  made 
without  affording  the  parties  an  opportunity  to  be  heard. 
It  seems  necessary  to  point  out  to  counsel  that  William  P. 
McCracken  is  not  the  plaintiff  in  this  case,  but  he  is  rather 
a  disinterested  person  appointed  as  a  custodian,  and  that 
neither  the  plaintiff  nor  the  defendant  is  required  nor  ex¬ 
pected  to  file  any  pleadings  on  his  behalf.  If  either  party 
desires  that  the  custodian  take  charge  of  any  particular 
property,  then  of  course  that  party  may  move  to  have  the 
property  transferred  to  the  custodian. 

622  The  order  designating  Mr.  McCracken  as  the  cus¬ 
todian  of  certain  property  which  is  alleged  to  be 
the  necessary  basis  of  the  subject  matter  of  this  suit  was 
signed  on  November  29,  1951.  On  December  10,  1951,  the 
Court  rendered  a  written  opinion  on  the  motion  to  dismiss 
and  other  matters,  and  on  page  six  of  that  opinion  the 
Court  said,  “•  •  *  and  the  order  designating  a  disinterested 
person  to  take  possession  of  the  premises  will  be  continued 
subj'ect  to  future  modification  by  the  Court.” 

Also  on  December  10,  1951,  Mr.  McCracken  orally  re¬ 
quested  instructions  from  the  Court  regarding  what  if  any 
action  he  should  take  in  regard  to  the  trunks  which  Mr. 
Roberts  told  the  Court  he  would  hold  in  storage.  The 
Court  instructed  the  custodian  that  the  trunks  should  be 
put  in  his  possession  as  soon  as  he  determined  how  the 
house  should  be  opened  and  operated.  See  transcript,  p. 
150,  December  10,  1951.  On  December  6,  1951,  the  matter 
was  discussed  in  open  court.  Mr.  Roberts  told  the  Court 
that  he  had  received  a  request  from  ‘certain  officers’  as  to 
what  course  they  should  follow  in  regard  to  what  Mr. 
Roberts  described  as  “working  documents,  perfectly  official, 
and  perfectly  orderly,  part  of  the  current  records.”  Tran¬ 
script,  p.  137.  In  reference  to  these  articles,  the  court  said, 
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“The  answer  is  obvious — turn  them  over  to  the 
Custodian/’ 

In  the  colloquy  that  followed,  counsel  pointed  out  that  he 
did  not  believe  that  the  previous  order  contemplated  any¬ 
thing  not  on  the  premises  2110  Leroy  Place,  N.  W.,  and  said 
at  page  138, 

“If  Your  Honor  issues  an  order  pursuant  to  the  earlier 
order,  and  without  waiving  any  question  of  jurisdic¬ 
tion,  we  will  do  exactly  as  you  please.  I  have  not  seen 
them.  I  don’t  know  the  contents.  I  don’t  know  that 
they  should  be  turned  over.  I' do  know  that  they  were 
turned  over  to  me,  and  I  want  to  get  them  out  of  my 
care  as  soon  as  1  can .”  (Italics  supplied) 

623  The  order  of  the  Court  of  December  21,  1951,  was 
issued,  as  is  patently  clear  from  the  record  cited 
above,  in  response  to  an  oral  request  of  the  custodian,  made 
in  open  Court,  in  the  presence  of  counsel  for  both  plaintiff 
and  defendants,  and  was  made  pursuant  to  the  request  of 
counsel  to  get  the  records  out  of  his  care  as  soon  as  possible. 
The  request  of  the  custodian  was  made  on  December  10, 
1951,  prior  to  the  appeal  noted  by  the  defendants  on  Decem¬ 
ber  12,  1951. 

Counsel  for  defendants  also  alleges  that  these  records 
are  not  material  to  the  inquiry.  At  various  times  these 
records  were  described  as  “working  documents,  perfectly 
official,  and  perfectly  orderly,  part  of  the  current  records” 
Transcript,  p.  137,  and  then  on  the  following  page  counsel 
adopted  an  opposite  position  stating  that  he  actually  did 
not  know  the  contents.  The  custodian  was  appointed  ex¬ 
pressly  to  provide  for  such  a  situation.  The  relevancy  of 
these  records  will  be  determined  by  the  Court  after  the 
report  of  the  custodian.  The  custodian  is  to  perform,  as 
the  Court  has  previously  pointed  out,  the  function  of  an 
arm  of  the  equity  court  to  preserve  and  protect  the  records 
of  the  Chinese  Air  Force  in  the  United  States  pending  a 
determination  of  the  prayer  for  an  accounting. 
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If  the  Court  did  not  correctly  describe  the  materials  in 
the  order,  the  Court  will  amend  the  order  at  any  time  that 
a  correct  description  is  submitted  in  proper  form.  The 
materials  were  described  in  Court  as  “four  trunks’'.  At 
that  time  no  one  objected  to  that  description  and  until  this 
motion  was  filed  no  one  had  attempted  to  inform  the  Court 
that  this  description  was  incorrect.  The  Court  has  placed 
great  reliance  on  counsel  in  this  action  to  inform  the 
Court  of  details  not  available  to  the  Court  and  will  appreci¬ 
ate  the  aid  of  counsel  in  maintaining  an  orderly  and  correct 
record  in  the  action  pending  final  disposition. 

624  The  allegations  of  paragraph  8  of  the  motion  are 
completely  unsupported  in  the  motion  and  the  Court 
can  find  no  support  for  them  in  the  points  and  authorities 
filed  with  the  motion. 

Therefore,  since  the  motion  for  the  order  of  December  21, 
1951,  was  made  orally  by  the  custodian  in  open  Court  in 
the  presence  of  counsel  for  both  parties  prior  to  the  noting 
of  an  appeal,  and  since  the  Court  ruled  orally  on  the  motion 
when  it  was  made,  it  appears  that  the  allegations  of  the 
motion  are  without  merit  and  the  motion  to  vacate  the  order 
of  December  21,  1951,  must  be  overruled. 

James  R.  Kibklaxd 
January  22, 1952  Judge 


629  Filed  Jan  26  1952 

Answer  to  Motion  for  Order  Directing  Defendants  to 
to  Deliver  to  Custodian  All  Books  and  Records  of  the 
Chinese  Air  Force  Office  in  U.  S.  A.  in  Their  Possession 
or  Under  Their  Control 

Comes  now  defendants,  by  their  attorneys,  and  for  an¬ 
swer  to  plaintiff’s  motion  to  deliver  books  and  records  to 
custodian,  show: 

1.  The  motion  does  not  designate  the  books,  papers,  doc¬ 
uments,  records  and  other  materials  desired  to  be  produced 
with  sufficient  particularity  as  required  by  Rule  34  of  the 
Federal  Rules  of  Civil  Procedure. 
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2.  The  proposed  order  and  motion  seek  to  force  the  pro¬ 
duction  of  irrelevant  and  privileged  documents  without  any 
showing  of  cause. 

3.  No  order  for  production  and  inspection  of  documents 
and  delivery  of  such  documents  to  the  custodian  is  proper 
until  and  unless  an  appeal  now  pending  with  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir¬ 
cuit  has  been  argued  and  decided  by  the  higher  court. 

630  4.  The  order  as  proposed  in  the  motion  would 

constitute  a  denial  of  due  process  to  the  defendants 
and  an  unreasonable  search  and  seizure  of  defendants* 
property  in  violation  of  the  Constitution  of  the  United 
States. 

Wherefore,  defendants  pray  that  this  Court  hear  oral 
argument  on  the  motion  of  plaintiff  and  this  answer  and, 
after  argument,  deny  the  motion. 

Wit. t jam  A.  Roberts 
by  WW 

William  A.  Roberts 
Warren  Woods 
Warren  Woods 
Irene  Kennedy 

by  WW 

January  26, 1952  Irene  Kennedy 

641  Filed  Jan  26  1952 

Motion  to  Vacate  Notices  to  Take  Depositions  and  to  Quash 

Subpoenas  Duces  Tecum 

Come  now  defendants,  by  their  attorneys,  and  move  the  , 
Court  to  vacate  and  set  aside  four  notices  to  take  deposi¬ 
tions  and  to  quash  the  accompanying  subpoenas  duces 
tecum  which  have  been  filed  and  served  in  this  cause  by 
plaintiff  herein.  The  notices  to  take  depositions  were 
served  on  officers  of  the  Hamilton  National  Bank,  National 
Bank  of  Washington,  National  Savings  &  Trust  Company 
and  Riggs  National  Bank.  Each  official  was  also  served 
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with  a  subpoena  duces  tecum  requiring  him  to  bring  with 
him  “ all  records”  of  his  bank  “relating  to  all  funds  de¬ 
posited  with  or  withdrawn  from  said  bank  or  any  branch 
or  agency  thereof,  by  or  in  the  name  of  the  Commission  of 
Aeronautical  Affairs;  Republic  of  China;  the  Chinese  Air 
Force  Office ;  Standard  Parts  Corporation ;  Bureau  of  Aero¬ 
nautical  Affairs;  P.  T.  Mow;  V.  S.  Hsiang;  S.  IL  Ting  or 
S.  Y.  Teng,  individually  or  jointly  during  the  period  of 
January  1,  1945  to  date.” 

The  taking  of  the  aforesaid  depositions  was  scheduled 
respectively  for  January  28,  29,  30  and  31,  1952.  Defend¬ 
ants  move  that  said  notices  be  vacated  and  set  aside  and 
said  subpoenas  duces  tecum  be  quashed  for  the  following 
reasons,  To  Wit  : 

642  1.  The  notices  do  not  comply  with  Rule  27(b)  of 

the  Federal  Rules  of  Civil  Procedure  for  the  per¬ 
petuation  of  testimony  pending  appeal. 

2.  The  notices  and  the  subpoenas  duces  tecum,  if  com¬ 
plied  with  by  the  banks,  would  constitute  an  unreasonable 
search  and  seizure  of  defendants’  privileged  and  private 
affairs  in  violation  of  the  4th  Amendment  and  would  like¬ 
wise  violate  the  5th  Amendment  of  the  Constitution. 

3.  The  subpoena  duces  tecum  do  not  designate  with  suffi¬ 
cient  particularity  the  records  sought  to  be  examined. 

Wherefore,  defendants  pray  that  after  oral  argument 
of  this  motion  an  order  be  entered  vacating  and  setting 
aside  the  notices  and  quashing  the  subpoenas  duces  tecum. 

Respectfully  submitted, 

William  A.  Roberts 
by  WW 

William  A.  Roberts 
Warren  Woods 
Warren  Woods 
Irene  Kennedy 

by  WW 

January  26, 1952  Irene  Kennedy 
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646  Filed  Jan.  28  1952 
Motion  for  Clarification  of  Order 

Now  comes  William  P.  MacCracken,  Custodian,  appointed 
by  this  Court  in  the  above-entitled  cause,  and  moves  the 
Court  for  a  clarification  of  the  Order  entered  on  December 
21,  1951,  by  Judge  James  Kirkland  directing  that  certain 
trunks,  files  and  records  containing  papers  pertaining  to 
the  Chinese  Air  Force  U.  S.  A.,  which  were  then  and  are 
now  being  held  in  the  Security  Storage  Warehouse,  be  de¬ 
livered  to  said  Custodian;  and  represents  that,  since  the 
filing  of  the  Custodian’s  Third  Report  and  supplemental 
inventory  on  the  7th  day  of  January  1952,  the  parties  have 
by  stipulation  of  their  attorneys,  copy  of  which  is  hereto 
attached,  by  reference  made  a  part  hereof  and  marked  for 
identification  “Exhibit  A,”  consented  to  the  Custodian 
having  a  microfilm  made  of  the  papers  and  documents  in 
said  trunks  and  file  cases;  but  they  have  not  agreed  that 
either  the  Plaintiff  or  the  Defendant,  their  agents  and 
attorneys  should  have  the  same  access  to  said  records  as 
they  may  have  under  the  Order  of  this  Court  entered  on 
the  29th  day  of  November  1951  to  the  files  and  records 

647  in  the  premises  at  2110  Leroy  Place,  N.  W.,  Washing¬ 
ton,  D.  C.,  though  the  Plaintiff  through  its  attorneys 

has  claimed  this  right. 

The  Custodian  further  represents  that  he  has  made  three 
preliminary  examinations  of  the  contents  of  said  trunks 
and  file  cases,  and  from  these  examinations  he  believes  that 
said  contents  pertain  to  the  procurement  program  of  the 
Air  Force  of  the  Republic  of  China  and  that  some  of  the 
correspondence  bear  dates  in  1951.  The  Custodian  further 
states  that  the  warehouse  in  which  said  files  and  records  are 
now  stored  is  not,  in  his  opinion,  a  suitable  place  in  which 
to  make  them  available  either  to  the  Plaintiff  or  the  De¬ 
fendants  ;  and  if  the  Court  is  of  the  opinion  that  after  the 
microfilm  record  has  been  made,  the  Custodian  should  make 
the  original  documents  or  copies  of  said  microfilm  avail¬ 
able  to  the  parties,  the  Custodian  be  expressly  authorized 
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so  to  do,  and  that  any  such  authorization  designate  the 
place  where  the  records  should  be  made  available  to  the 
parties  or  the  terms  upon  which  copies  of  the  microfilm 
should  be  made  available. 

Wherefore,  the  Custodian  moves  the  Court  for  a  clari¬ 
fication  of  the  Order  of  December  21,  1951,  and  an  express 
direction  as  to  the  handling  of  said  records. 

William  P.  MacCracken 
Custodian 

Dated  this  26th  day  of  January  1952. 

•  *•••••••  * 

652  Filed  Feb.  1  1952 

Answer  to  Motion  to  Vacate  Notices  to  Take  Depositions 

Comes  Now  plaintiff  by  its  attorneys  and  for  Answer  to 
the  Motion  to  Vacate  the  Notices  to  Take  Depositions  of 
the  Hamilton  National  Bank  and  other  banks,  shows: 

1.  Rule  27(b)  relative  to  taking  depositions  pending 
appeal  has  no  application  to  a  case  where  the  appeal  is 
from  an  interlocutory  order  granting  a  preliminary  injunc¬ 
tion  and  the  proposed  depositions  relate  to  the  case  in 
chief. 

2.  Defendants  cannot  assert  an  alleged  privilege  of 
persons  other  than  the  defendants.  The  defendants  have  no 
privilege. 

3.  The  banks  bolding  the  desired  papers  have  not  com¬ 
plained  of  an  inadequate  description  of  the  documents 
desired ;  the  defendants  have  no  standing  to  speak  for  the 
banks. 

Wherefore,  the  motion  should  be  denied. 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

•  ••••••••• 
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668  Filed  Feb.  7  1952 

Answer  to  Motion  for  Clarification  of  Order 

Now  Come  defendants  by  their  attorneys  and  for  answer 
to  the  motion  for  clarification  of  order  filed  herein  by  the 
Custodian,  William  P.  MacCracken,  Jr.,  say: 

1.  This  Court  has  no  jurisdiction  under  Article  3, 
Section  2  of  the  Constitution  of  the  United  States  and 
under  the  implementing  Act  of  Congress,  28  U.S.C.A. 
Section  1332  to  consider  the  Custodian’s  motion  for  clari¬ 
fication  of  order  or  any  other  motion. 

2.  This  Court  has  already  ruled  it  is  ousted  of  further 
jurisdiction  pending  appeal,  and  is  being  asked  by  the 
Custodian  to  reverse  itself. 

3.  The  Custodian  as  a  disinterested  person  has  no  proper 
standing  to  initiate  and  bring  before  the  Court  a  motion 
for  the  benefit  of  the  plaintiff  alone,  and  his  action  in  doing 
so  constitutes  an  abuse  of  discretion  which  removes  him 
from  the  category  of  a  disinterested  person. 

4.  Making  confidential  and  classified  records  accessible 
to  plaintiff  and  plaintiff’s  representatives  far  in  advance  of 
determination  on  the  merits  of  the  ultimate  issues  in  this 
case  would  represent  an  abuse  of  discretion,  and  would 
violate  the  Fourth  and  Fifth  Amendments  to  the  Constitu¬ 
tion  of  the  United  States  which  protect  defendants 

669  from  unreasonable  searches  and  seizures  and  in¬ 
vasion  of  their  rights  of  privacy  from  being  com¬ 
pelled  to  incriminate  themselves  and  from  being  deprived 
of  life,  liberty  or  property  without  due  process  of  law. 

Wherefore,  defendants  pray  that  the  motion  for  clarifi¬ 
cation  of  order  appointing  custodian  should  be  denied. 

William  A.  Roberts 
Warren  Woods 

•  ••••••••• 
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683  Filed  Feb.  9  1952 

Suggestion  of  Sovereign  Immunity  From  Suit 

(As  to  Counterclaim  for  Libel  and  Counterclaim 
for  Unlawful  Conversion) 

Comes  now  the  Republic  of  China,  by  its  attorneys,  and, 
without  waiving  its  sovereign  immunity  from  suit  herein, 
suggests  to  this  Honorable  Court  that  it  is  a  sovereign  state 
and  that  it  is  immune  from  suit  by  way  of  Counterclaim  for 
Libel,  and  Counterclaim  for  Unlawful  Conversion. 

Wherefore,  the  Republic  of  China  respectfully  prays 
that  this  Court  dismiss  the  said  Counterclaim  for  Libel  and 
Counterclaim  for  Unlawful  Conversion. 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

1000  Bowen  Building 
Washington  5,  D.  C. 
Attorneys  for  the 
Republic  of  China 


•  ••••• 

685  Filed  Feb.  11 1952 

Notice  to  Take  Deposition 

To :  Roberts  &  Mclnnis 
DeSales  Building 
Washington  6,  D.  C. 

Please  take  notice  that  at  2:00  o’clock  P.M.,  on  Friday, 
February  8,  1952,  in  the  offices  of  William  E.  Leahy,  1000 
Bowen  Building,  821  Fifteenth  Street,  N.W.,  Washington, 
D.  C.,  plaintiff  in  the  above-entitled  cause  will  proceed  to 
take  the  deposition  of  Pang-Tsu  Mow,  2718-32nd  Street, 


Chauncey  Belknap 
1  Wall  Street 
New  York,  New  York 
Of  Counsel 

•  •  •  * 
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N.W.,  Washington,  D.  C.,  defendant  herein,  upon  oral 
examination  pursuant  to  the  Federal  Rules  of  Civil  Pro¬ 
cedure  before  Lucius  V.  Friedli,  a  Notary  Public  in  and  for 
the  District  of  Columbia,  or  some  other  person  authorized 
by  law  to  take  depositions,  for  the  purpose  of  discovery 
and/or  evidence,  such  deposition  to  continue  thereafter 
until  completed. 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

Attorneys  for  Plaintiff 

6S9  Filed  Feb.  11 1952 

Motion  to  Strike  Defendant  Mow’s  Pleadings  and  for 
Judgment  by  Default 

Comes  now  plaintiff  by  its  attorneys  and  moves  the 
Court  under  Rule  37(d)  F.R.C.P.  for  an  order  striking  out 
all  of  defendant  Mow’s  pleadings  and  for  judgment  by  de¬ 
fault  against  defendant  Mow  on  the  ground  that  the  said 
Mow,  on  February  8,  1952,  willfully  failed  to  appear  be¬ 
fore  Andrew  F.  Gallagher,  Notary  Public,  the  officer  who 
was  to  take  his  deposition,  after  a  proper  notice  thereof 
had  been  given  the  said  defendant  Mow. 

Plaintiff  shows  that  on  February  1,  1952,  plaintiff  by  its 
attorneys  served  a  notice  to  take  the  deposition  of  defend¬ 
ant  Mow  at  2 :00  P.M.  on  Friday,  February  8,  1952,  at  the 
office  of  William  E.  Leahy,  821-15th  Street,  N.  W.,  Wash¬ 
ington,  D.  C.,  upon  oral  examination  pursuant  to  the 
F.R.C.P.  before  Lucius  V.  Friedli,  a  Notary  Public  in  and 
for  the  District  of  Columbia,  or  some  other  person 
authorized  by  law  to  take  depositions,  for  the  purpose  of 
discovery  and/or  evidence.  The  said  Notice  to  Take 
Deposition  was  duly  served  by  leaving  a  copy  thereof  at 
the  office  of  defendant  Mow’s  attorneys,  William  A. 
Roberts,  Esq.  and  Warren  Woods,  Esq.,  400  DeSales 
Building,  Washington,  D.  C.,  on  February  1,  1952. 
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690  On  February  8,  1952,  there  were  present  at  2:00 
P.M.  at  the  office  of  William  E.  Leahy  aforesaid,  for 
the  purpose  of  taking  the  deposition  of  the  defendant  Mow 
the  following  persons:  Andrew  F.  Gallagher,  a  Notary 
Public  in  and  for  the  District  of  Columbia;  William  E. 
Leahy  and  William  J.  Hughes,  Jr.,  attorneys  for  plaintiff; 
an  interpreter,  Mr.  Tennyson  P.  Chang;  and  two  officials 
of  the  Chinese  Government,  Dr.  L.  C.  Cha  and  Dr.  S.  C. 
Wang.  Counsel  for  defendant  Mow  did  not  appear,  but 
around  2:00  P.M.  a  telephone  message  was  received  from 
Warren  Woods,  Esq.,  counsel  for  defendant  Mow,  to  the 
effect  that  he  could  not  locate  defendant  Mow  but  that  he 
was  trying  to  do  so. 

No  further  message  vras  received  from  defendant  Mow 
or  his  attorneys  during  the  remainder  of  the  afternoon, 
with  the  result  that  at  4:40  P.M.  the  matter  of  taking 
defendant  Mow’s  deposition  was  abandoned. 

Subsequently  plaintiff’s  attorneys  were  informed  that 
defendant  Mow  had  left  this  jurisdiction  and  could  not  be 
located. 

Wherefore  plaintiff  prays  that  this  Court  apply 
sanctions  under  Rule  37(d)  F.R.C.P.  by  striking  out 
defendant  Mow’s  pleadings  and  granting  plaintiff  a  judg¬ 
ment  by  default  against  the  said  defendant  Mow. 

The  present  motion  does  not  apply  to  defendant  Mow’s 
counterclaim  for  Libel  and  counterclaim  for  Unlawful  Con¬ 
version,  as  to  which  the  Republic  of  China  has  filed  a  sug¬ 
gestion  of  sovereign  immunity.  However,  it  is  suggested 
that  this  Court  may  not  find  the  present  motion  in¬ 
consistent  wdth  that  suggestion  of  sovereign  immunity  and 
may  itself  dismiss  the  said  counterclaims  in  accordance 
with  the  Rules. 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

Chauncey  Belknap  Attorneys  for  Plaintiff 

Of  Counsel 

•  ••••••••• 
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693  Filed  Feb.  11 1952 

Motion  to  Compel  Answer  to  Questions  Propounded  on 

Oral  Examination 

Comes  now  plaintiff,  by  its  attorneys,  and  respectfully 
requests  this  court  to  enter  an  order  compelling  Ve-Shuen 
Hsiang,  defendant  herein,  to  answer  questions  propounded 
to  him  at  the  taking  of  his  desposition  by  plaintiff  on  oral 
examination,  February  9,  1952,  before  David  Spatzer,  a 
Notary  Public  in  and  for  the  District  of  Columbia  pur¬ 
suant  to  notice,  and  for  costs  and  reasonable  attorneys’ 
fees. 

Plaintiff  shows  that  pursuant  to  a  notice  to  take  the 
deposition  of  the  said  Hsiang,  duly  served  on  his  attorneys, 
the  said  Hsiang  appeared  at  the  offices  of  William  E. 
Leahy,  821-15th  Street,  Washington,  D.  C.,  on  or  about 
11  A.M.,  February  9,  1952,  and  was  sworn  by  the  above 
named  Notary  Public.  The  said  Hsiang  gave  his  name  and 
address  but  thereafter  refused  to  answer  any  further  ques¬ 
tions.  His  reasons  were  that  one  Li  is  the  acting  President 
of  the  Republic  of  China,  who  had  ordered  him  to  refuse 
to  answer  any  questions  herein.  Also  he  stated  he  had 
been  advised  by  his  attorneys  that  this  court  is  without 
jurisdiction. 

694  None  of  the  above  statements  constitute  any  legal 
ground  for  refusing  to  give  a  deposition  as  provided 

by  the  Federal  Rules  of  Civil  Procedure. 

Wherefore,  plaintiff  prays  that  this  court  compel 
defendant  Hsiang  to  answer  questions  propounded  to  him 
on  oral  examination. 

William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

Attorneys  for  Plaintiff 
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696  Filed  Feb.  12  1952 

Clarification  Order 

This  cause  coming  on  for  hearing  upon  the  motion  of  the 
Custodian  for  clarification  of  the  order  entered  on 
December  21,  1951,  directing  that  certain  trunks  containing 
papers  pertaining  to  the  Chinese  Air  Force  Office  in  USA, 
which  were  being  held  in  the  Security  Storage  Warehouse, 
be  delivered  to  William  P.  MacCracken,  Custodian;  it 
appearing  to  the  Court  that  by  stipulation  of  the  parties 
a  microfilm  record  is  being  made  of  the  eight  (8)  trunks, 
three  (3)  transfer  file  cases,  and  one-drawer  card  file  case; 
and  the  Court  having  heard  the  arguments  of  counsel  for 
the  parties  and  the  statement  of  the  Custodian  in  open 
court  on  the  8th  day  of  February,  1952,  it  is 
Ordered  that  when  the  microfilming  has  been  completed, 
the  original  documents  be  returned  to  the  Security  Storage 
Warehouse  to  be  held  by  the  Custodian  subject  to  the 
further  order  of  the  Court. 

It  is  also  ordered  that  additional  prints  of  the 

697  microfilm  may  be  obtained  by  either  party  or  their 
counsel  from  the  Custodian  upon  paying  the  cost  of 

such  additional  prints. 

For  the  Court 

James  R.  Kirkland 
Judge 

•  ••••••••• 

703  Filed  Feb.  16  1952 

Answer  to  Motion  to  Strike  Defendant  Mow’s  Pleadings 
and  for  Judgment  by  Default 

Now  come  defendants,  by  their  atorneys,  and  for  answer 
to  plaintiff’s  Motion  to  Strike  Defendant  Mow’s  Pleadings 
and  For  Judgment  by  Default,  say: 

1.  This  Court  has  no  jurisdiction  under  Article  HE, 
Section  2  of  the  Constitution  of  the  United  States  and 
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under  28  U.S.C.A.,  section  1332,  to  consider  a  suit  between 
aliens. 

2.  The  notice  to  take  the  deposition  of  the  defendant 
Mow  was  defective  in  that  it  did  not  comply  with  Rule 
27(b)  of  the  Federal  Rules  of  Civil  Procedure  for  the 
taking  of  depositions  to  perpetuate  testimony  pending 
appeal. 

3.  The  failure  of  the  defendant  Mow  to  appear  was  not 

“wilful”  as  that  term  is  used  in  Rule  37(d)  of  the 
704  Federal  Rules  of  Civil  Procedure  in  that  the  defend¬ 
ant  Mow  on  December  7, 1951  was  ordered  to  return 
to  Formosa  by  Ambassador  V.  K.  Wellington  Koo,  who 
has  been  recognized  by  this  Court  as  the  person  authorized 
to  represent  the  Republic  of  China  on  Formosa  in  the 
United  States,  and  Defendant  Mow  was  faced  with  the 
problem  of  defying  the  order  of  Ambasador  Koo  who 
caused  this  suit  to  be  brought,  or  failing  to  comply  with 
the  notice  to  take  his  deposition. 

4.  The  imposition  of  the  penalties  provided  for  by  Rule 
37(d)  through  the  striking  of  defendant  Mow’s  pleadings 
and  the  entering  of  a  judgment  by  default  on  the  facts  of 
this  case  would  constitute  a  denial  of  due  process  of  law, 
punishment  for  contempt,  and  an  improper  use  of  this 
Court’s  discretion  while  an  appeal  is  pending  with  the 
United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit. 

5.  In  the  alternative,  and  without  regard  to  the  preced¬ 
ing  four  numbered  paragraphs,  in  a  suit  for  an  account¬ 
ing  and  other  relief,  where  plaintiff  has  not  presented 
proof  of  any  of  the  major  allegations  of  its  complaint,  the 
entry  of  a  default  judgment  without  requiremnt  of  affirma¬ 
tive  proof  by  plaintiff  would  be  improper  and  illegaL 

Wherefore  defendants  pray  that  plaintiff’s  motion  to 
strike  defendant  Mow’s  pleadings  and  for  judgment  by 
default  be  denied,  or,  in  the  alternative,  that  any  action 
upon  such  motion  be  deferred  until  final  action  by  an 
appellate  court  on  the  issues  which  are  now  the  subject  of 
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an  appeal  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 

Respectfully  submitted, 

William  A.  Roberts 
Warren  Woods 

698  Filed  Feb  16  1952 

Answer  to  Plaintiff’s  Motion  to  Compel  Answers  to 
Questions  Propounded  on  Oral  Examination 

Now  come  defendants,  by  their  attorneys,  and  for  an¬ 
swer  to  plaintiff’s  Motion  to  Compel  Answers  to  Questions 
Propounded  on  Oral  Examination,  say: 

1.  The  motion  should  be  denied  because  this  Court  has 
no  jurisdiction  constitutionally  over  a  suit  between  aliens. 

2.  The  motion  should  be  denied  because  an  appeal  is 
pending  from  a  judgment  of  this  Court  with  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Cir¬ 
cuit,  and  plaintiff,  despite  the  pendency  of  this  appeal,  has 
failed  to  comply  with  the  requirements  of  Rule  27(b)  of  the 
Federal  Rules  of  Civil  Procedure. 

3.  The  motion  should  be  denied  because  plaintiff  has 
made  no  showing  as  to  the  relevancy  and  materiality  of 
the  questions,  answers  to  which  are  sought  to  be  compelled. 

4.  Motion  should  be  denied  in  the  exercise  of  the  Court’s 
sound  discretion  until  such  time  as  an  appellate  court  has 
finally  decided  the  issues  which  are  now  the  subject  of  ap¬ 
peal  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Circuit. 

699  Wherefore,  defendants  pray  that  plaintiff’s  Mo¬ 
tion  to  Compel  Answers  to  Questions  Propounded 

on  Oral  Examination  be  denied,  or,  in  the  alternative,  that 
no  action  be  taken  by  this  Court  in  the  premises  until  there 
has  been  a  final  decision  of  an  appellate  court  on  the  pend- 
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ing  appeal  filed  by  defendants  herein  from  the  judgment  of 
the  District  Court  of  December  10, 1951. 

Respectfully  submitted, 

William  A.  Roberts 
William  A.  Roberts 
Warren  Woods 
Warren  Woods 
Attorneys  for  defendants . 

•  ••••••••• 

712  Filed  Feb  18  1952 

Answer  to  Plaintiff’s  Suggestion  of  Sovereign  Immunity 

From  Suit 


Come  Now  Pang-Tsu  Mow  and  Ve-Shuen  Hsiang,  de¬ 
fendants,  by  their  attorneys,  and  without  abandoning  their 
claim  that  this  Honorable  Court  is  without  judicial  power 
to  proceed  further  in  this  cause,  suggest  that  the  plaintiff’s 
suggestion  of  sovereign  immunity  is  without  merit  either 
in  law  or  in  fact.  As  grounds  for  this  counter-suggestion, 
defendants  submit: 

1.  When  the  plaintiff  voluntarily  sought  to  invoke  the 
jurisdiction  of  this  Court,  it  was  disarmed  of  immunity  as 
against  the  defendants  who  have  a  proper  set-off  to  its 
claim ;  and 

2.  The  counterclaims  of  defendants  assert  matters  of  re¬ 
coupment  which  arise  out  of  the  same  transaction  or  occur¬ 
rence  that  is  the  subject  matter  of  plaintiff’s  suit,  and  are 
properly  pleaded  herein. 

Wherefore,  the  defendants  respectfully  pray  that  this 
Court  deny  the  plaintiff’s  suggestion  that  the  coun- 
713  ter  claims  for  libel  and  unlawful  conversion  be  dis¬ 
missed. 


William  A.  Roberts 
William  A.  Roberts 
Warren  Woods 
Warren  Woods 
Attorneys  for  Defendants 


48 


721  Filed  Feb  25  1952 

Order 

This  cause  came  on  to  be  heard  on  motion  of  plaintiff 
under  Rule  37d  of  the  Federal  Rules  of  Civil  Procedure  for 
an  order  striking  out  all  of  defendant  Mow’s  pleadings  and 
for  judgment  by  default  against  defendant  Mow  on  the 
ground  that  defendant  Mow  on  February  8,  1952,  willfully 
failed  to  appear  before  the  officer  who  was  to  take  his  depo¬ 
sition,  after  a  proper  notice  thereof  had  been  given  defend¬ 
ant  Mow,  and  counsel  for  the  parties  having  been  heard, 
and  it  appearing  to  this  Court  that  defendant  Mow  will¬ 
fully  and  without  justification  failed  to  appear  before  the 
officer  who  was  to  take  his  deposition  after  a  proper  notice 
thereof  had  been  given  defendant  Mow,  it  is  by  the  Court 

Obdebed  that  the  motion  of  plaintiff  for  an  order  striking 
out  all  of  defendant  Mow’s  pleadings  and  for  judgment 
by  default  against  defendant  Mow  be  and  it  hereby  is 
granted  unless  defendant  Mow  appears  on  or  prior  to 
March  3, 1952,  at  the  office  of  William  E.  Leahy,  1000  Bowen 
Building,  821  Fifteenth  Street,  N.  W.,  Washington,  D.  C., 
at  2:00  P.  M.  on  a  week  day,  for  the  purpose  of 

722  having  his  deposition  taken  by  plaintiff. 

Jas  W.  Mobbis 
Judge 

Dated :  February  25th,  1952. 

•  ••••••••• 

723  Filed  Feb  26  1952 

Order 

This  cause  came  on  to  be  heard  on  motion  of  plaintiff  for 
an  order  compelling  defendant  Hsiang  to  answer  questions 
propounded  to  him  on  the  taking  of  his  deposition  on  oral 
examination  on  February  9,  1952,  and  counsel  for  the  par¬ 
ties  having  been  heard,  and  it  appearing  to  this  Court  that 
there  was  no  justification  for  defendant  Hsiang’s  refusing 
to  answer  questions  not  privileged  relevant  to  the  subject 
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matter  involved  in  this  action  and  that  they  should  be  an¬ 
swered,  it  is  by  the  Court 

Ordered  that  defendant  Hsiang  appear  before  the  officer 
taking  the  deposition  at  such  time  and  place  as  plaintiff 
may  designate  on  10  days’  written  notice  to  the  parties,  and 
answer  under  oath  questions  not  privileged  relevant  to  the 
subject  matter  involved  in  this  action. 

Jas.  W.  Morris 
Judge 

Dated :  February  26th,  1952. 


724  Filed  Feb  26  1952 

Order 

This  cause  came  on  to  be  heard  on  motion  of  plaintiff  for 
an  order  directing  defendant  Mow  and  defendant  Hsiang  to 
deliver  or  cause  to  be  delivered  to  .William  P.  McCracken, 
custodian  herein,  all  books,  papers,  documents,  records  and 
equipment  of  the  Chinese  Air  Force  Office  in  IT.  S.  A.  now 
in  the  possession  of  or  under  the  control  of  said  defendants 
or  either  of  them,  and  counsel  for  the  parties  having  been 
heard,  and  it  appearing  to  this  Court  that  financial  and 
other  books,  papers,  documents,  and  records  and  equipment 
of  the  Chinese  Air  Force  Office  in  TJ.  S’.  A.  entrusted  to  or 
placed  under  the  control  of  defendant  Mow  and  defendant 
Hsiang,  or  either  of  them,  exclusive  of  the  books,  papers, 
documents,  records  and  equipment  heretofore  placed  under 
the  custody  of  William  P.  McCracken,  are  in  the  possession 
of  or  under  the  control  of  defendant  Mow  or  defendant 
Hsiang,  and  that  said  records  and  equipment  should  be  de¬ 
livered  to  William  P.  McCracken,  subject  to  the  right  of 
reasonable  access  thereto  by  the  parties  herein,  it  is 
Ordered  that  defendant  Mow  and  defendant  Hsiang  de¬ 
liver  or  cause  to  be  delivered  to  William  P.  Mc- 

725  Cracken,  custodian  herein,  at  2110  Leroy  Place, 
N.  W.,  Washington,  D.  C.,  all  books,  papers,  docu- 
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ments,  records  and  equipment  of  the  Chinese  Air  Force 
Office  in  U.  S.  A.  entrusted  to  or  placed  under  the  control 
of  said  defendants,  or  either  of  them,  by  plaintiff  or  any 
branch  or  agency  of  plaintiff  now  in  the  possession  of  said 
defendants  or  either  of  them,  their  agents,  representatives, 
employees,  and  any  other  persons  under  their  control,  on 
or  before  March  4th,  1952,  subject  to  the  right  of  reason¬ 
able  access  thereto  by  the  parties  herein  or  their  desig¬ 
nated  representatives. 

Jas.  W.  Morris 
Judge 

Dated:  February  26th,  1952. 

•  #•••••••• 

!  728  Filed  Mar  3  1952 

Order  Striking  Pleadings,  Granting  Judgment  by  Default 
and  Referring  Cause  to  Auditor 

Upon  consideration  of  the  order  entered  herein  on  Feb¬ 
ruary  25, 1952  that  a  motion  of  plaintiff  for  an  order  strik¬ 
ing  out  all  of  defendant  Mow’s  pleadings  and  for  judgment 
by  default  against  defendant  Mow  be  granted  unless  de¬ 
fendant  Mow  appear  on  or  prior  to  March  3,  1952  at  the 
office  of  William  E.  Leahy,  1000  Bowen  Building,  821  Fif¬ 
teenth  Street,  N.  W.,  Washington,  D.  C.,  at  2:00  p.  m.  on  a 
week  day  for  the  purpose  of  having  his  deposition  taken  by 
plaintiff,  and  upon  the  affidavits  of  William  J.  Hughes,  Jr. 
and  Liang-Chien  Cha,  both  dated  March  3,  1952,  and  it 
appearing  to  this  Court  that  the  defendant  Mow  did  not 
put  in  an  appearance  at  the  offices  of  William  E.  Leahy  at 
any  time  prior  to  or  at  2 :00  o’clock  p.  m.  on  March  3,  1952, 
and  that  defendant  Mow  is  not  an  infant  or  incompetent 
and  is  not  a  member  of  the  armed  land  or  naval  forces  of 
the  United  States  or  any  component  thereof,  it  is  by  the 
Court  this  3rd  day  of  March,  1952, 

Ordered  and  Adjudged  that  all  of  the  pleadings  filed 
herein  by  or  on  behalf  of  defendant  Mow  be  and  the 
729  same  are  hereby  stricken,  and  it  is 
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Further  Ordered  and  Adjudged  that  default  judg¬ 
ment  be  entered  herein  in  favor  of  plaintiff  against  defend¬ 
ant  Mow,  and  it  is 

Further  Ordeded  and  Adjudged  that  the  preliminary  in¬ 
junction  entered  herein  on  December  10,  1951  be  and  it  is 
hereby  made  permanent  as  to  defendant  Mow,  and  it  is 

Further  Ordered  and  Adjudged  that  defendant  Mow  is 
hereby  directed : 

(a)  to  render  an  accounting  of  all  moneys  or  other  prop¬ 
erties  (or  the  proceeds  thereof)  entrusted  to  or  placed  un¬ 
der  the  control  of  defendant  Mow  by  plaintiff  or  any  branch 
or  agency  of  plaintiff  during  the  period  beginning  Septem¬ 
ber  15,  1944  and  ending  April  30, 1951 ; 

(b)  to  surrender  and  pay  over  to  plaintiff  all  of  said 
moneys  and  properties  (or  the  proceeds  thereof)  not  prop¬ 
erly  expended  or  used  for  purposes  authorized  by  plain¬ 
tiff,  and 

(c)  to  deliver  to  plaintiff  all  books,  papers,  documents, 
records  and  equipment  of  the  Chinese  Air  Force  Office  in 
U.  S.  A.,  and  all  other  books,  papers,  documents  and  rec¬ 
ords  relating  to  the  expenditures,  deposits,  transfers  or 
disposals  of,  or  other  dealings  with,  any  moneys  or  other 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  defendant  Mow  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  or  relating  to  the  business 
or  operations  of  the  Chinese  Air  Force  Office  in  U.  S.  A., 
and  it  is 

Further  Ordered  and  Adjudged  that  this  cause  be  re¬ 
ferred  to  Fred  J.  Eden,  the  auditor  of  this  Court,  for 
730  the  purpose  of  holding  hearings,  making  findings  and 
reporting  to  this  Court  concerning  the  following : 

1.  The  amount  of  moneys  or  other  properties  entrusted 
to  or  placed  under  the  control  of  defendant  Mow  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff  between  the  period 
beginning  September  15,  1944  and  ending  April  30,  1951, 
which  he  was  authorized  to  expend  for  governmental  pur¬ 
poses  relating  to  the  purchase  of  equipment  and  supplies 
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for  the  Chinese  Air  Force,  and  for  the  development  of  the 
aeronautical  industry  in  the  Republic  of  China  and  for 
administrative  expenses  and  miscellaneous  authorized 
payments. 

2.  The  amount  of  moneys  entrusted  to  or  placed  under 
the  control  of  defendant  Mow  as  aforesaid  and  with  respect 
to  which  defendant  Mow  properly  accounted  to  the  plaintiff. 

3.  The  amount  and  present  whereabouts  of  moneys  and 
properties  (or  the  proceeds  thereof)  entrusted  to  or  placed 
under  the  control  of  defendant  Mow  as  aforesaid  and  not 
properly  expended  or  used  for  the  purposes  authorized  by 
plaintiff. 

4.  The  ascertainment  and  allocation  of  all  proper  costs 
and  attorneys’  fees. 

Jas.  W.  Morris 
Judge 

•  ••••••••• 

747  Filed  Mar  28  1952 

Notice  of  Appeal  to  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 

Notice  is  hereby  given  that  Pang-Tsu  Mow  and  Ve-Shuen 
Hsiang,  defendants  in  the  above-entitled  action,  hereby  ap¬ 
peal  to  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  from  the  order  striking  pleadings, 
granting  judgment  by  default  and  referring  cause  to  audi¬ 
tor  entered  in  this  action  on  March  3,  1952. 

Dated  this  28th  day  of  March,  1952. 

William  A.  Roberts 
William  A.  Roberts 
Warren  Woods 
Warren  Woods 
Attorneys  for  Appellants 
Pang-Tsu  Mow  and  Ve-Shuen 
Hsiang 

400  DeSales  Building 
Washington,  D.  C. 

•  ••••••••• 
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748  Filed  Mar  31 1952 

Motion  to  Stay  Proceedings  Before  Auditor 

Come  now  defendants  Pang-tsu  Mow  and  Ve-shuen 
Hsiang,  by  their  attorneys,  and  move  the  Court  to  stay  fur¬ 
ther  proceedings  before  Fred  J.  Eden,  Auditor  of  this 
Court,  until  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  renders  its  decisions  in  the 
appeal  of  Pang-tsu  Mow  and  Ve-shuen  Hsiang  v.  Republic 
of  China ,  No.  11,265,  and  in  the  appeal  of  Pang-tsu  Mow  and 
Ve-shuen  Hsiang  v.  Republic  of  China  from  the  order  of 
this  Court  of  March  3,  1952,  which  was  noticed  for  appeal 
on  March  28, 1952,  and  as  yet  has  no  Circuit  Court  number, 
for  the  following  reasons,  to-wit: 

L 

On  March  3,  1952,  this  Court  entered  an  order  Striking 
the  Pleadings  of  Defendant  Mow,  Granting  Judgment  by 
Default  Against  Defendant  Mow  and  Referring  Cause  to 
Auditor  for  the  purpose  of  holding  hearings,  making  find¬ 
ings  and  reporting  to  this  court  with  respect  to  the  amount 
of  moneys  or  other  properties  entrusted  to  or  placed  under 
the  control  of  defendant  Mow  by  the  plaintiff  or  any 
branch  or  agency  of  plaintiff.  Such  order  of 

749  March  3,  1952,  was  a  final  order  against  the  defend¬ 
ant  Mow  which  has  the  effect  also  of  determining 

finally  certain  issues  involving  the  defendant  Hsiang,  and 
as  a  final  order  against  both  defendants  is  appealable  to 
the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  Circuit  as  a  matter  of  right. 

n. 

Notice  of  appeal  from  the  aforesaid  order  of  March  3, 
1952  has  been  duly  filed  in  this  District  Court  on  March  28, 
1952.  While  such  appeal  is  pending,  inconvenient,  expen¬ 
sive,  and  perhaps  unnecessary  further  proceedings  before 
the  Court  Auditor  should  be  stayed. 
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m. 

In  addition  to  the  pending  appeal  from  this  Court’s  final 
order  of  March  3,  1952,  there  is  also  pending  before  the 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  an 
appeal  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Circuit  from  an  order  of  this  Court  dated 
December  10,  1951,  denying  defendants’  motion  to  dismiss 
the  complaint,  granting  preliminary  injunction,  and  con¬ 
tinuing  in  effect  an  order  previously  issued  by  the  Court 
on  November  29,  1951,  designating  a  disinterested  person 
to  take  possession  of  certain  premises  and  the  contents 
thereof.  On  December  12, 1951  defendants  noted  an  appeal 
from  the  aforesaid  order  of  December  10,  1951,  and  on 
March  10,  1952,  the  brief  and  appendix  of  appellants  was 
filed  with  the  Court  of  Appeals  and  docketed  as  case  No. 
11,265.  Brief  for  appellee  is  due  on  April  4,  1952.  One  of 
the  issues  raised  by  appellants  in  their  brief  in  this  appeal 
is  that  the  District  Court  had  no  power  to  issue  the  pre¬ 
liminary  injunction  because  it  had  no  jurisdiction  to 
750  entertain  the  suit. 

IV. 

If  the  Court  of  Appeals  agrees  with  the  appellants  in 
either  of  the  two  pending  appeals  that  the  District  Court 
has  no  jurisdiction,  or  if  the  Court  of  Appeals  agrees  with 
appellants  in  either  of  the  two  appeals  that  the  District 
Court  has  acted  illegally  in  requiring  the  production  of 
documents  and  the  making  of  an  accounting  and  the  taking 
of  other  actions,  then  all  actions  taken  by  the  District  Court 
with  respect  to  the  case  may  become  null  and  void  and  of 
no  effect,  including  the  reference  to  the  Auditor  under  the 
order  of  March  3,  1952. 

V. 

Plaintiff  has  asserted  before  the  Auditor  that  the  effect 
of  the  Court’s  entry  of  a  default  judgment  against  the  de¬ 
fendant  Mow  is  to  deny  to  the  attorneys  for  the  defendants 
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the  right  to  participate  in  any  manner  in  the  proceedings 
before  the  Auditor.  In  the  light  of  this  contention  no  hear¬ 
ings  before  the  Auditor  should  be  held  until  basic  jurisdic¬ 
tional  questions  have  been  decided  by  final  appellate  action. 

Wherefore,  defendants  pray  that  further  proceedings 
before  the  Auditor  be  stayed  until  there  has  been  final  ap¬ 
pellate  action  on  the  pending  appeals  of  the  defendants 
herein. 

Respectfully  submitted, 

William  A.  Roberts 
William  A.  Roberts 
Warren-  Woods 
WAR 
Warren  Woods 
Attorneys  for  Defendants 
400  De  Sales  Building 
Washington,  D.  C. 


752  Filed  Apr  8  1952 

Answer  to  Motion  to  Stay  Proceedings  Before  the  Auditor 

Comes  now  plaintiff  and  for  answer  to  the  motion  of 
defendants  Mow  and  Hsiang  to  stay  proceedings  before  the 
Auditor  shows: 

1.  Mow,  having  abscounded,  is  in  no  position  to  make  the 
present  motion. 

2.  Hsiang’s  case  not  being  before  the  Auditor,  he  has  no 
standing  to  urge  a  stay  in  Mow’s  case. 

3.  This  Court’s  default  judgment  against  Mow  of  March 
3, 1952,  referring  the  case  to  the  Auditor  is  non-appealable. 

4.  This  Court  has  already  refused  to  interfere  with  the 
progress  of  the  case  because  of  the  appeal  from  the  Pre¬ 
liminary  Injunction. 
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5.  For  such  other  reasons  as  may  appear  on  the  face 
of  the  record  and  may  be  argued  at  the  hearing  hereof. 

Wm.  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

William  E.  Leahy 
William  J.  Hughes,  Jr. 

Counsel  for  Plaintiff 

Chauncey  Belknap 
Of  Counsel 

•  ••••••••• 

760  Filed  Apr  16  1952 

Motion  for  Order  Permitting  Plaintiff  to  Subpoena  Bank 

Records 

Comes  now  Plaintiff  by  its  attorneys  and  moves  this 
court  for  an  order  permitting  it  to  subpoena  any  bank  rec¬ 
ords  relating  to  any  account  with  respect  to  which  Defend¬ 
ant  Mow  may  have  had  the  right  of  withdrawal  upon  his 
own  signature  individually  or  jointly  with  one  or  more 
other  persons. 

For  cause,  Plaintiff  shows: 

1.  This  Court,  by  order  dated  February  26,  1952,  lim¬ 
ited  Plaintiff’s  right  to  subpoena  bank  records  relating  to 
personal  accounts  except  upon  further  order  of  this  court 
based  upon  a  showing  of  probability  that  monies  of  the 
Republic  of  China  were  deposited  in  personal  accounts. 

2.  As  hereinafter  indicated,  there  is  ample  evidence  that : 

A.  Monies  of  the  Republic  of  China  have  been  deposited 
in  bank  accounts  carried  in  the  name  of  Defendant  Mow. 

B.  Withdrawals  of  large  amounts  of  monies  from  Chinese 
Air  Force  accounts  have  been  made  by  means  of  drafts 
made  payable  to  Defendant  Mow. 

C.  Monies  of  the  Republic  of  China  have  been  deposited 
in  bank  accounts  carried  in  the  name  of  Mow  and  one  or 
more  other  persons,  or  subject  to  withdrawal  upon 
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761  the  signature  of  Defendant  Mow  and  one  or  more 
other  persons. 

Accounts  in  the  Name  of  Defendant  Mow. 

3.  On  January  11  and  16,  1952,  Plaintiff  took  the  depo¬ 
sition  of  Major  Stephen  Teng,  formerly  the  finance  officer 
of  the  Chinese  Air  Force  Office  in  U.  S.  A.  Major  Teng 
testified  concerning  two  accounts  in  the  National  Bank  of 
Washington  in  which  the  Chinese  Air  Force  had  funds; 
one  was  an  account  on  which  withdrawals  were  made  by  the 
signature  of  Defendant  Mow  alone  and  the  other  was  an 
account  on  which  withdrawals  were  made  by  the  joint  sig¬ 
natures  of  Hsiang,  Ting  and  Teng.  Excerpts  of  Major 
Teng’s  testimony  on  this  subject  are  attached  hereto  as 
Annex  A. 

On  March  10,  1952,  Plaintiff  took  the  deposition  of 
Robert  B.  Keiner,  Vice  President  of  the  National  Bank  of 
Washington.  Mr.  Keiner  testified,  on  objection  of  counsel 
for  Defendants,  that  the  bank  has  an  account  under  the 
name  of  Defendant  Mow.  Excerpts  of  Mr.  Keiner ’s  testi¬ 
mony  on  this  subject  are  attached  hereto  as  Annex  B. 

On  March  7  and  20, 1952,  Plaintiff  took  the  deposition  of 
Defendant  Hsiang  who  testified  that  there  were  four  ac¬ 
counts  in  the  National  Bank  of  Washington  in  which  monies 
of  the  Chinese  Air  Force  were  deposited.  He  referred  to 
these  accounts  as  (1)  the  Chinese  Air  Force  account,  (2) 
the  Chinese  Air  Force  Library  account,  (3)  General  P.  T. 
Mow’s  account,  and  (4)  Standard  Parts  Corporation  ac¬ 
count.  He  further  testified  that  withdrawals  of 

762  funds  from  the  General  P.  T.  Mow  account  could  be 
made  only  upon  signature  of  Defendant  Mow.  Ex¬ 
cerpts  of  Defendant  Hsiang’s  testimony  on  this  subject  are 
attached  hereto  as  Annex  C. 

B.  On  March  12,  1952  Plaintiff  took  the  deposition  of 
Benjamin  Bird  McCeney,  Assistant  Treasurer  of  the  Na¬ 
tional  Savings  and  Trust  Company.  Mr.  McCeney  testified 
that  until  February  1945  the  bank  had  carried  an  account 
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under  the  name  of  Defendant  Mow  and  that  thereafter  the 
same  account  had  been  carried  under  the  name  of  Commis¬ 
sion  on  Aeronautical  Affairs.  Excerpts  of  Mr.  McCenev’s 
testimony  on  this  subject  are  attached  hereto  as  Annex  D. 

Joint  Accounts 

4.  At  the  time  Defendant  Stephen  Teng’s  deposition  was 
taken  he  testified  concerning  government  funds  having 
been  placed  under  the  control  of  a  three-man  committee 
composed  of  Defendant  Mow,  General  Pee  and  Mr.  Yu. 
Teng  indicated  that  there  had  been  a  “general  account 
deposited  in  the  Washington  bank,  a  joint  account  of  Gen¬ 
eral  Mow  and  General  Pee.”  Excerpts  from  Stephen 
Teng’s  testimony  on  this  subject  are  attached  hereto  as 
Annex  E. 

When  Defendant  Hsiang’s  deposition  was  taken,  he  also 
testified  concerning  the  three-man  committee.  He  stated 
the  checks  had  to  be  countersigned  by  the  three-man  com¬ 
mittee  and  that  one  of  the  banks  in  which  part  of  the  funds 
of  the  three-man  committee  were  deposited  was  the  National 
Bank  of  Washington.  Excerpts  from  Defendant  Hsiang’s 
testimony  on  this  subject  are  attached  hereto  as  Annex  F. 

Withdrawals 

763  5.  At  the  time  the  deposition  of  Mr.  Keiner,  Vice 

President  of  the  National  Bank  of  Washington,  was 
taken,  he  produced  bank  statements  showing  deposits  in 
and  withdrawals  from  an  account  carried  in  the  National 
Bank  of  Washington  in  the  name  of  Chinese  Air  Force 
of  the  Republic  of  China.  These  statements  showed  a  with¬ 
drawal  of  $700,000  on  November  8,  1951.  When  Defendant 
Hsiang’s  deposition  was  taken  he  testified  that  this  with¬ 
drawal  was  by  check  made  payable  to  Defendant  Mow  but 
that  he  did  not  know  for  what  purpose  the  withdrawal  had 
been  made.  Excerpts  of  Defendant  Hsiang’s  testimony  on 
this  subject  are  attached  hereto  as  Annex  G. 
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6.  Because  of  objections  raised  by  Defendant’s  counsel 
at  the  time  of  the  taking  of  the  depositions  of  officers  of 
the  National  Savings  and  Trust  Company  and  the  Riggs 
National  Bank,  Plaintiff  has  been  unable  to  ascertain  from 
these  officers  whether  or  not  defendant  Mow  has  ever  had, 
or  now  has,  an  account  in  either  of  these  two  banks  carried 
in  his  name.  Such  information  should  be  given  to  Plaintiff 
and  Plaintiff  should  have  the  right  to  subpoena  the  records 
of  any  such  accounts,  regardless  in  what  bank,  in  view  of 
the  showing  that  government  funds  have  been  deposited 
in  accounts  carried  in  the  personal  name  of  Defendant  Mow, 
that  government  funds  have  been  deposited  in  accounts 
held  jointly  by  Mow  with  one  or  more  other  persons,  and 
government  funds  have  been  withdrawn  from  a  government 
account  by  check  made  payable  to  Defendant  Mow. 
764  Wherefore,  Plaintiff  prays  for  an  order  permit¬ 
ting  it  to  subpoena  any  bank  records  relating  to  any 
account  with  respect  to  which  Defendant  Mow  may  have 
had  the  right  of  withdrawal  upon  his  own  signature  in¬ 
dividually  or  jointly  with  one  or  more  other  persons. 

Wttjjam  E.  Leahy 

William  E.  Leahy 

Wm.  J.  Hughes,  Jr. 

William  J.  Hughes,  Jr. 

Attorneys  for  Plaintiff 

•  ##**•***• 

783  Filed  Apr  19  1952 

Memorandum 

Morris,  J.  The  defendants,  in  their  answer,  assert  two 
counterclaims,  one  for  libel,  alleged  to  mave  been  committed 
by  the  plaintiff  with  respect  to  the  defendants,  and  the  other 
for  monies  in  the  sum  of  $614,320.50,  which  monies  are 
alleged  to  have  been  held  by  the  defendant  Mow  for  certain 
persons  other  than  the  plaintiff,  but  which  sums  of  money 
it  is  alleged  were  obtained  improperly  by  the  plaintiff,  and 
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for  which  the  defendants  say  they  are  entitled  to  an  account¬ 
ing  from  the  plaintiff.  The  plaintiff,  by  motion,  seeks  to 
have  these  counter-claims  dismissed  on  the  ground  that  the 
plaintiff  is  a  sovereign  state,  and  that  it  is  immune  from 
suit  by  way  of  counter-claim  for  libel  and  counter-claim  for 
unlawful  conversion.  A  hearing  was  had  upon  said  motion, 
and  memorandum  briefs  have  been  filed  by  counsel  for  all 
parties  at  the  request  of  the  Court. 

Subsequent  to  the  filing  of  the  counter-claims  and  the 
motions  to  dismiss  the  same,  the  Court,  upon  motion  of  the 
plaintiff,  and  as  a  sanction  for  the  wilful  failure  of  the 
defendant  Pang-Tsu  Mow  to  appear  for  the  taking  of  depo¬ 
sitions,  as  ordered  by  the  Court,  has  stricken  all  pleadings 
of  the  said  defendant  Mow.  Therefore,  the  orders  on  the 
instant  motion  are  with  respect  to  said  counter-claims  only 
as  they  are  pleadings  of  the  defendant  Ve-Shuen  Hsiang. 

A  sovereign  state  entering  the  courts  of  a  friendly  foreign 
nation  subjects  itself  to  counter-claim  with  respect  to  mat¬ 
ters  arising  out  of  the  same  transaction  as  that  upon  which 
the  original  suit  brought  by  it  is  based,  to  the  extent  that 
it  affords  recoupment  against  said  sovereign  state,  but  not 
beyond  the  point  where  affirmative  relief  is  to  be  granted. 

In  this  view,  I  conclude  that  the  counter-claim  for 
784  libel  should  be  dismissed,  as  I  do  not  consider  it  to 
be  a  claim  arising  out  of  the  same  transaction  as 
that  upon  which  the  suit  brought  by  the  Republic  of  China 
is  based,  although  the  alleged  libel  may  have  had  reference 
or  some  relation  to  the  claims  asserted  by  the  plaintiff. 

As  to  the  counter-claim  for  conversion,  the  pleadings  are 
not  sufficiently  clear  to  enable  the  Court,  in  this  posture  of 
the  case,  to  determine  whether  or  not  such  counter-claim 
does  arise  out  of  the  same  transaction  upon  wffiich  the  claims 
of  the  Republic  of  China  are  based.  In  argument  and  in 
affidavit  there  was  statement  made  that  the  monies  referred 
to  in  the  counter-claim  were  part  of  the  monies  of  the 
plaintiff,  held  by  the  defendants,  which  have  been  accounted 
for,  and  have  been  credited  by  the  Republic  of  China  to  the 
defendants,  and  are  not  sought  to  be  recovered  in  the  in- 
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stant  case.  As  this  is  a  motion  to  dismiss  rather  than  a 
motion  for  summary  judgment,  I  can  look  no  further  than 
the  pleadings,  and  I  am  of  the  view  that  appropriate  show¬ 
ing  in  the  pleadings  should  be  made  with  respect  to  the 
counter-claim,  and,  if  any  genuine  issue  of  fact  develops, 
such  should  be  determined  by  the  Court.  The  motion  to 
dismiss  said  counter-claim  for  conversion  is  denied. 

Counsel  will  prepare  an  appropriate  order  carrying  these 
decisions  into  effect. 

Jas.  W.  Morris 
Judge 

April  19,  1952. 

•  •##•••••• 

785  Filed  Apr  24  1952 

Opposition  to  Motion  for  Order  Permitting  Plaintiff  to 
Subpoena  Bank  Records 

Come  now  defendants,  by  their  attorneys,  and  oppose 
plaintiff’s  motion  for  an  order  permitting  plaintiff  to  sub¬ 
poena  “any  bank  records  relating  to  any  account”  which 
defendant  Mow  may  have  maintained  individually  or  jointly 
with  other  persons  for  the  following  reasons,  to-wit: 

1.  The  motion  does  not  designate  with  sufficient  particu¬ 
larity  the  bank  records  and  accounts  sought  to  be  examined. 

2.  The  proposed  Subpoena  Duces  Tecum  as  described  in 
the  motion  is  so  indefinite,  vague,  and  general  in  nature 
that  its  issuance  would  constitute  an  unreasonable  search 
and  seizure  of  defendants’  privileged  and  private  affairs  in 
violation  of  the  Fourth  Amendment,  and  would  likewise 
violate  the  Fifth  Amendment  of  the  Constitution. 

3.  Plaintiff’s  motion  contains  no  factual  information  or 
averment  sufficient  in  weight  to  justify  the  modification  or 
change  of  this  Court’s  order  of  February  26,  1952,  which 
rejected  a  similar  request  by  plaintiff  to  examine  the  per¬ 
sonal  accounts  of  Defendant  Mow. 

786  4.  Plaintiff  has  not  complied  with  the  provisions 
of  Rule  27(b)  of  the  Federal  Rules  of  Civil  Proced¬ 
ure  for  the  perpetuation  of  testimony  pending  appeal. 
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Wherefore,  defendants  pray  that  after  oral  argument  an 
order  be  entered  denying  the  motion  in  its  entirety. 

Respectfully  submitted, 

William  A.  Roberts 

WW 

William  A.  Roberts 
Warren  Woods 
Warren  Woods 

April  23,  1952 

•  •#*•••••• 

787  Filed  May  6  1952 

Motion  for  Order  Adjudging  Defendant  Mow  in  Contempt 

Plaintiff  by  its  attorneys  moves  the  Court  for  an  order 
holding  the  defendant  Pang-Tsu  Mow  in  contempt  for  his 
refusal  to  appear,  after  due  notice,  for  the  taking  of  his 
deposition  on  discovery  and  for  his  neglect  and  refusal  to 
deliver  or  cause  to  be  delivered  to  the  Custodian  herein 
pursuant  to  this  Court’s  order  all  books,  papers,  documents, 
records  and  equipment  in  his  possession  or  under  his  con¬ 
trol  belonging  to  the  Chinese  Air  Force  Office  in  the  United 
States.  >  ; 

Plaintiff  shows  the  following  grounds : 

1.  This  Court  by  its  order  of  February  25,  1952  held 
that  Mow’s  failure  to  appear  for  the  taking  of  his  deposi¬ 
tion  wTas  willful  and  without  justification  and  that  plain¬ 
tiff’s  motion  to  strike  Mow’s  pleadings  and  for  judgment 
by  default  should  be  granted  unless  Mow  appeared  for  his 
deposition  on  or  prior  to  March  3,  1952.  Mow  did  not  so 
appear  and  upon  the  statement  of  Mow’s  counsel  in  open 
Court  that  Mow  would  not  appear,  this  Court  entered  its 
order  of  March  3,  1952  striking  Mow’s  pleadings,  granting 
judgment  by  default  against  Mow  and  referring  the  case, 
as  to  Mow,  to  the  Auditor. 

788  2.  Mow  has  continued  to  refuse  to  appear  for  his 
deposition  with  the  result  that  plaintiff  has  been 

unable  to  obtain  information  as  to  the  state  of  its  procure- 
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ment  program  as  of  the  date  Mow  abandoned  his  duties 
and  abscounded,  nor  has  it  been  able  to  ascertain  the 
amounts  of  plaintiff’s  monies  expended  by  Mow,  for  what 
purposes  they  were  expended  and  what  monies  remain  un¬ 
expended  and  the  location  thereof.  By  his  act  in  abscound- 
ing  Mow  has  effectually  thwarted  plaintiff’s  right  to  dis¬ 
covery  and  obtain  a  true  accounting. 

3.  Further,  Mow  has  neglected  and  refused  to  obey  this 
Court’s  order  of  February  26,  1952  directing  Mow  to  de¬ 
liver  to  the  Custodian  herein  all  books,  papers,  documents, 
records  and  equipment  of  the  Chinese  Air  Force  Office  in 
the  United  States  entrusted  to  or  placed  under  the  control 
of  Mow  by  plaintiff  and  in  his  possession  or  that  of  his 
agents,  representatives  or  employees. 

4.  There  is  attached  hereto  and  made  a  part  hereof  the 
affidavit  of  Dr.  Liang-Chien  Cha,  Vice-Minister  of  Justice 
of  the  Republic  of  China,  setting  forth  the  facts  herein. 

5.  Plaintiff  avers  that  the  orders  of  this  Court  above 
described  are  still  in  full  force  and  effect;  that  defendant 
Mow  is  able  to  comply  with  them  and  that  his  failure  and 
refusal  so  to  do  is  willful  and  contemptuous. 

Wherefore,  plaintiff  prays  for  an  order  holding  the  said 
Mow  in  contempt  of  this  Court  and,  for  the  purpose  of 
securing  compliance  with  its  orders  herein,  for  the  attach-' 
ment  of  the  person  of  the  said  Mow  and  his  commitment  to 
the  Washington  Asylum  and  Jail  until  such  time  as  he 
shall  purge  himself  of  his  contempt  by  appearing 
789  for  the  taking  of  his  deposition  and  by  delivering  to 
the  Custodian  herein  the  books,  papers,  documents, 
records  and  equipment  above  described. 

William  E.  Leahy 
William  E.  Leahy 
Wm.  J.  Hughes,  Jr. 

William  J.  Hughes,  Jr. 

Attorneys  for  Plaintiff 
Bowen  Building 
Washington,  D.  C. 
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802  Filed  May  14  1952 

Opposition  to  Plaintiff’s  Motion  for  Order  Adjudging 
Defendant  Mow  in  Contempt 

Comes  now  defendant  Pang-Tsu  Mow,  by  his  attorneys, 
and  opposes  defendant’s  motion  for  order  adjudging  de¬ 
fendant  Mow  in  contempt  and  for  grounds  therefor,  states 
as  follows: 

1.  Defendant  in  its  motion  seeks  a  determination  of  con¬ 
tempt  against  Mow  for  (1)  his  refusal  to  appear  for  the 
taking  of  his  deposition  on  discovery,  and  (2)  for  neglect 
and  refusal  to  deliver  or  cause  to  be  delivered  to  the 
Custodian  herein,  all  books,  papers,  documents,  records 
and  equipment  in  his  possession  or  under  his  control  be¬ 
longing  to  the  Chinese  Air  Force  Office  in  the  United 
States. 

2.  There  has  never  been  an  order  issued  by  this  Court 
directing  the  defendant  Mow  to  appear  for  the  purpose  of 
having  his  deposition  taken.  There  being  no  order  issued, 
noncompliance  therewith  would  therefore  be  impossible 
and  contempt  would  not  lie. 

3.  With  respect  to  the  plaintiff’s  second  ground  for  its 
motion  for  an  order  adjudging  defendant  Mow  in  con¬ 
tempt,  that  defendant  Mow  has  neglected  and  refused  to 
obey  this  court’s  order  of  February  26,  1952  directing  Mow 
to  deliver  over  to  the  Custodian  all  books,  papers,  docu¬ 
ments,  records  and  equipment  in  his  possession  or  under 
his  control  belonging  to  the  Chinese  Air  Force  Office 
in  the  United  States,  the  motion  is  opposed  on  the  fol¬ 
lowing  grounds : 

803  a.  The  jurisdiction  of  the  Court  to  entertain  this 
suit  between  a  foreign  state  and  two  aliens  has  been 

vigorously  contested  by  defendants  and  that  question  is 
now  pending  before  the  Court  of  Appeals  in  the  case  of 
Pang-Tsu  Mow  and  Ve-Shuen  Hsiang  v.  Republic  of  China, 
No.  11,265.  Until  the  jurisdictional  question  has  been 
determined  by  the  Court  of  Appeals,  an  order  holding  de¬ 
fendant  Mow  in  contempt  would  be  improper. 
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b.  There  has  been  no  showing  that  defendant  Mow  has 
in  his  possession  or  under  his  control  any  of  the  books, 
papers,  etc.  which  the  plaintiff  seeks  to  recover.  Plaintiff 
is  therefor  asking  the  Court  to  adjudge  Mow  in  contempt 
for  disobeying  an  order  which  the  plaintiff  has  failed  to 
show  Mow  can  comply  with. 

n. 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 

S  Now,  the  situation  has  changed  in  the  interim.  The 

reasons  why  we  believe  that  we  should  be  entitled  to 
take  the  depositions  of  these  five  gentlemen  are  rather  fully 
set  forth  in  our  motion  itself. 

I  may  summarize  them  briefly  for  Your  Honor.  These 
five  gentlemen  are  all  residents  of  the  Republic  of  For¬ 
mosa — Taipei,  Formosa — all  five  are  officials  of  the  so- 
called  Chiang  Kai-shek  Government.  They  are  tem¬ 
porarily  in  the  United  States. 

I  am  advised  by  the  Protocol  Division  of  the  State  De¬ 
partment  that  at  least  one  of  them  has  no  diplomatic 
immunity  or  status,  and  I  assume  that  the  same  is  true  of 
the  other  four. 

The  apparent  leader  of  the  group  is  one  Liang-chien  Cha, 
Vice  Minister  of  Justice,  according  to  his  verification  of 
the  basic  complaint  in  this  case,  of  the  Republic  of  China 
on  Formosa. 

We  have  no  assurance  from  counsel,  or  from  any  other 
source,  that  these  five  gentlemen  will  remain  in  the  United 
States  for  the  duration  of  this  litigation. 

Nevertheless,  it  is  apparent,  from  a  mere  reading  of  the 
original  complaint  and  the  accompanying  affidavit,  which 
was  the  only  factual  basis  which  Judge  Kirkland  had 
9  for  issuing  a  temporary  restraining  order  and,  for 
that  matter,  for  subsequently  issuing  a  preliminary 
injunction — in  the  affidavit  of  Vice  Minister  Cha  there  are 
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many  statements  made  as  to  the  source  of  certain  funds 
allegedly  in  the  possessoin  of  the  defendants,  and  there  are 
many  statements  made  as  to  his  personal  knowledge  of  the 
books,  records,  and  accounts  of  the  Republic  of  China  on 
Formosa. 

We  have  not  had  any  opportunity  whatever  up  to  this 
point  to  examine  Mr.  Cha  as  to  the  extent  of  his  personal 
knowledge  as  to  the  existence  and  nature  of  these  records 
and  as  to  what  they  will  disclose  as  to  the  ownership  of 
the  moneys  allegedly,  by  the  complaint,  entrusted  to  our 
defendants.  We  consider  it  extremely  important,  both  to 
the  preparation  of  an  answer  with  respect  to  the  indentity 
of  the  moneys  and  records  involved  in  this  case  and  with 
respect  to  the  basic  questions  which  may  be  reached  in  the 
litigation  at  a  later  day,  to  be  able  to  examine  Mr.  Cha. 

Now,  I  have  set  forth,  as  to  each  of  the  other  four  mem¬ 
bers  of  this  mission,  specific  reasons  why  the  perpetuation 
of  their  testimony  is  necessary. 

I  will  illustrate.  One  of  the  gentlemen  is  a  Major  Shah, 
a  Chinese  Air  Force  officer.  On  or  about  November  21, 
1951,  Major  Shah,  together  with  certain  other 
10  Chinese  individuals,  and  I  think  including  Mr. 

Leahy,  although  I  am  not  certain  whether  Mr.  Leahy 
was  there  at  the  beginning,  entered  the  premises  at  2110 
Leroy  Place  prior  to  the  issuance  of  any  order  or  warrant 
allowing  them  to  enter  those  premises,  and  undertook  to 
wander  throughout  the  four  stories  of  the  building  for  a 
period  in  excess  of  half  an  hour. 

At  that  particular  time  only  one  officer  connected  with 
the  defendants  in  this  case,  a  Major  Huang,  was  present 
on  the  premises  after  five  o’clock.  The  individuals  arrived 
at  about  a  quarter  of  five.  There  were  several  other  officers 
on  the  premises  at  the  time  of  arrival  who  departed  at  five, 
leaving  only  Major  Huang,  the  duty  officer,  there. 

He  was  downstairs  in  the  reception  room  from  five  until 
about  five  forty-five,  while  we,  as  counsel  for  the  defend¬ 
ants,  tried  to  make  arrangements  to  get  these  people  out 
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of  there  until  we  could  have  some  kind  of  discussion  of 
what  it  was  they  wanted  to  see. 

During  that  period  of  forty  to  forty-five  minutes,  eight 
or  ten  individuals  connected  with  the  plaintiff  were  allowed 
to  roam  unmolested  through  the  upper  stories  of  the 
premises  at  2110  Leroy  Place,  for  all  we  know,  looking  at, 
disturbing,  and  otherwise  perhaps  damaging  books  and 
records  on  the  premises. 

11  Now,  vre  are  being  held  responsible,  under  a  pre¬ 
liminary  injunction,  for  the  disposition  made  of  a 

substantial  volume  of  financial  records  and  vouchers;  and 
we  feel  that  we  are  entitled  to  interrogate  Major  Shah,  who 
appeared  to  be  the  leader  of  the  Chinese  group  on  this 
occasion,  as  to  just  what  he  and  his  associates  did  on  the 
occasion  that  they  roamed  around  the  upper  floors  of  the 
building  at  2110  Leroy  Place. 

As  to  two  of  the  other  members  of  the  mission. 
Lieutenant  Colonel  Shih  and  Colonel  Liu  Chung-kwang, 
I  am  advised  that  both  are  procurement  officers  with  the 
Chinese  Air  Force  in  Formosa;  that  both  are  familiar 
with  procurement  activities;  that  both  are  familiar  with 
the  accounting  practices  of  the  Chinese  Government  on 
Formosa. 

Since  the  affidavit  of  Minister  Cha  recites  that  all  the 
statements  made  in  it  are  based  either  on  his  personal 
knowledge  of  the  facts  or  on  official  documents  and  records 
of  the  Chinese  Government  which  he  has  examined,  and 
since  these  two  officers  whose  names  I  have  just  mentioned 
are  actually  employed  in  the  procurement  activities  of  the 
Chinese  Government  on  Formosa,  we  consider  it  essential 
to  have  their  testimony  in  order  to  determine,  from  sources 
other  than  the  defendants  themselves,  who  have  not 

12  been  in  Formosa  for  some  years,  exactly  what  the 
accounting  practices  of  the  Formosan  Government 

are  and  exactly  what  types  of  reports  were  not  only  re¬ 
quired  of  our  clients,  but  received  in  Formosa  from  our 
clients. 
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Now,  the  last  individual  is  a  Mr.  Chow — C  how.  I  am 
advised  that  Mr.  Chow  is  one  of  the  confidential  secretaries 
of  the  Generalissimo  Chiang  Kai-shek. 

I  am  further  advised  that  Mr.  Chow  was  present  in 
Formosa  in  that  capacity  during  the  months  of  October  and 
November,  1950,  when  the  defendant  General  Mow  made 
a  trip  to  Formosa  for  the  specific  purpose  of  bringing  to 
the  attention  of  the  Generalissimo  certain  evidence  which 
he  had  accumulated  in  the  United  States,  which  he  had 
shown  to  certain  Republican  Senators  and  Congressmen, 
with  reference  to  his  claim  that  the  Chinese  Air  Force  com¬ 
manding  general,  a  General  Chow,  had  been  engaged  in  the 
corrupt  use  of  moneys  and  had  passed  instructions 
to  General  Mow  in  Washington  to  use  moneys  in  a  manner 
which  General  Mow  considered  to  be  improper  and  corrupt. 

Now,  General  Mow  was  referred  by  the  Generalissimo 
Chiang  Kai-shek  to  his  secretary,  Mr.  Chow;  and  many  of 
the  materials  that  General  Mow  took  to  Formosa  with  him, 
in  order  to  establish  how  these  various  moneys  were  used, 
were  turned  over  to  Mr.  Chow  for  investigation,  and 
13  presumably  Mr.  Chow  made  some  kind  of  investiga¬ 
tion  in  collaboration  or  cooperation  with  other 
officials  of  the  Formosa  Government. 

Now,  I  think  that  we  are  entitled  to  have  his  deposition. 

Why  should  we  be  entitled  to  have  the  depositions  now? 
Because  when  we  attempted  to  serve  Mr.  Chow  with  a 
subpoena  and  notice  of  deposition,  we  were  informed  that 
he  could  not  be  reached,  because  he  had  checked  out  of  the 
Brighton  Hotel  and  had  left  the  District  of  Columbia. 

We  have  not  been  able  to  serve  him  through  the 
Marshal’s  Office  here  since  we  first  attempted  it,  which  I 
think  was  about  December  21st.  We  do  not  know  his 
present  whereabouts.  Rumor,  through  Chinese  friends  of 
our  clients,  indicate  that  Mr.  Chow  may  have  returned  to 
Formosa. 

We  are  very  anxious  to  take  the  depositions  of  these  five 
gentlemen  so  that  we  can  perpetuate  their  testimony.  If 
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they  are  to  be  permitted  to  leave  the  United  States  before 
we  are  able  to  take  their  depositions,  there  is  no  guarantee 
in  the  world  that  an  American  court  can  give  us  that  they 
will  be  returned  to  the  United  States.  They  will  be  com¬ 
pletely  outside  the  jurisdiction  of  this  court. 
*••*•••••• 

69  The  Court :  I  will  agree  with  you  that  it  is  perhaps 
not  permissible  to  go  fishing  and  shoot  tigers.  I  mean, 

you  have  got  to  perhaps  come  within  the  ambit  of  what  the 
litigation  contemplates;  but  there  will  be  an  appropriate 
time  to  test  that  by  the  appropriate  methods. 

But  what  I  am  concerned  with  right  now  is  that  it  was 
represented  to  me  in  argument  yesterday  that  there  was 
the  imminence  of  those  gentlemen  departing  the  jurisdic¬ 
tion  and — 

Mr.  Patterson:  Well,  on  that,  one  of  them  has  been  in 
Formosa  for  a  long  time.  The  other  four  are  here,  and 
they  will  remain  here — 

The  Court:  They  will? 

Mr.  Patterson:  They  will,  and  we  will  give  ample 
notice — 

The  Court:  Before  they  leave? 

Mr.  Patterson:  Yes,  Your  Honor. 

The  Court :  All  right. 

Mr.  Patterson :  I  submit  that  the  motion  should  be  denied 
without  prejudice  to  the  right  in  any  way  to  the 

70  defendants  to  take  deposition  by  notice  in  normal 
course  after  answer  is  filed. 

Mr.  Woods:  Your  Honor,  may  I  make  a  comment  on 
that? 

The  Court :  Why,  certainly  you  may.  I  am  not  shutting 
you  off  from  comments  at  all. 

Mr.  Woods:  Your  Honor,  the  opposite  side,  the  plaintiff, 
filed  a  notice  on  us  in  December  to  take  the  deposition  of 
one  Stephen  Teng.  We  opposed  that  notice  by  a  motion 
to  vacate,  which  was  filed  with  Judge  Kirkland. 
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Judge  Kirkland,  on  December  19th,  issued  a  memor¬ 
andum  order  in  which  he  stated  that  he  was  unable  to  act 
on  our  motion  to  vacate  or  on  the  notice  to  take  deposition 
because  he  conceived  that  he  had  been  ousted  of  jurisdic¬ 
tion. 

The  Court:  Yes. 

Mr.  Woods:  Now,  in  our  points  and  authorities  support¬ 
ing  our  motion  to  vacate,  I  argued  that,  since  the  appeal  was 
pending,  Rule  27  was  applicable. 

The  Court:  Yes. 

Mr.  Woods :  And  since  the  plaintiff  had  not  complied  with 
Rule  27,  the  notice  of  appeal  should  be  vacated. 

The  effect  of  Judge  Kirkland’s  action  was  such  that  I 
could  not  quite  understand  what  he  meant  when  he  said 
that  he  was  ousted  of  jurisdiction. 

I  talked  to  his  Clerk  at  the  time  and  was  informed 
71  that,  so  far  as  Judge  Kirkland  read  the  law,  there 
was  no  obligation  on  our  part  to  conform  with  that 
notice  to  take  deposition,  and  there  was  no  jurisdiction  in 
him  to  act  on  ouv  motion  to  vacate,  because  the  appeal  was 
pending. 

I  construed  that  to  mean,  therefore,  that  the  only  proper 
way  of  taking  a  deposition  in  this  case  at  this  stage  was  by 
following  closely  the  provisions  of  Rule  27. 

I  very  promptly  filed  this  motion  which  is  now  before 
Your  Honor,  although  prior  to  filing  it  I  had  tried,  by 
notice  and  by  subpoena,  to  get  service  on  the  one  individual, 
Mr.  Chow,  that  I  understand  now,  from  what  Judge  Patter¬ 
son  says,  has  gone  back  to  Formosa  for  some  time.  That 
some  time  was  the  latter  part  of  December.  Mr.  Chow  has 
left. 

Judge  Patterson,  in  effect,  is  saying  again  to  this  Court, 
“Don’t  let  the  defendants  have  anything  that  will  protect 
them  definitely  by  order  of  the  Court  today  in  obtaining  the 
depositions  of  these  five  men  who  instigated  this  suit.” 

Judge  Patterson  does  not  offer  to  bring  Mr.  Chow  back, 
and  yet  Mr.  Chow  is  the  only  person  close  enough  to 
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Chiang  Kai-shek  to  know  precisely  what  documents 
General  Mow  took  back  with  him  to  Formosa  in  November 
of  1950. 

***#•**••• 

125  The  Court:  I  think  since  the  matter  was  initiated 
by  the  plaintiff’s  side,  we  might  just  have  a  brief 

word  from  counsel  on  that  side  as  to  the  need  of  all  or  some 
at  this  particular  time,  and  the  taking  of  depositions,  and 
whether  you  want  originals,  or  whether  you  can  work  with 
,  microfilms,  or  what  the  situation  generally  might  be. 

Mr.  Leahy :  First  with  reference  to  the  documents  them¬ 
selves,  if  the  Court  please.  My  memory  is  that  when  this 
matter  wras  argued  in  extenso  before  Your  Honor,  at  that 
time  Your  Honor  had  before  you  the  question  as  to 
whether  the  order  should  be  signed  turning  these  records 
over  to  the  Custodian.  The  representation  was  then  made 
to  the  Court  by  Mr.  Roberts  in  his  argument,  and  almost 
at  the  conclusion  thereof,  that  there  were  certain  records 
which  certain  of  the  officers  or  employees  of  the 

126  China  Air  Force  had  been  working  upon  at  their 
homes,  outside  the  office,  which  were  official  records  of 

the  China  Air  Force.  That,  inasmuch  as  question  had 
arisen  in  the  Court  formally  in  this  lawsuit  with  reference 
to  those  particular  official  records  upon  which  they  had 
been  working  each  in  his  own  home,  that  each  had  suddenly 
come  to  the  conclusion  that  he  didn’t  want  to  have  anything 
further  to  do  with  those  official  records,  and  that  conse¬ 
quently  each  had  boxed  them  up  and  it  had  become  neces¬ 
sary  for  Mr  Roberts  to  put  them  into  the  warehouse  be¬ 
cause  he,  too,  didn’t  want  the  responsibility  of  them,  and 
wanted  to  get  them  out  of  his  hands,  but  in  the  meantime 
wanted  them  securely  held  under  the  protection  of  the 
warehouse. 

At  that  time  also  I  think  it  was  represented  to  the  Court 
that  most  of  these  officers  who  thus  had  been  working  upon 
these  files  which  should  have  been  always  at  2110  Leroy 
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Place,  that  they  had  resigned,  and  they  didn’t  want  to  be 
charged  with  the  further  custody  or  protection  or 
responsibility  of  those  particular  documents. 

In  other  words,  at  that  time  no  question  was  raised  as 
to  the  character  or  nature  of  the  documents,  no  question 
was  put  to  Your  Honor  as  to  whether  they  were  official 
documents  belonging  to  the  China  Air  Force,  and  hence  the 
documents  of  the  Republic  of  China. 

The  purpose,  as  I  gathered,  from  the  argument 

127  and  representation  of  Mr.  Roberts,  was  that  he 
desired  Your  Honor  to  know  that  he,  Mr.  Roberts, 

didn’t  want  further  responsibility,  and  that  he,  up  to  that 
time,  had  done  everything  that  he  could  do  as  counsel  to 
see  to  it  that  they  would  be  well  and  properly  protected. 

And  I  well  recall  Your  Honor’s  observation  from  the 
bench  when  he  said,  “I  don’t  know  what  to  do  with  them.” 
Your  Honor  said,  “They  ought  to  be  with  Mr. 
MacCracken.” 

Later  on,  and  when  we  requested  then  that  in  as  much 
as  Mr.  MacCracken  was  the  custodian,  disinterested  and 
entirely  neutral,  appointed  by  this  Court,  when  we  re¬ 
quested  of  him  that  we  might  see  these  records,  in  the  same 
way  and  in  the  same  manner  and  under  the  same  restric¬ 
tions,  and  with  only  the  same  right  which  Your  Honor  gave 
to  us  to  see  the  records  which  had  remained  at  2110  Leroy 
Place,  objection  was  raised  by  the  defendants  who  said  that 
we  had  no  right  to  see  them,  that  Your  Honor  had  no  right 
to  give  us  the  permission  to  see  them,  in  all  ways  appearing 
as  if  the  records  were  the  private  correspondence  of  the 
two  defendants. 

And  there  we  were  in  the  dilemma  of  not  knowing  what 
the  defendants  might  charge  against  the  Custodian,  not 
wishing  to  embarrass  the  Custodian,  and  certainly  not 
wishing  to  embarrass  the  Court.  So  the  matter  dropped. 

With  reference  to  the  reading  of  the  documents,  or 
examination  of  them,  we  have  no  objection  to  the 

128  defendants  having  the  same  privilege  that  we  have. 
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We  look  at  them  as  the  official  records  which  were  so 
described  by  Mr.  Roberts  when  he  first  brought  the  matter 
to  the  attention  of  the  Court. 

At  that  time  he  said  four  boxes.  Now  we  find  that  there 
are  eight,  and  some  others  that  have  been  reported  by  the 
Custodian.  We  have  no  objection,  as  I  say,  to  having  the 
defendant  see  what  has  been  described  as  the  official 
records. 

The  Court:  I  think  I  have  your  position,  Mr.  Leahy. 
You  vrere  speaking  for  about  five  minutes.  Let  me  hear 
from  the  other  side  for  an  equal  length  of  time. 

Mr.  Woods:  Your  Honor,  Mr.  Leahy  states  that  this 
matter  has  been  argued  in  extenso.  It  has  never,  from  my 
examination  of  the  transcripts  of  argument  before  Your 
Honor,  been  argued  in  extenso.  It  was  scarcely  referred 
to  on  December  6  and  December  10  when  the  question  of  an 
order  was  involved. 

I  have  made  four  points,  and  in  view  of  the  limitations 
of  time  which  you  have  imposed  upon  me,  I  understand  I 
may  not  talk  for  more  than  five  minutes? 

The  Court:  I  just  want  to  get  your  highlights,  the 
principal  reasons  why  you  think  these  should  not  be  moved 
or  why  they  should  not  be  used  in  the  examination,  and 
whose  property  they  are.  That  is  all  I  am  interested 
in. 

129  Mr.  Woods :  As  I  pointed  out  in  my  answer  to  Mr. 

MacCracken’s  motion,  in  the  first  instance  I  feel  that 
he  is  no  longer  a  disinterested  person  by  bringing  this 
motion. 

The  Court:  Advocate? 

Mr.  Woods:  Advocate  of  the  plaintiff’s  position. 

The  Court :  Did  you  read  the  petition  he  wrote  and  pre¬ 
pared,  asking  for  guidance? 

Mr.  Woods :  I  have  read  it  very  carefully,  sir. 

The  Court:  You  say  he  is  taking  sides  in  the  case? 

Mr.  Woods:  I  am  indeed,  sir. 
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The  Court:  That  is  a  rather  serious  charge.  I  took  a 
man  of  the  highest  repute  to  be  Custodian.  I  don’t  think 
he  has  any  interest  in  the  case  in  any  way  that  I  found  out 
before  I  appointed  him. 

Mr.  Woods :  Your  Honor,  as  I  set  forth  very  clearly  in 
my  answer  in  the  points  and  authorities,  I  do  not  infer, 
imply,  state,  or  believe  the  existence  of  any  improper 
motive  in  Mr.  MacCracken,  or  in  this  Court,  or  in  any  other 
court  for  the  District  of  Columbia.  I  do  say  that  by  bring¬ 
ing  this  motion  to  accomplish  something  highly  desired  by 
the  plaintiff,  he  misconceives  his  role  as  a  disinterested 
person  in  this  particular  situation. 

The  Court:  I  don’t  know  of  a  better  action  of  inter¬ 
pleader  than  a  man  who  is  caught  between  two  fires  and 
comes  in  and  says,  “TYhat  am  I  to  do?” 

130  Mr.  Woods:  Your  Honor,  the  situation  is  not  that 
simple. 

The  Court:  You  folks  want  to  use  them,  don’t  you— the 
records? 

Mr.  Woods:  We  don’t  want  the  plaintiff  to  see  these 
records  until  the  ultimate  issues  of  this  case  are  decided. 
We  say  it  is  a  fundamental  constitutional  right  under  the 
Fourth  and  Fifth  Amendments  that  the  material  vital  to 
the  preparation  of  our  defense  not  to  be  turned  over  to  the 
plaintiff  in  a  civil  action. 

The  Court:  Let  me  see  if  I  am  correct.  The  plaintiff 
in  the  cause  is  an  unusual  litigant.  It  is  the  Republic  of 
China,  a  nation,  a  government.  It  wants  an  accounting 
from  two  of  its  employees  as  to  what  happened  to  its 
money. 

Now  these  employees  have  counter-suited,  I  believe.  I 
don ’t  know  who  they  have  sued,  but  there  is  a  countersnit 
of  over  a  million  dollars,  isn’t  there? 

Mr.  Woods:  There  is,  sir. 

The  Court :  One  thing  I  am  interested  in,  what  kinds  of 
records  are  they?  Are  they  personal  records  that  belong 
to  the  two  defendants,  or  are  they  purchase  records  that 
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belong  to  the  aircraft  procurement  program,  or  do  they 
belong  to  the  Republic  of  China,  and  where  is  the  status  of 
the  case  in  the  Court  of  Appeals? 

Mr.  Woods:  Answering  your  last  question  first, 

131  Your  Honor,  the  status  of  our  case  in  the  Court  of 
Appeals  is  that  our  appeal  brief  and  appendix  must 

be  filed  with  the  Court  of  Appeals  by  March  1st. 

The  Court :  Have  you  had  some  preliminary  indications  ? 
You  had  three  matters  up  there,  didn’t  you — appointment 
of  Custodian,  jurisdiction  of  the  Court. 

Mr.  Woods:  As  Your  Honor  knows,  motions  to  strike 
portions  of  the  appeal,  which  Your  Honor  denied  on  the 
then  assumption  that  you  were  ousted  of  jurisdiction  by 
virtue  of  the  filing  of  the  notice  of  appeal  with  the  Circuit 
Court  of  Appeals,  that  motion  to  strike  was  renewed  be¬ 
fore  the  Court  of  Appeals.  The  Court  of  Appeals  ruled — 
The  Court:  Can’t  you  tell  me  broadly? 

Mr.  Leahy:  It  struck  two  of  them  and  maintained  the 
third. 

The  Court:  What  are  the  two  that  it  struck? 

Mr.  Leahy:  It  struck  the  reference  to  appeal  from  Your 
Honor — 

Mr.  Woods:  Can  I  conclude  my  argument? 

The  Court:  What  was  struck,  Mr.  Leahy? 

Mr.  Woods:  I  have  the  point  here,  Your  Honor,  and  if 
I  may,  I  would  like  to  read  it  to  you. 

The  Court :  Hand  it  up.  I  think  I  can  probably  read  it 
faster  than  you  can  read  it  to  me. 

The  Court:  There  is  an  order  in  the  Court  of 

132  Appeals  that  the  motions  dismiss  the  complaints, 
motions  to  continue  the  Custodian  in  office,  and  a 

motion  for  the  issuance  of  a  mandate. 

In  the  preliminary  part  of  the  order,  there  is  an  express 
provision  of  the  order  that  the  Court  ordered,  that  the 
motions  be  granted  and  that  the  portions  of  this  appeal 
which  are  an  appeal  from  those  portions  of  the  order  of 
the  United  States  District  Court  overruling  the  motion  to 
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dismiss  the  complaints  and  continuing  in  office  a  Custodian 
of  certain  premises,  books,  and  records,  be  and  they  are 
hereby  dismissed  without  prejudice.  Further  ordered  by 
the  Court  that  the  mandate  of  this  Court  issue  forthwith. 

Mr.  Woods:  Your  Honor,  I  respectfully  disagree  with 
you  as  to  the  intent  of  that  order.  Your  Honor  omitted 
reading  the  portion  that  follows  the  term  “without 
prejudice,”  which  states,  “Dismissed  without  prejudice  to 
the  exercise  by  this  Court  of  its  powers  in  view  of  Deckert, 
et  al.,  v.  Independent  Shares  Corporation,  et  al.,  311  U.  S. 
282.” 

And  that  decision  was  argued  at  great  length  before 
Judge  Fahy,  Judge  Bazelon,  and  I  believe  the  Chief  Judge, 
by  the  late  Judge  Patterson,  that  the  Circuit  Court  could 
consider  in  its  relationship  to  the  question  of  abuse  of  dis¬ 
cretion  of  injunctive  powers  of  the  Court,  the  entire  issue 
of  the  appointment  of  the  Custodian  and  the  entire  issue 
of  the  jurisdiction  of  this  Court  in  the  first  instance. 
133  The  Court:  All  I  am  interested  in,  there  was  a 
motion  to  remove  the  custodian,  wasn’t  there? 
Didn’t  you  file  such  a  motion  in  the  Court  of  Appeals? 

Mr.  Woods:  No,  sir. 

The  Court:  What  kind  of  a  motion  did  you  file  relating 
to  the  Custodian? 

Mr.  Woods:  We  filed  a  notice  of  appeal,  Your  Honor. 
The  notice  of  Appeal  was  from  the  single  order  Your 
Honor  issued  on  December  10.  That  single  order  did  three 
things.  First,  it  denied  our  motion  to  dismiss,  based  on 
jurisdictional  grounds.  Second,  it  issued  a  preliminary 
injunction  pending  the  trial  of  the  case  on  the  merits,  and 
third  it  continued  the  appointment  of  the  Custodian,  Mr. 
MacCracken. 

We  filed  a  notice  of  appeal  on  all  three  of  those  portions 
of  Your  Honor’s  order. 

The  Court :  Let  me  ask  you  as  a  member  of  the  bar,  and 
officer  of  the  Court,  what  is  the  effect  of  that  order  that  you 
just  showed  me  from  the  Court  of  Appeals? 
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Mr.  Woods:  The  effect,  as  I  understand  it,  Your  Honor, 
is  just  exactly  as  I  stated  a  minute  ago.  The  Court  of 
Appeals  may  consider  in  connection  with  the  question  of 
whether  or  not  the  issuance  of  the  preliminary  injunction 
was  an  abuse  of  discretion,  the  basic,  fundamental  ques¬ 
tion  of  whether  or  not  Your  Honor  had  jurisdiction  in  the 
first  instance. 

134  You  still  leave  me  out  in  the  middle  of  the  stream. 
What  happened  to  the  abuse  of  the  preliminary  in¬ 
junctive  power,  and  the  right  to  continue  in  office  of  the 
Custodian! 

Mr.  Woods :  I  think  that  stands  in  exactly  the  same  light, 
Your  Honor. 

The  Court:  How? 

Mr.  Woods:  The  Deckert  versus  Independent  Shares 
case  expressly  mentioned  in  the  Court  of  Appeals  opinion, 
order,  involved  several  non-appealable  actions  of  a  lower 
court. 

The  Court :  All  we  are  trying  to  do — maybe  I  am  getting 
terribly  involved — I  am  only  trying  to  find  out  of  the  three 
points  raised  in  your  notice  of  appeal,  denial  of  the 
motions  to  dismiss,  the  preliminary  injunction  and  the 
appointment  of  the  Custodian,  how  many  of  those  are 
pending  now  before  the  Court  of  Appeals. 

Mr.  Woods:  Your  Honor,  exactly  as  the  Court  of 
Appeals  said. 

The  Court :  What  I  am  trying  to  get  from  you,  what  you 
think  the  Court  of  Appeals  said  with  regard  to  these  three. 

Mr.  Woods :  Your  Honor,  I  said  to  you  twice  now,  and  I 
repeat  again,  with  all  due  respect,  I  consider  that  all  three 
issues  are  before  the  Court  for  consideration.  All  the 
Court  of  Appeals  said  in  this  opinion  which  Your  Honor 
read  a  minute  ago,  was  that  as  a  matter  of  law, 

135  standing  by  themselves,  these  two  portions  of  our 
notice  of  appeal  were  from  non-appealable  orders  of 

this  Court. 

The  Court :  Now  we  are  getting  somewhere.  What  are 
those  two? 
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Mr.  Woods:  Your  Honor  has  already  stated  that  before, 
too,  that  is,  the  order  for  the  continuing  of  the  appoint¬ 
ment  of  the  custodian. 

The  Court :  He  stands  unimpeached.  What  is  the  other 
one? 

Mr.  Woods:  I  don’t  agree  with  Your  Honor. 

The  Court:  State  it,  whether  you  agree  or  not. 

Mr.  "Woods:  The  other  is  the  motion  to  dismiss. 

The  Court:  You  think  the  only  thing  pending  up  there 
is  the  granting  of  the  preliminary  injunction? 

Mr.  Woods:  I  did  not  say  that. 

The  Court:  You  started  to  tell  me  there  were  two,  that 
would  remain  unaffected  by  the  present  order  of  the  Court, 
and  proceeded,  as  I  thought,  with  the  appointment  of  the 
Custodian,  that  that  is  still  in  force  and  effect.  What  was 
the  second? 

Mr.  Woods :  I  said  that  Your  Honor’s  action  in  dismiss¬ 
ing  the  motion,  in  denying  the  motion  to  dismiss,  was  held 
by  the  Court  of  Appeals  to  be  non-appealable,  per  se.  Your 
Honor’s  action  in  continuing  the  appointment  of  Mr. 

MacCracken  as  Custodian  was  held  by  the  Court  of 
136  Appeals  to  be  non-appealable,  per  se,  and  therefore 
not  before  it,  also. 

The  Court  of  Appeals  said  by  implication  that  the  appeal 
from  the  preliminary  injunctions  before  it,  and  that  it  will 
act  on  that,  and  then  I  added  to  Your  Honor,  in  explana¬ 
tion  of  what  the  Court  of  Appeals  did,  that  it  cited  without 
prejudice  to  the  right  to  the  exercise  by  this  Court  of  its 
powers,  in  view  of  Deckert,  et  al.,  v.  Independent  Shares, 
Inc.,  and  I  said  in  explanation  of  that  decision  that  it  held 
in  an  injunctive  matter  where  the  fundamental  issue  of  the 
discretion  of  the  court  to  provide  injunctive  relief  was  in¬ 
volved,  on  the  issue  of  abuse  of  discretion  the  Court  could 
consider  and  decide  the  jurisdictional  question  as  well  as 
the  actions  of  the  court  below  taken  to  implement  its  in¬ 
junction. 
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And  I  said  that  in  argument  before  the  judges  of  the 
Circuit  Court  of  Appeals,  His  Honor,  Judge  Fahy,  Judge 
Bazelon,  and  Chief  Judge  Stevens,  that  Judge  Patterson, 
representing  the  plaintiff  in  this  case,  conceded  that  the 
doctrine  of  the  Deckert  case  permitted  that  result,  and  I 
therefore  tried  to  say  to  Your  Honor  that  in  my  opinion, 
because  of  the  Deckert  case,  even  though  these  two  orders 
standing  by  themselves  were  not  appealable,  and  the  Cir¬ 
cuit  Court  said  so,  the  Circuit  Court  will  and  in  fact  must 
consider  the  Custodian  order  as  well  as  the  action  of  Your 
Honor  on  the  jurisdictional  question  in  connection  with 
the  question  of  abuse  of  discretion  in  the  issuance  of 
137  the  injunction. 

The  Court :  Continue.  You  have  about  four  more 

minutes. 

Mr.  Woods:  Your  Honor,  I  think  there  has  been  con¬ 
siderable  misunderstanding  as  to  what  Colonel  Roberts 
meant  by  his  statements  to  the  Court  on  December  4,  and 
his  statements  on  December  6,  and  his  statements  on 
December  10. 

I  am  sorry  that  Colonel  Roberts  is  not  here  to  argue  for 
himself,  because  he  is  the  gentleman  who  has  argued  before 
you  at  all  prior  times. 

However,  I  have  examined  the  transcript  very  carefully, 
and  I  have  talked  to  Colonel  Roberts.  It  was  his  intention, 
when  this  matter  first  arose,  to  tender  these  records,  which 
he  had  not  seen,  and  until  this  day  has  not  yet  seen,  to 
the  Court  for  custody. 

At  no  point  in  the  transcript  and  from  the  argument — it 
is  obvious  he  couldn’t  have  meant  that — has  he  ever  agreed 
to  tender  any  document  which  came  into  his  possession  in 
whatever  way  to  the  plaintiff  in  this  case,  with  right  of 
access  to  the  plaintiff.  And  that  is  the  entire  issue  and  the 
entire  reason  why  we  are  here  before  you  again  today. 

In  my  memorandum,  and  I  will  not  go  into  it  in  any  great 
length,  since  Your  Honor  tells  me  I  only  have  four  more 
minutes,  we  raise  another  jurisidictional  issue,  which  can 
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be  raised  at  any  point,  in  the  first  point  of  our  points  and 
authorities.  This  issue  involves  the  interpretation 

138  of  the  O’Donoghue  case  with  which  Your  Honor,  I 
am  sure,  is  quite  familiar,  and  the  issue  involved  in 

the  Tidewater  case,  decided  about  a  year  and  a  half  ago 
by  the  Supreme  Court  on  questions  of  diversity  of  citizen¬ 
ship  jurisdiction,  and  jurisdiction  of  the  District  Courts 
of  the  District  of  Columbia. 

We  allege  that  under  the  Constitution,  aliens  may  not 
sue  aliens  in  Federal  courts ;  that  the  District  of  Columbia 
Court  is  no  different  than  any  other  court  in  that  respect ; 
and  that  in  the  absence  of  legislation  by  Congress  specifi¬ 
cally  giving  to  this  court  the  authority  to  entertain  a  suit 
between  aliens,  this  Court  has  not  such  authority. 

The  cases  and  precedents  setting  forth  that  position  are 
set  forth  in  some  detail  in  our  argument. 

Our  second  major  point  is  that  this  Court  has  already 
stated  on  at  least  two  occasions  that  it  considered  itself 
to  be  ousted  of  jurisdiction  in  this  matter.  And  I  add  at 
the  bottom  of  that  point  that  as  a  matter  of  the  exercise 
of  the  sound  discretion  of  the  Court,  once  an  appeal  has 
been  filed,  the  parties  should  proceed  in  accordance  with 
the  rules. 

There  are  rules  as  to  the  actions  which  can  be  taken 
pending  appeal 

I  say  further,  as  a  matter  of  the  exercise  of  the 

139  sound  discretion  of  the  Court,  that  in  a  matter  of 
this  great  seriousness,  and  with  important  constitu¬ 
tional  questions  involved,  and  with  an  appeal  on  the  verge 
of  taking  place,  just  less  than  a  month  away  from  the  filing 
of  our  briefs  with  time  for  their  reply  briefs  afterwards, 
and  oral  argument,  and  opportunity  to  expedite,  it  seems  to 
me  that  the  defendants  should  not  be  required  to  turn  over 
for  inspection  and  examination  by  the  plaintiff  reams  of 
unidentified  documents. 

Certainly,  in  all  fairness  and  conscience,  following 
normal  rules  of  the  court,  the  plaintiff  should  at  least  take 
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depositions  and  try  to  particularize  what  these  documents 
are  before  being  given  blanket  authority  to  turn  over 
anything  and  everything. 

And  finally — not  finally — the  point  that  I  first  made,  with 
respect  to  Mr.  MacCracken,  is  phrased  in  our  points  and 
authorities,  as  the  Custodian,  as  a  disinterested  person,  has 
no  standing  to  initiate  and  present  before  the  Court  a 
motion  for  the  benefit  of  the  plaintiff  alone. 

We  argued  this  entire  matter  before  Judge  Morris  on 
January  25.  I  took  thp  position  at  that  time  that  an  order 
without  an  accompanying  motion  by  the  plaintiff  should 
not  be  permitted  to  be  the  basis  of  signature  by  Judge 
Morris  at  that  stage  without  opportunity  for  argument 
and  briefing  of  the  precedents.  Judge  Morris  stated 
140  that  he  considered  a  motion  by  plaintiff  to  be  the 
proper  method  of  handling  this  matter. 

It  seems  to  me  clear  from  a  reading  of  the  so-called 
motion  for  clarification,  that  all  it  is  designed  to  do  is 
to  persuade  Your  Honor  to  order  these  trunks  into  the 
possession  of  the  plaintiff  at  2110  Leroy  Place,  with  right 
of  access  to  the  plaintiff  to  carry  forward  the  procurement 
program  of  the  Government  of  China. 

In  other  words,  Your  Honor  is  asked  by  signing  this 
order  again  to  decide  in  advance  of  trial  on  the  merits, 
that  these  documents  belong  to  the  plaintiff  in  this  matter 
and  not  to  someone  else,  before  we  have  had  an  opportunity 
to  present  evidence. 

Judge  Morris,  I  might  add,  said  on  the  issue  of  owner¬ 
ship,  he  felt  evidence  ought  to  be  taken  to  establish  prima 
facie  ownership  before  these  matters  were  submitted  to  the 
plaintiff,  the  adversary  party. 

My  final  point  is  that  this  constitutes  an  unreasonable 
search  and  seizure.  I  set  forth  cases  to  show  it.  I  cite 
the  case  of  Zimmerman,  where  banks  and  brokers  were 
prohibited  from  turning  over  to  a  government  agent  for  in¬ 
spection,  financial  records,  bank  accounts  of  certain  tax¬ 
payers,  on  the  ground  that  to  do  so  would  be  to  invade 
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the  right  of  the  defendants,  the  right  of  the  tax- 

141  payers  from  an  unreasonable  search  or  seizure. 

I  cite  other  cases,  in  the  concluding  section,  to 
indicate  that  General  Mow  is  under  the  threat  of  a  penalty. 
He  has  been  ordered,  as  recently  as  December  7,  after  a 
general  appearance  was  made  in  this  case,  and  after  a 
temporary  restraining  order  was  in  effect — he  has  been  or¬ 
dered  by  the  same  ambassador  who  comes  into  this  Court 
saying  that  he  is  authorized  to  sue  this  man  in  this  Court 
and  invoke  our  jurisdiction — he  has  been  ordered  to  return 
to  Formosa. 

Now,  what  is  General  Mow  to  do?  Is  he  to  turn  over? 
There  is  another  motion  pending,  not  before  Your  Honor, 
which  required  General  Mow  and  General  Hsiang  to  'turn 
over  any  books  and  any  papers  of  any  kind,  whatsoever,  in 
their  possession,  relating  to  any  expenditure  of  monies. 

What,  in  all  conscience,  are  General  Mow  and  General 
Hsiang  to  do,  if  they  are  required  to  turn  over  everything 
in  their  possession,  every  bit  of  money  that  they  own, 
including  their  personal  bank  accounts,  for  household  ex¬ 
penses?  If  he  refuses  to  do  that,  he  stands  in  danger  of 
being  in  contempt  of  this  Court,  If  he  complies  with  the 
order  of  the  ambassador,  and  returns  to  Formosa,  he  stands 
in  danger  of  being  tried  in  Formosa. 

Under  the  cases,  Your  Honor,  I  submit  that  the  existence 
of  a  possible  penalty  personally  upon  these  defendants  is 
so  clear  that  Your  Honor  has  no  constitutional 

142  right  to  order  the  production  of  these  documents  for 
inspection  by  the  plaintiff  in  this  case  prior  to  trial. 

The  Court :  The  record  in  the  case  to  date  indicates  that 
this  particular  suit  revolves  around  an  accounting  which 
the  plaintiff,  the  Republic  of  China,  has  brought  against 
two  former  Air  Force  Officers  of  that  Government.  When 
the  matter  was  before  this  particular  Court  on  other 
occasions,  the  Court  thought  it  wise  to  appoint  a  custodian 
to  take  into  his  possession  and  custody  the  records  which 
seemed  to  be  the  hub  of  the  controversy. 
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There  were  full  hearings  on  that.  An  appeal  was  taken 
interlocutory,  to  the  Court  of  Appeals,  and  as  this  trial 
Court  understands,  that  portion  of  the  appeal  noted, 
namely,  that  there  would  be  a  motion,  that  the  denial  of 
the  motion  to  dismiss,  which  technically  raises  the  juris¬ 
dictional  question  in  the  case,  as  well  as  the  denial  of  the 
appointment  of  the  Custodian,  which  raises  the  capacity 
of  that  person  to  be  in  the  cause,  have  been  overruled  at 
the  moment,  and  that  argument  is  proceeding  on  the  main 
case,  portion  of  the  case,  before  the  Court  of  Appeals, 
to  wit,  the  propriety  and  the  authority  for  issuance  of  a 
preliminary  injunction. 

As  someone  has  said,  you  can  hide  a  thing  better  if  you 
will  put  it  out  in  the  open  on  a  shelf,  because  nobody  ever 
thinks  to  look  there  if  they  are  looking  for  a  certain  object. 

I  rather  gather  from  the  vehemence  of  the  argument 
143  that  there  is  something  in  these  trunks  that  is  very 
important.  In  the  legal  tug-of-war  the  plaintiff 
wants  to  see  them.  In  the  proper  defense  of  the  two  defend¬ 
ants,  the  defendant  doesn’t  want  that  inspection  made. 

One  might  think  that  if  these  records  exculpate,  they 
would  be  furnished,  and  of  course,  if  they  incriminate,  I 
suppose  they  would  be  resisted. 

We  are  faced  with  a  practical  problem.  At  the  moment, 
I  believe  the  order  which  runs  to  Mr.  MacCracken  as 
Custodian,  says  that  they  are  the  trunks  which  we  now 
know  are  not  four,  as  originally  represented,  but  eight, 
and  are  in  the  storage  vaults  of  the  American  Security  & 
Trust  Company. 

Now,  I  am  a  little  surprised  at  the  legal  argument  that 
the  trunks  were  tendered  to  the  Court.  With  the  little 
space  the  Court  has  in  this  building,  and  the  very  small 
space  he  has  got  in  his  home,  I  don’t  know  what  the  Court 
would  do  with  the  records  of  the  Air  Force  of  the  Republic 
of  China,  but  of  course,  I  do  have  the  right  to  appoint  one 
who  has  the  time  and  the  capacity  and  the  patience  to  act 
for  and  in  my  stead,  and  that  is  the  capacity  of  the  Cus- 
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todian  in  the  cause.  So,  if  they  are  tendered  to  me,  they 
will  have  to  be  tendered  to  my  agent. 

If  there  is  any  question  on  that  order  as  to  where  that 
custody  is  going  to  be,  I  want  to  make  it  crystal  clear  as 
of  now.  I  want  the  custody  and  the  possession  in 

144  the  Custodian  appointed  by  the  Court,  who  is  under 
bond,  and  should  be  a  third  party,  disinterested 

party,  maintaining  and  controlling  those  records. 

The  Court  has  no  objection  to  their  staying  at  these 
vaults,  in  view  of  their  size — we  are  practially  through 
a  microfilming  process — but  if  the  orginals  are  needed,  I 
think  they  should  be  available. 

We  have  the  problem  first,  taking  it  in  order,  whether 
it  is  wise  to  keep  them  where  they  are  since  counsel  says 
the  biggest  question  in  the  case  should  be  heard  shortly  by 
the  Court  of  Appeals,  within  the  next  thirty,  forty  days,  or 
whether  we  should  physically  move  them  down  to  the  prem¬ 
ises  2110  Leroy  Place. 

As  long  as  we  are  microfilming  them,  I  see  no  great 
issue  on  that  problem  or  movement.  I  do  want  the  custody 
and  possesion,  however,  to  be  transferred  as  of  record 
from  whoever ’s  name  has  it  novr  on  the  books  of  the 
American  Security  &  Trust,  to  Mr.  MacCracken  as  the 
Custodian  for  this  Court.  We  are  looking  to  him  to  main¬ 
tain  them  in  status  quo  and  in  proper  order,  and  keep  them 
from  being  lost,  misplaced,  or  withdrawn. 

Mr.  Woods:  Your  Honor,  that  has  already  been  done, 
I  think — I  cannot  tell  you  the  exact  date,  but  that  was 
done  some  time  back. 

The  Court :  That  may  simplify  things.  Now,  the 

145  modern  genius  of  our  society  have  brought  about 
microfilming,  and  while  it  is  secondary,  I  dare  say 

the  reproductions  are  almost  as  good  as  the  originals,  un¬ 
less  something  arises  where  an  original  may  actually  be  de¬ 
manded.  In  view  of  the  fact  that  we  are  dealing  with  a 
million  dollar  case,  I  don’t  think  that  $50  for  a  set  of  these 
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is  unreasonable  on  the  part  of  either  side.  I  should  think 
that  both  sides  ought  to  have  a  set  if  they  want  them. 

•  ••«•••••• 

241  Mr.  Leahy:  If  Your  Honor  please,  we  now  have 
a  motion  which  I  should  like  to  present  to  Your 

Honor,  which  is  entitled  “A  motion  to  strike  defendant 
Mow’s  pleadings  and  for  judgment  by  default.” 

The  motion  is  made  under  subsection  (d)  of  Rule  37, 
which  provides  for  the  striking  of  the  pleading  and  also 
a  default  for  a  willful  failure  to  appear  in  accordance  with 
notice. 

The  rule,  or  so  much  of  it  as  is  relevant  here,  reads  as 
follows : 

“If  a  party  or  an  officer  or  managing  agent  of  a  party 
willfully  fails  to  appear  before  the  officer  who  is  to  take 
his  deposition,  after  being  served  with  a  proper  notice,  or 
fails  to  serve  answers  to  interrogatories  submitted  under 
Rule  33,  after  proper  service  of  such  interrogatories,  the 
Court  on  motion  and  notice  may  strike  out  all  or  any  part 
of  any  pleading  of  that  party,  or  dismiss  the  action  or 
proceeding  or  any  part  thereof,  or  enter  a  judgment  by 
default  against  that  party.” 

The  rule  has  been  up  for  decision  frequently,  and 
there  is  no  question  about  the  right  of  the  Court 

242  to  strike  out  all  or  part  of  any  pleading  or  dismiss 
the  action  or  proceeding  or  any  part  thereof  of  the 

party  who  fails  to  appear  under  the  mandate  of  the  rule. 

Factually,  the  situation  presented  now  to  Your  Honor 
and  the  question  of  law  involved  is  this:  On  the  1st  of 
February  we  sent  a  notice  to  the  firm  of  counsel  for  Mow 
that  on  February  8th  we  should  like  to  take  his  deposition 
in  our  offices  at  1000  Bowen  Building  and  gave  what  we 
thought  was  the  proper  notice.  In  fact,  it  is  the  same  sort 
and  kind  of  notice  that  we  gave  to  the  same  firm  with  respect 
to  Teng,  whose  name  I  mentioned  earlier  to  Your 
Honor  this  morning,  and  who  appeared  and  testified  as 
fully  as  we  desired. 
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However,  I  will  read  the  notice  to  Your  Honor: 

“Please  take  notice  that  at  2  o’clock  p.  m.,  on  Friday, 
February  8,  1952,  in  the  offices  of  William  E.  Leahy,  1000 
Bowen  Building,  821  Fifteenth  Street,  Northwest,  Washing¬ 
ton,  D.  C.,  plaintiff  in  the  above-entitled  cause  will  pro¬ 
ceed  to  take  the  deposition  of  Pan-Tsu-Mow,  2718  32nd 
Street,  Northwest,  Washington,  D.  C.,  defendant  herein, 
upon  oral  examination  pursuant  to  the  Federal  Rules  of 
Civil  Procedure  before  Lucius  V.  Friedli,  a  Notary 
Public  in  and  for  the  District  of  Columbia,  or 
243  some  other  person  authorized  by  law  to  take  deposi¬ 
tions,  for  the  purpose  of  discovery  and/or  evidence, 
such  deposition  to  continue  thereafter  until  completed.” 

That  was  signed  by  both  Colonel  Hughes  and  myself  and 
served  upon  Roberts  &  Mclnnis  at  the  DeSales  Building, 
Washington  6,  D.  C. 

Further  on  the  factual  picture,  and  as  supported  by 
the  statement  made  to  the  Court  in  support  of  the  motion, 
we  gathered  at  the  appointed  time  in  the  named  place  with 
the  named  notary,  and  we  waited  from  the  hour  designated 
in  the  notice  until  about  4:30.  The  defendant  Mow  did 
not  appear. 

We  did  receive  word  from  Mr.  Woods  that  he  could 
locate  neither  Mr.  Roberts  nor  the  defendant  Mow. 

Come  about  a  quarter  of  five,  we  felt  as  though  it  was 
useless  to  wait  longer  for  the  appearance  of  Mow,  and  so 
everyone  repaired  each  to  the  spot  whence  he  came. 

That  is  set  forth  in  a  hearing  which  was  transcribed  of 
-what  took  place  on  that  occasion,  and  it  attached  to  the 
motion. 

Further  in  the  factual  situation,  may  I  say  that  thereto¬ 
fore — and  I  won’t  repeat  at  length — we  had  noticed  up  a 
deposition  for  the  defendant  Mow  which  we  ourselves  va¬ 
cated,  owing  to  the  unfortunate  death  of  Judge  Pat¬ 
terson. 

The  Court :  Say  that  over  again.  I  missed  some¬ 
thing  that  you  just  said. 


244 
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Mr.  Leahy:  We  had  theretofore  noticed  up  a  deposition 
to  he  taken  of  the  defendant  Mow,  and  it  was  to  be  taken 
on  the  day  either  immediately  after  Judge  Patterson’s 
death  or  just  before  his  funeral.  We  thought  that  proper 
respect  to  the  memory  of  Judge  Patterson  required  that 
such  proceedings  should  be  suspended  in  the  case. 

The  Court:  And  what  did  you  do  on  that  occasion? 

Mr.  Leahy :  We  called  up  the  office  of  Roberts  &  Mclnnis, 
and  both  of  us  agreed  the  matter  should  go  over  for  a  fur¬ 
ther  notice. 

The  Court:  And  then  you  gave  another  notice  for  some 
other  time? 

Mr.  Leahy:  Another  notice ;  and  this  notice  Mow  refused 
to  recognize.  No  attention  was  paid  to  the  notice.  I  am 
not  saying  now  that  that  was  by  Mr.  Woods  or  Mr.  Roberts, 
because  I  think  they  did ;  and  Mr.  Woods  tried  to  find  Mow, 
as  he  said,  that  very  afternoon,  and  could  not ;  but  he  said 
as  soon  as  he  could  find  either  Mr.  Roberts  or  Mr.  Mow  he 
would  be  in  touch  with  us. 

He  was  not  in  touch  with  us,  and,  as  I  say,  we  all  then 
just  separated,  and  that  concluded  that  particular  attempt 
to  take  this  deposition. 

The  deposition,  we  thought,  would  be  probably  the 
245  most  important  deposition  we  would  have  to  take  in 
the  case.  He  is  the  more  important  of  the  two  de¬ 
fendants.  We  wanted  to  learn  certain  very  definite  things 
which  he,  Mow,  knew,  and  which  we  feel  we  have  a  right  to 
know  for  the  plaintiff. 

It  has  now  been  almost  three  weeks.  We  have  not  heard 
any  information  at  all  as  to  where  Mow  is  or  was  then. 
We  do  not  know  why  he  did  not  appear.  We  do  not  know 
where  he  was  on  that  particular  date.  No  statement  has 
been  submitted  to  the  Court  to  excuse  or  explain  the  absence 
and  refusal  of  Mow  to  abide  by  that  notice. 

An  answer  has  been  filed,  to  be  sure,  an  answer  which 
again,  as  I  stated  to  Your  Honor,  follows  the  line  and  fol¬ 
lows  the  pattern.  It  is  an  answer  which  is  carefully  drawn 
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in  legal  phraseology  and  says,  as  so  much  of  our  legal 
phraseology  says,  absolutely  nothing. 

We  have  raised  before  us  again,  as  an  excuse,  that  the 
Court  has  no  jurisdiction,  under  Article  3,  Section  2,  and 
under  28  U.  S.  C.  A.,  Section  1332,  to  consider  a  suit  be¬ 
tween  aliens. 

We  discussed  that  this  morning  and  we  showed  the  dif¬ 
ference  between  the  jurisdiction  of  this  Court  as  a  District 
Court  and  the  ordinary  District  Court  throughout  the 
system. 

There  is  no  doubt  but  what  here  in  the  District  of 

246  Columbia,  acting  under  the  broad  jurisdiction  which 
was  conferred  upon  it  by  Congress  itself,  we  have 

not  merely  the  jurisdiction  to  hear  those  cases  which  come 
before  an  ordinary  District  Court  in  the  ordinary  adminis¬ 
tration  of  the  federal  law,  but  also  that  expanded  and  ex¬ 
pansive  jurisdiction  to  which  we  constantly  appeal  to  take 
care  of  the  necessary  administration  of  the  law,  criminal 
and  civil,  here  in  the  District  of  Columbia.  In  other  words, 
we  have  the  dual  jurisdiction,  practically,  of  state  and  fed¬ 
eral  court  combined. 

So  that  that  particular  point  is  of  no  avail  upon  the 
question  and  the  point  urged  in  answer  to  the  motion  to 
strike  the  defendant  Mow’s  pleadings.  Of  course,  in  the 
state  courts  we  have  numerous  cases  of  alien  suing  alien. 

Going  to  the  second  ground : 

“The  notice  to  take  the  deposition  of  the  defendant  Mow 
was  defective  in  that  it  did  not  comply  with  Rule  27(b)  of 
the  Federal  Rules  of  Civil  Procedure  for  the  taking  of  dep-) 
ositions  to  perpetuate  testimony  pending  appeal.” 

That  goes  back  to  the  point  that  the  case  is  on  appeal, 
therefore  Section  27(b)  is  the  only  section  of  the  rules  to 
which  we  can  appeal,  that  being  on  appeal  again,  and  that 
this  Court  ought  not  to  go  forward  with  this  case 

247  at  all,  even  though  the  part  thereof  which  is  on  ap¬ 
peal  is  the  order  creating  the  particular  situation 

of  which  he  complains. 
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“3.  The  failure  of  the  defendant  Mow  to  appear  was  not 
*  willful’  as  that  term  is  used  in  Rule  37(d)  of  the  Federal 
Rules  of  Civil  Procedure  in  that  the  defendant  Mow  on 
December  7,  1951  was  ordered  to  return  to  Formosa  by 
Ambassador  V.  K.  Wellington  Koo,  who  has  been  recog¬ 
nized  by  this  Court  as  the  person  authorized  to  represent 
the  Republic  of  China  on  Formosa  in  the  United  States, 
and  defendant  Mow  was  faced  with  the  problem  of  defying 
the  order  of  Ambassador  Koo  who  caused  this  suit  to  be 
brought,  or  failing  to  comply  with  the  notice  to  take  his 
deposition/ ’ 

Now,  in  support  of  that  particular  ground  for  Mow’s  re¬ 
fusal  to  appear  and  answer  on  deposition,  we  have  this 
further  explanation  of  that  particular  argument  in  the 
authorities  cited  in  support  thereof: 

“Rule  37(d)  provides  that  if  a  party  ‘Willfully’  fails 
to  appear  before  the  officer  who  is  to  take  his  deposition, 
after  being  served  with  a  proper  notice,  the  Court  may  on 
motion  strike  out  the  pleadings  of  the  party  and  enter  a 
judgment  by  default  against  him.” 

248  So  we  are  all  in  agreement  so  far. 

“An  essential  element  to  justify  the  relief  afforded 
by  Rule  37(d)  is  that  the  refusal  to  appear  was  willful.  In 
the  present  case,  defendant  Mow  long  occupied  a  position 
of  high  trust  and  responsibility  as  lieutenant  general  and 
deputy  commanding  general  of  the  Air  Force  of  the  Re¬ 
public  of  China.  He  has  stated  in  pleadings  filed  with  this 
Court  that  while  he  recognizes  the  identity  and  the  sover¬ 
eignty  of  the  Republic  of  China” — 

how,  I  do  not  know,  because  he  has  refused  to  obey  any 
order  which  issued  over  the  signature  of  the  representative 
for  the  Republic  of  China — 

“as  established  in  the  Constitution  of  December,  1946,  he 
considers  that  he  owes  allegiance  to  General  Li  Tsung-Jen 
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as  the  constitutional  acting  President  of  that  Republic  and 
not  to  Chiang  Kai-shek,  whom  he  regards  as  an  usurper.  ’  * 

As  if  Your  Honor  is  going  to  try  that  again — 

The  Court:  No,  I  would  not. 

Mr.  Leahy:  (Reading) — 

“General  Li  has  ordered  General  Mow  to  ignore  the 
orders  of  Chiang  Kai-shek’ ’ — 

And  because  Li  up  in  New  York  says,  “Don’t  pay  any 
attention  to  these  orders,”  he  refuses  to  obey  the 

249  order  of  this  Court  through  its  rules — 

“and  to  refuse  to  turn  over  information,  moneys  and 
records  in  his  possession  which  may  belong  to  the  Republic 
of  China.” 

That  is  a  pretty  arrogant  view,  Your  Honor.  Here  is 
a  man  who  considers  himself  an  alien — he  respects  the 
view  of  this  man  as  an  alien — and  because  he  thinks  that 
Li  is  the  proper  provisional  President  of  China  and  Li 
tells  him  to  disregard  Your  Honor’s  order,  he  is  going  to 
follow  Li  and  he  is  not  going  to  follow  you.  That  is  what 
this  point  says. 

The  Court:  But  I  thought  something  you  read  said  it 
was  not  Li  but  that  it  was  the  Ambassador  who  ordered 
him  to  do  so. 

Mr.  Leahy:  No,  Your  Honor. 

The  Court:  I  misunderstood  you. 

Mr.  Leahy:  Ambassador  Koo  is  the  one  who  authorized 
the  institution  of  this  action. 

The  Court:  Yes,  I  understand  that,  but  didn’t  he  say — 

Mr.  Leahy:  But  then  later  on,  in  December,  counsel  says 
that  he  said — he  does  not  have  it  at  all ;  we  have  no  word 
from  Mow  again,  no  affidavit ;  we  haven’t  Mow  on  a  piece  of 
paper  in  this  court  supporting  any  action  that  he  wants 
taken;  we  have  absolutely  none — 

250  The  Court :  What  was  it  that  I  got  the  impression 
from  that  you  read  that  the  Ambassador  is  the  one 

who  had  directed  him  to  go  to  Formosa? 
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Mr.  Leahy:  That  is  right.  I  think  I  am  coming  to  it 
again. 

Mr.  Woods :  Page  3  of  the  points  and  authorities. 

Mr.  Leahy :  It  was  in  the  points  and  authorities  and  not 
in  the  answer.  It  is  coming  now.  But  may  I  repeat  this 
first? 

“General  Li  has  ordered  General  Mow  to  ignore  the  or¬ 
ders  of  Chiang  Kai-shek  and  to  refuse  to  turn  over  infor¬ 
mation,  moneys  and  records  in  his  possession  which  may 
belong  to  the  Republic  of  China.’ ’ 

The  Court :  I  got  that  all  right. 

Mr.  Leahy :  (Beading) — 

“This  suit  was  instituted  on  November  14,  1951  by  au¬ 
thority  of  V.  K.  Wellington  Koo,  who  is  recognized  by  the 
State  Department  as  the  accredited  Ambassador  of  the  Re¬ 
public  of  China  on  Formosa  in  the  United  States.  Not¬ 
withstanding  the  voluntary  effort  of  Dr.  Koo  to  submit  the 
sovereignty  of  the  Republic  of  China  on  Formosa  to  the 
jurisdiction  of  a  United  States  District  Court,  the 
251  very  same  individual  in  defiance  and  contempt  of 
the  jurisdiction,  if  such  jurisdiction  exists,  of  the 
District  Court  of  the  United  States  for  the  District  of  Co¬ 
lumbia,  on  December  7, 1951,  four  days  after  General  Mow, 
through  his  attorneys,  entered  a  general  appearance  in  this 
proceeding,  transmitted  to  General  Mow  an  order  from  the 
foreign  ministry  of  the  Republic  of  China  on  Formosa, 
reading  as  follows : 

“  ‘The  President  issued  an  order  on  December  7,  1951 
that  General  P.  T.  Mow  was  suspended  on  August  21, 1951 
from  his  posts  as  the  Deputy  Commanding  General  of  the 
Chinese  Air  Force  and  concurrently  the  delegate  to  the 
Military  Staff  Committee  of  the  Security  Council  of  the 
United  Nations,  on  charges  of  being  derelict  of  his  duty 
and  disobedient.  General  Mow  was  ordered  then  to  return 
to  his  own  country  immediately  for  investigation.  How¬ 
ever,  up  to  the  present  moment  he  has  not  only  refused  to 
comply  with  that  order,  but  he  continues  to  fabricate  cases 
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with  preposterous  remarks  in  an  effort  to  give  false  im¬ 
pressions  to  the  public.  Therefore  from  now  on  he  is 
hereby  completely  dismissed  from  all  his  suspended 

252  posts  and  is  still  under  orders  to  his  own  country  im¬ 
mediately  for  investigation.  Please  forward  this  or¬ 
der  to  Mow.’ 

“  ‘For  this  reason  this  office  has  notified  you  accord¬ 
ingly.’  ” 

That  was  the  order  repeating  the  order  he  had  received 
on  August  21st,  which  he  had  refused  to  obey,  and,  of 
course,  was  here  in  December  and  was  here  at  the  time  of 
the  last  argument  before  Your  Honor. 

“Mr.  Chow  Hung-tao,  confidential  secretary  to  Chiang 
Kai-shek  and  a  member  of  the  five  man  mission  to  the 
United  States  vrhich  was  charged  with  the  duty  of  investi¬ 
gating  the  activities  of  General  Mow  and  his  Executive 
Officer,  Colonel  Hsiang,  and  which  caused  this  suit  for  ac¬ 
counting  to  be  instituted,  ■was  also  the  subject  of  a  notice 
to  take  deposition  which  he  failed  and  refused  to  recog¬ 
nize.” 

We  do  not  know  anything  about  it. 

“Upon  information  and  belief,  defendants  allege  that 
said  Chow,  well  knowing  that  he  had  been  noticed  for  depo¬ 
sition,  willfully  and  deliberately  departed  from  the  United 
States  for  Formosa  during  the  Christmas  holidays,  1951.” 

The  only  knowledge  we  have  of  any  service  of  any  notice 
or  request  of  any  kind  for  this  man  Chow  is  one 

253  that  we  were  told  had  been  served  after  he  had  al¬ 
ready  either  been  on  his  way  to  Formosa  or  actually 

had  been  in  Formosa,  and  it  was  never  brought  to  the  at¬ 
tention  of  this  Court  to  the  contrary;  and  even  if  it  were 
so,  it  does  not  excuse  Mow. 

“Under  the  circumstances  stated  hereinabove,  it  cannot 
be  concluded  that  the  failure  of  General  Mow  to  appear  was 
willful.” 
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Just  directly  to  the  contrary.  Mow  said,  evidently,  ac¬ 
cording  to  this  argument,  “If  Chow  did  not  appear,  I 
won’t” ;  and  nothing  could  be  more  willfuL  But  we  do  not 
know  that  that  is  why  he  did  not  appear.  Here  is  an  argu¬ 
mentative  statement  that,  as  I  say,  is  a  pure  academic  dis¬ 
cussion  of  what  is  or  is  not  or  may  or  may  not  be  the  es¬ 
tablished  fact  surrounding  the  circumstances. 

Mow  knows  where  he  was.  Mow  knows  why  he  did  not 
appear.  Why  isn’t  there  some  explanation  as  to  why  he  did 
not  appear?  Why  is  the  argument  made  that  sometime  be¬ 
fore  a  chap  named  Chow  was  cited  for  an  appearance?  He 
did  not  appear;  therefore  Mow  won’t  appear. 

It  is  just  in  accordance  with  the  general  line  which  he  had 
assumed  when,  on  August  21st,  he  was  ordered  home,  and 
he  said,  “No.  I  will  not  obey  the  Republic  of  China,  be¬ 
cause  I  do  not  think  that  Chiang  Kai-shek  is  its  president. 

I  won’t  obey  this  Court’s  order  because,  on  another 
254  occasion,  another  fellow,  for  some  other  reason” — 
which  they  do  not  give  notice  of — “did  not  appear.” 

“He  had  been  ordered  by  General  Li  not  to  disclose  in¬ 
formation  to  Chiang  Kai-shek  and  to  ignore  the  requests 
of  Chiang  Kai-shek  and  his  subordinates.” 

In  other  words,  Li  controls  this  situation,  not  this  Court. 
We  did  not  ask  for  any  information  from  Chiang  Kai- 
shek.  This  is  the  Republic  of  China  that  is  the  plaintiff  in 
this  case. 

“After  this  suit  was  begun,  upon  the  alleged  authority 
of  Dr.  V.  K.  Wellington  Koo” — 

I  do  not  know  what  that  means;  it  is  dealing  with  the 
English  language  pretty  carelessly.  We  have  got  a  certi¬ 
ficate  in  this  case  from  the  State  Department,  Your  Honor, 
that  this  man  is  the  recognized  Ambassador.  We  have  a 
certificate  that  the  plaintiff  is  the  recognized  government 
of  China.  We  have  Dr.  Koo’s  certificate  that  he  authorized 
Judge  Patterson  and  myself  to  proceed  in  this  case — 
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“upon  the  alleged  authority  of  Dr.  V,  K.  Wellington 
Koo,  General  Mow  received  from  Dr.  Koo  an  order  to  re¬ 
turn  to  Formosa.  During  the  same  month  he  learned  that 
the  one  individual  possessing  the  greatest  amount  of 

255  information  about  the  controversy  between  himself 
and  the  plaintiff,  Chow  Hung-tao,  had  departed  from 

the  jurisdiction  of  this  Court  in  order  to  avoid  the  giving 
of  a  deposition” 

Who  gave  that  information  out?  The  man  had  been 
ordered  home  and  was  home  or  was  enroute  home  when  he 
thought,  or  somebody  thought,  they  wanted  to  take  a 
deposition.  Because  they  could  not  take  that  deposition, 
they  won ’t  let  him  appear  for  this  Court. 

“Surely  if  General  Mow  has  simply  complied  with  the 
orders  of  plaintiff” — now,  notice  this  for  argument — 
“and  returned  to  Formosa,  it  can  not  be  said  that  his 
failure  to  appear  for  deposition  was  willful.” 

The  Court:  Has  he  gone  back? 

Mr.  Leahy :  I  do  not  know.  Why  don’t  they  say  so?  We  do 
not  know  where  he  is,  Your  Honor.  That  is  the  kind  of 
garbage  that  they  put  on  this  trial  table  in  these  motions; 
and  they  try  to  justify  it  by  saying  that  they  respect  the 
beliefs  of  their  defendants  as  aliens,  that  they  can  defy  and 
contemn  the  authority  of  this  Court. 

“Surely  if,  as  a  military  man,  he  has  obeyed  the  orders 
of  General  Li,  whom  he  acknowledged  as  his  Commander- 
in-Chief  and  the  constitutional  acting  President  of  the 
Republic  of  China,  he  should  not  be  penalized  for 

256  doing  his  duty  as  a  soldier.” 

If  he  had  done  his  duty  as  a  soldier,  he  would  have 
been  back  in  Formosa.  If  he  had  done  his  duty  as  a  soldier, 
he  would  have  rendered  an  account.  If  he  had  done  his 
duty  as  a  soldier,  he  would  have  been  faithful  to  his  trust. 

What  is  all  this  “if”  and  this  conditional  argumentation 
before  a  court,  when  all  Your  Honor  wants  is  a  fact? 
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Where  is  he?  Why  didn’t  he  show  up?  All  he  had  to  do 
was  give  a  telephone  message  if  he  was  sick  or  someone 
else  was  sick  and  he  could  not  go.  Just  as  we  stated  to  the 
banks  this  morning,  if  there  is  any  difficulty  about  supply¬ 
ing  information  we  want,  of  course,  we  do  not  need  to  come 
here  and  burden  this  Court  with  a  song  and  a  dance  and  an 
“if”  and  an  “and.”  All  that  has  to  be  done  is  contact  and 
all  honorable  counsel,  call  them  on  the  phone,  and  tell  them 
this  is  the  situation.  Why  should  we  take  Your  Honor’s 
time  up  with  debating  questions  of  law  that  have  no  place 
in  the  case  and  the  repetition  of  “if”  so  many  times  as 
we  have  had  in  this  court? 

“Surely  if,  as  a  military  man,  he  has  obeyed  the  orders 
of  General  Li,  whom  he  acknowledged  as  his  Commander- 
in-Chief  and  the  constitutional  acting  President  of 
257  the  Republic  of  China,  he  should  not  be  penalized  for 
doing  his  duty  as  a  soldier  at  least  until  there  has 
been  a  final  determination” — there  is  the  fly  in  the  oint¬ 
ment — “at  least  until  there  has  been  a  final  determination 
by  an  appellate  court  of  important  constitutional  and 
jurisdictional  issues.” 

Your  Honor,  they  are  not  going  to  let  anybody  appear  if 
they  think  he  will  in  any  way  help  the  plaintiff’s  case.  They 
are  not  going  to  let  these  two  defendants  speak  or  say  a 
word  until  after  the  Court  of  Appeals  has  decided  this 
case,  if  they  can  possibly  do  it. 

They  have  willfully  maintained  the  position  that  has  been 
overruled  by  this  Court  and  the  Court  of  Appeals ;  and  yet 
they  have  repeatedly  brought  to  Your  Honor  the  argument 
that  this  matter  ought  not  to  be  disposed  of  and  the  case 
should  be  hamstrung  until  after  we  run  the  case  the  way 
we  wish  to  and  not  the  way  the  Court  thinks  that  it  ought 
to  be  disposed  of. 

Now,  that  is  the  excuse  for  Mow’s  not  coming  in  here. 
We  do  not  know  where  he  is  now.  For  twenty  days,  they 
could  have  told  us. 
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Did  he  obey  his  duty  as  a  soldier?  Did  he  go  up  to  Li 
and  perform  some  service  for  him?  What  has  he  done  and 
where  is  it?  We  hear  he  is  in  Texas.  We  hear  he  is  mak¬ 
ing  for  the  border.  Hsiang  made  it  to  Boston.  This 

258  man  Mow  made  it  to  New  York.  So  we  could  not  get 
service  on  him  or  on  Hsiang,  either,  and  he  stayed 

away  from  the  14th  of  November  until  the  3rd  of  December. 

Then  we  had  to  go  to  New  York  and  file  a  suit — alien 
versus  alien — in  the  State  Court  in  New  York,  because  we 
knew  we  could  not  go  into  the  Federal  Court. 

Then  when  we  caught  him  on  service,  he  complained  and 
whimpered.  This  soldier  cried  that  we  had  assaulted  him 
when  we  handed  him  a  piece  of  paper. 

And  now  when  we  want  to  get  some  information  from 
him,  he  disappears.  He  won’t  come  in.  And  to  justify  his 
refusal  for  not  coming  in,  he  said,  “Oh,  well,  I  tried  to  get 
somebody  in  once  and  I  couldn’t,”  or  Ambassador  Koo  had 
transmitted  to  him  an  order  which  he,  Ambassador  Koo, 
had  received  from  Formosa  away  back  on  August  21st. 

We  have  had  seven  months  of  obstinate  refusal  on  the 
part  of  Mow  and  Hsiang  to  do  anything  except  what  Mow 
and  Hsiang  wanted  to  do.  And  this  right  straight  in  the 
teeth  and  the  face  first  of  the  man  who  put  Mow  where  he 
is,  Chiang  Kai-shek,  and,  second,  this  Court. 

Now,  we  have  asked  of  this  man,  who  has  thus  taken  the 
whole  matter  of  the  conduct  of  this  trial  into  his  own  hands 
and  who  has  refused  a  simple,  honest,  ordinary,  every-day 
request  such  as  an  employer  of  a  faithful  employee 

259  or  agent  might  make,  simply  to  tell  what  he  has  done 
with  the  $40,000,000  belonging  to  the  employer ;  and 

he  has  done  everything  that  is  humanly  possible,  as  de¬ 
liberately,  as  intentionally,  as  purposely  as  the  keen,  intel¬ 
ligent  soldier  he  is,  a  man  who  has  held  high  position  in 
his  own  government,  for  such  a  mind  as  that  to  conceive 
in  order  to  make  it  impossible  to  bring  him  to  book.  And 
he  is  getting  away  with  it,  because  we  have  to  stand  here 
and  burden  Your  Honor  and  take  up  the  time  of  this  Court 
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listening  to  such  an  excuse  as  that  for  the  refusal  of  a  man 
to  appear  in  order  to  give  a  deposition. 

Now,  I  said  to  Your  Honor — and  it  is  a  serious  charge 
to  make — that  they  follow  the  line  and  that  it  all  follows  a 
pattern. 

Here  is  what  Hsiang  did.  They  swapped  horses  in  the 
middle  of  the  stream.  They  said,  “Mow,  you  go.  You  run. 
Don’t  appear.  Hsiang,  you  appear,  and  we  will  take  care 
of  the  rest.,, 

This  is  Hsiang  the  next  day :  He  appears.  I  asked  him : 

“Question:  Colonel  Hsiang,  are  you  one  of  the  defend¬ 
ants  in  this  case? 

“Answer:  Yes. 

“Mr.  Roberts:  Colonel  Hsiang  has  a  statement  that 
identifies  him. 

260  “By  Mr.  Leahy: 

“Question:  You  have  a  statement  that  you  wish  to 
read? 

“Answer:  Yes.  In  response  to  your  question,  I  would 
like  to  make  the  following  statement” — 

No  question  whether  under  the  rules  of  law  he  should 
submit  himself  for  examination;  “I  will  make  the  state¬ 
ment.  I  am  the  one  who  will  control  this  deposition.  I  will 
tell  you  what  I  want  to  tell  you  and  then  there  will  be  a 
period.” — 

“My  name  is  V.  S.  Hsiang.  My  address  is  410  Cedar 
Street,  Northwest,  Washington,  D.  C.,  and  I’m  a  citizen  of 
the  Republic  of  China” — 

He  did  not  say  he  was  a  citizen  under  control  of  Li  at  this 
time;  he  was  a  citizen  of  the  plaintiff  in  this  case,  the  Re¬ 
public  of  China — 

“From  January  1,  1948,  until  now,  I  have  served  as  Ex¬ 
ecutive  Officer  of  the  Chinese  Air  Force  in  U.  S.  A.  under 
the  direct  command  of  General  P.  T.  Mow. 

“I  do  not  recognize  the  authority  of  Chiang  Kai-shek  to 
act  as  President  of  the  Republic  of  China  on  Formosa.  I 
do  recognize  the  continuing  authority  of  General  Li  Tsung- 


98 


jen  as  Acting  President  of  the  Republic  of  China  on  For¬ 
mosa.  President  Li  has  directed  my  superior,  Gen- 

261  eral  Mow,  and  myself  to  ignore  the  orders  of  Chiang 
Kai-shek. 

“For  over  two  years  it  has  been  my  endeavor  to  expose 
and  eliminate  the  corrupt  use  of  the  funds  of  the  Republic 
of  China  and  United  States  funds  given  in  its  aid  on  For¬ 
mosa  for  the  hands  of  private  individuals’’ — 

The  same  thing  you  heard  this  morning — probably  some 
of  the  money  might  have  been  ordered  up  to  try  to  bribe 
some  of  our  public  officials.  Is  there  a  line  here  and  a  pat¬ 
tern?  Are  they  following  it? 

“In  the  answer  filed  in  this  case  by  my  attorneys,  I  have 
described  at  some  length  several  instances  of  corruption 
attributable  to  General  C.  J.  Chow,  Chief  of  Staff  to  Chi¬ 
ang  Kai-shek” — as  though  Your  Honor  would  want  to  hear 
that —  “These  instances  of  corruption  have  involved  mil¬ 
lions  of  dollars  of  funds.” 

All  right.  Why  not  let  him  account?  We  will  find  it  all 
out. 

“I  have  been  advised  by  my  attorneys  that  the  District 
Court  of  the  United  States  for  the  District  of  Columbia  is 
without  jurisdiction  to  require  me  to  answer  to  Chiang  Kai- 
shek  or  any  of  his  subordinates  for  the  conduct  of  my  duties 
as  Executive  Officer  of  the  Chinese  Air  Force  in  U. 

262  S.  A.” 

That  had  all  been  argued  out  on  the  motion  to 

dismiss. 

“Because  of  the  orders  I  have  received  from  President 
Li  and  because  of  my  belief  that  the  disclosure  of  any  in¬ 
formation  by  me  to  the  attorneys  for  Chiang  Kai-shek 
will  be  damaging  to  the  best  interests  of  the  Republic  of 
China  on  Formosa  and  to  loyal  Chinese  Nationalists  else¬ 
where,  I  respectfully  refuse  to  answer  any  further  ques¬ 
tions.” 

And  I  am  charged  now  in  this  motion  with  having  been 
derelict  because  I  did  not  sit  there  and  continue  to  ask  him 
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questions  so  that  counsel  might  say  whether  or  not  they  are 
relevant  or  irrelevant.  Are  they  following  the  line? 

“Mr.  Roberts:  That  completes  your  entire  statement, 
Colonel  Hsiang? 

“The  Witness:  Yes. 

“Mr.  Leahy:  That  is  the  position  which  you  have  ad¬ 
vised  him  to  take  in  the  matter,  Mr.  Roberts? 

“Mr.  Roberts:  In  so  far  as  it  relates  to  matters  of  law, 
yes. 

“Mr.  Leahy:  In  so  far  as  it  relates  to  answering  ques¬ 
tions  upon  this  deposition? 

“Mr.  Roberts:  I  think  his  answer  is  complete  in 
263  itself.  It  is  based  on  more  than  one  ground:  One 
on  the  question  of  jurisdiction  and  another  on  his 
orders  which  he  personally  concedes  to  be  binding” — 

and  which  they  respect  as  an  alien. 

“Mr.  Leahy:  Well,  then,  this  last  paragraph,  which  is 
the  only  paragraph  on  page  2  of  the  statement  which  he 
has  just  read,  represents  the  advise  accurately  that  you 
have  given  to  him  with  reference  to  his  answering  any 
questions  upon  this  deposition? 

“Mr.  Roberts:  No.  The  first  sentence  of  the  last  para¬ 
graph  does. 

“Mr.  Leahy:  Does  the  witness  stand  upon  the  first  sen¬ 
tence  or  upon  the  second  sentence? 

“Mr.  Roberts:  I  don’t  think  he  has  any  further  state¬ 
ment,  Mr.  Leahy. 

“Mr.  Leahy:  And  upon  your  advice,  why,  that  is  as  far 
as  we  can  go  upon  this  particular  deposition. 

“Mr.  Roberts:  I  think  that  is  correct.” 

Now  he  says,  “I  think  it  is  not.” 

“I  might  state  that  I  would  like  to  read  into  the  record  a 
communication  which  is  signed  by  Dr.  Irving  Brotman,  1746 
K  Street,  Northwest,  Washington  6,  D.  C.” 

Then  he  reads  a  statement  from  the  Doctor  that  the  wit¬ 
ness  was  sick,  had  ulcers,  is  now  nervous  and  unable 
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264  to  eat  and  sleep,  and  unless  he  would  correct  this  con¬ 
dition,  he  could  possibly  cause  permanent  injury  to 

his  health. 

With  respect  to  that,  Mr.  Roberts  says : 

“In  that  connection,  Colonel  Hsiang  does  not  desire  to  be 
out  of  touch,  desires  to  remain  here  where  he  can  respond 
immediately  to  any  process  or  order  at  such  a  point  where 
he  can  be  reached  to  respond  immediately  to  such  an  order. 
He  does  not  desire  to  be  away  for  30  days. 

“In  the  interests,  however,  of  his  health,  it  would  be  ap¬ 
preciated  if  information  can  be  obtained  as  to  the  times  at 
which  he  might  be  required  to  be  present.  I  will  ask  him  if 
it  isn’t  true  that  he  will  make  every  effort  and  will  be 
present  at  such  times;  is  that  correct,  Colonel? 

“The  Witness:  Yes. 

“Mr.  Leahy:  Very  well,  that  closes  the  deposition  for 
today.” 

Further  along  that  line,  later  on  Colonel  Roberts  called 
and  stated  he  would  like  to  have  the  man  go  some  place  for 
a  couple  of  weeks  to  get  a  rest  for  his  ulcers  and  he  would 
be  back  within  24  hours  from  where  he  would  go. 

We  told  him  we  would  not  do  anything  to  injure  his 
health.  Where  he  went,  we  do  not  know ;  but  we  told 

265  Colonel  Roberts  that. 

That  is  the  picture  of  these  two  defendants,  Your 
Honor.  We  try  to  get  some  information  from  the  banks ; 
we  are  met  by  this  motion.  We  try  to  get  it  by  subpoena ; 
we  are  met  with  a  motion.  Then  we  try  to  get  information 
which  perhaps  we  cannot  get  from  the  banks  or  under  the 
subpoena,  by  deposition,  and  they  refuse  to  show  up. 
Hsiang  shows  up  and  refuses  to  answer. 

If  that  is  not  a  defiant  attitude  toward  a  Court  in  the 
trial  of  a  lawsuit,  I  can’t  find  one  that  is  better  built  up  to 
evidence  that  attitude  of  mind  than  the  present.  We  are 
asking  that  Hsiang  be  required  to  answer  the  questions 
which  shall  be  propounded  to  him. 
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As  to  Mow,  who  has  deliberately,  purposely  concealed 
himself  and  refused  to  present  himself,  and  who  has  given 
no  explanation  to  Your  Honor  at  all  to  excuse  him  for 
his  conduct,  we  ask  that  that  man  be  put  in  the  position 
in  which  the  rule  put  him — we  did  not — 37  (d) — in  the  posi¬ 
tion  where  he  should  have  his  answer  stricken. 

Much  is  said  about  default.  We  do  not  ask  for  any  judg¬ 
ment  of  any  $7,000,000,  as  they  contend.  What  we  say  is 
that  this  man  ought  not  now  to  be  in  the  position  of  defying 
the  orders  of  this  Court  and  at  the  same  time  asking  for 
relief  from  the  Court. 

For  three  hours  this  morning  we  debated  whether 

266  that  sort  of  a  man,  that  sort  of  a  defendant,  should 
have  the  right  to  try  to  prevent  us  from  taking  a 

deposition.  In  other  words,  he  is  asking  Your  Honor  for 
affirmative  relief,  and  even  on  contempt  of  court,  the  Court 
would  not  permit  him  any  affirmative  relief  until  he  had 
changed  the  position  of  contempt  in  which  he  found  him¬ 
self.  Your  Honor  does  that  in  divorce  cases  daily.  Your 
Honor  does  it  in  any  kind  of  a  case. 

It  is  not  logical,  it  is  not  in  accordance  with  the  atmos¬ 
phere  of  the  administration  of  justice,  to  permit  a  state 
of  mind  which  these  two  men  have  assumed,  and  while  they 
stand  in  this  defiant  position  in  court,  and  defiant  attitude 
toward  the  Court,  ask  the  Court  for  affirmative  relief.  We 
submit  that  while  they  are  in  that  situation,  they  have  no 
right  to  affirmative  relief  by  a  vacation  of  the  notice  or 
denial  of  our  rights  to  take  the  depositions  of  the  banks. 
While  they  defy  and  contemn,  they  have  no  right  to  seek 
affirmative  relief. 

With  respect  to  it,  we  ask  that  Rule  37(d),  in  the  context 
of  this  case  since  November  14th,  be  asserted  against  Mow; 
that  his  answer  be  stricken;  and  that  we  go  forward  and 
prove  our  account;  and  we  stand  ready  and  willing  to  do 
it;  and  we  do  not  think  that  he  has  any  right  further  to 
hurl  at  us  the  obstructive  tactics  which  have  characterized 
his  whole  conduct  of  this  litigation  from  the  be- 

267  ginning. 
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As  to  Hsiang,  until  he  is  willing  to  come  in  and  answer 
questions,  then  neither  should  he  receive  affirmative  relief 
from  this  Court. 

We  respectfully  ask  that  these  tw’o  defendants  be  handled 
in  some  way  to  let  them  know  that,  aliens  as  they  are,  they 
cannot  defy  an  American  court  of  justice  when  their  own 
country  is  the  moving  party  as  the  party  plaintiff. 

•  ••••••••* 

275  The  Court:  All  right,  gentlemen,  let  us  proceed 
with  the  matter  on  hearing. 

Mr.  Woods:  May  it  please  the  Court,  yesterday  Mr. 
Leahy  argued  three  of  the  four  motions  which  he  has 
brought  before  the  Court  at  this  time. 

For  the  purpose  of  clarity  and  orderly  procedure,  I 
would  like  to  restate  those  motions  at  the  beginning.  I 
understood  him  to  argue  his  motion  for  an  order  directed 
against  General  Mow  and  Colonel  Hsiang  to  produce  and 
deliver  to  the  custodian,  Mr.  MacCracken,  all  papers  of  any 
kind  whatsoever  remaining  in  their  possession  which  relate 
to  the  expenditure  of  funds  entrusted  to  them  by  plaintiff 
or  any  branch  or  agency  of  plaintiff.  He  also  argued  his 
motion  to  strike  the  pleadings  of  General  Mow  and  for 
default  judgment  against  General  Mow,  and  his  motion  to 
compel  Colonel  Hsiang  to  answer  questions. 

The  Court:  That  is  my  understanding  of  the  three 
motions. 

Mr.  Woods :  In  the  order  of  the  restatement  which  I  have 
just  made,  I  shall  address  myself  first  to  the  motion  to  turn 
over  all  papers  remaining  in  their  possession,  and  with  re¬ 
spect  to  that  motion  I  shall  be  very  brief  indeed. 

In  the  points  and  authorities  which  accompany  my 

276  answer  to  the  motion,  I  made  four  points.  The  first 
was  that  the  motion  does  not  specify  with  particular¬ 
ity,  and  in  substance  that  point  is  virtually  the  same  as  I 
made  in  connection  with  my  own  motion  to  vacate  the 
subpoenas  duces  tecum  and  the  notices  to  take  the  deposi¬ 
tions  of  the  bank  officials. 
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On  that  point  I  should  like  now  to  bring  to  Your  Honor’s 
attention  only  two  things.  The  motion  itself  filed  by  Mr. 
Leahy  asks  for  an  order  in  the  following  terms : 

“  directing  defendant  Mow  and  defendant  Hsiang  to  de¬ 
liver  or  cause  to  be  delivered  to  William  P.  MacCracken, 
custodian  herein,  at  2110  Leroy  Place,  Northwest,  Wash¬ 
ington,  D.  C. — 

“all  books,  papers,  documents,  records  and  equipment  of 
the  Chinese  Air  Force  office  in  U.  S.  A.,  and  any  other  books, 
papers,  documents  and  records  relating  to  the  expenditures, 
deposits,  transfers  or  disposals  of,  or  other  dealings  with, 
any  moneys  or  other  properties  (or  the  proceeds  thereof) 
entrusted  to  or  placed  under  the  control  of  said  defendants 
or  either  of  them  by  plaintiff  or  any  branch  or  agency  of 
plaintiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  Office  in  U.  S.  A.  now  in  the  pos- 
277  session  of  or  under  the  control  of  said  defendants  or 
either  of  them,  their  agents,  representatives,  em¬ 
ployees  and  any  other  persons  under  their  control.” 

The  Court :  Now,  before  you  proceed  with  your  argument 
on  that  point,  let  me  make  an  observation  which  continually 
keeps  cropping  up  in  my  mind  on  account  of  the  arguments 
that  have  been  made  before  me  in  this  connection. 

I  heartily  agree  with  you  that  that  would  be  too  general 
if  it  were  a  matter  of  discovery.  I  seem  to  see  in  this 
situation  very  much  that  which  I  thought  I  saw  in  the 
trunk  situation,  and  other  related  matters,  that  it  is  not 
discovery.  It  is  a  matter  of  the  custody  of  records  that 
are  alleged  or  asserted  to  be  the  property  of  the  other  party. 
Now,  I  made  that  observation  because  I  have  a  very  real 
feeling  that  there  is  a  distinction  between  the  two. 

Now,  you  proceed. 

Mr.  Woods:  Bearing  in  mind  Your  Honor’s  comment,  I 
refer  back  to  our  original  argument  of  this  matter  before 
you  on  January  9th  and  10th,  and  at  that  time  I  said  to 
Your  Honor  that  the  question  of  the  ultimate  ownership 
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or  property  right  in  these  documents  is  one  of  the  ultimate 
issues  in  this  case. 

27S  The  Court:  Why,  of  course  it  is.  Undoubtedly 
it  is. 

Mr.  'Woods:  And  at  that  point  Your  Honor  said — and 
I  think  very  properly — “Well,  if  it  is  necessary  to  dispose 
of  that  question  now  and  have  a  prima  facie  showing  of 
ownership  of  these  papers,  perhaps  we  should  take  evidence 
on  the  point.” 

Now,  in  that  connection,  Your  Honor,  and  prior  to  dis¬ 
covery,  when  all  of  these  matters  which  are  vital  to  our 
defense  are  turned  over  for  complete  inspection  by  the 
plaintiff,  I  call  your  attention  again  to  the  case  that  I  men¬ 
tioned  yesterday  which  was  recently  decided  by  the  Second 
Circuit  Court  in  New  York,  the  case  of  the  Republic  of 
China,  the  very  same  plaintiff  that  we  have  here  today, 
against  the  American  Express  Company,  Inc. 

In  that  case  the  matter  in  dispute  consisted  of  some 
$500,000  worth  of  postal  remittances  held  by  the  American 
Express  Company  and  obviously  payable  to  somebody  rep¬ 
resenting,  presumably,  some  people  on  the  mainland  of 
China. 

In  that  case  the  American  Express  Company  interpleaded 
certain  officials  of  the  Postal  Bank  of  Communist  China 
and  said  that  it  was  willing  to  deliver  the  moneys  to  which¬ 
ever  of  the  two  claimants  to  the  fund  the  Court  ordered  it 
to  deliver  the  money. 

279  The  Court,  in  considering  the  argument  which  it 
said  the  appellant,  the  Republic  of  China,  had 
stressed  most,  which  was  its  immediate  prima  facie  right 
to  this  fund  because  it  was  the  recognized  Government  by 
the  United  States  of  the  Republic  of  China,  said  this: 

“The  final  argument  of  the  appellants,  and  the  one  urged 
most  strongly,  is  that  the  alleged  adverse  claimants,  being 
representatives  of  an  unrecognized  foreign  government” — 
and  here  we  say  we  are  under  the  orders  of  General  Li — 
“had  no  standing  to  sue  and  consequently,  as  a  matter 
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of  law,  could  not  be  adverse  claimants  for  the  purpose  of 
allowing  interpleader  (citing  some  cases).  Granted  that 
appellants’  legal  position  is  sound  as  to  the  disability  of 
such  parties  to  enforce  claims  in  our  courts,  whether  these 
alleged  adverse  claimants  are  in  fact  representatives  of  an 
unrecognized  foreign  government,  and  not  private  citizens 
or  corporations,  is  itself  an  issue  but  one  which  cannot  be 
decided  upon  the  meager  record  in  that  respect  now  before 
us.  The  record  on  this  point  merely  contains  assertions 
and  counter-assertions  of  the  parties.  The  relevant  facts 
should  be  found  and  given  effect  after  adequate  hearing 
on  the  remand.  (Citing  Chase  National  Bank  of  the 

280  city  of  New  York  v.  Directorate  General  of  Postal 
Remittances.) 

“In  all  other  respects  this  record  shows  that  the  order 
appealed  from  was  not  erroneous.” 

Now,  Your  Honor,  my  sole  point  on  the  designation  with 
particularity  is  that  until  the  final,  absolute,  and  ultimate 
proof  of  ownership  is  found  by  this  Court  to  rest  in  the 
party  plaintiff  in  this  case,  our  clients  should  not  be  forced 
to  deliver  over  to  the  plaintiff  vast  unidentified,  ambigu¬ 
ously  described  files  of  information. 

The  Court:  But  they  are  not  being  delivered  to  the 
plaintiff,  are  they?  They  are  being  placed  in  the  custody 
of  the  Court. 

Mr.  Woods :  I  think  that  is  a  distinction  without  a  differ¬ 
ence,  in  view  of  the  nature  of  the  order  appointing  Mr. 
MacCracken  as  custodian.  That  order,  petitioned  for  by 
the  plaintiff  and  granted  ex  parte  by  Judge  Kirkland  be¬ 
fore  we  appeared  generally  in  this  proceeding,  recites,  and 
I  am  almost  quoting  it  verbatim,  because  I  am  quite  famil¬ 
iar  with  it  over  the  months — 

The  Court:  I  imagine  so. 

Mr.  Woods:  It  states  that  all  the  contents  of  the  prem¬ 
ises  at  2110  Leroy  Place  shall  be  placed  in  the  custody  of 
Mr.  MacCracken  as  a  disinterested  person  and  that 

281  he  may,  under  such  reasonable  precautions  as  he 
deems  proper,  grant  access  to  the  plaintiff  of  those 
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contents  for  the  purpose  of  having  the  plaintiff  carry  for¬ 
ward  the  procurement  program  of  the  Republic  of  China  on 
Formosa’s  Air  Force. 

It  then  goes  on  to  say  that  the  defendant  may  have  ac¬ 
cess  to  those  contents  only  for  the  purposes  of  preparing 
an  accounting ;  and  that  accounting  has  not  yet  been  ordered 
by  any  court. 

Now,  in  short,  the  effect  of  the  custodial  order  appointing 
Mr.  MacCracken,  No.  1,  is  to  deprive  the  defendants  of  even 
seeing  their  records  for  the  purposes  of  preparing  a  de¬ 
fense,  except  to  the  extent  it  would  be  helpful  to  them  in 
making  an  accounting  in  the  event  ordered  by  the  Court. 

I  say  to  Your  Honor,  in  the  face  of  those  restrictions 
upon  us,  and  without  final  determination  of  property 
right  in  these  papers,  and  where  that  issue  is  sharply  con¬ 
tested  by  these  defendants  in  their  answer  and  before  this 
Court,  it  would  amount  to  a  denial  of  due  process,  an 
unreasonable  search  and  seizure,  and  possibly  a  require¬ 
ment  that  these  plaintiffs,  in  advance  of  trial  on  that  issue, 
incriminate  themselves  or  subject  themselves  to  self-in¬ 
crimination. 

As  I  have  argued  in  the  points  and  authorities 
282  submitted  to  this  Court,  if  this  Court  should  order 
the  defendants  to  turn  over  everything  they  have, 
and  if  the  defendants  should  refuse  to  do  that,  they  stand 
then  in  a  position  of  being  in  contempt  of  this  Court. 

The  Court :  They  certainly  do. 

Mr.  Woods :  And  if  they  are  in  contempt  of  this  Court, 
they  are  certainly  going  to  suffer  a  punishment. 

Therefore,  I  say  to  the  Court  that  the  process  of  dis¬ 
covery  or  turning  over  these  papers,  if  carried  through  to 
that  conclusion  by  the  Court,  could  well  mean  the  suffering 
of  a  criminal  or  of  a  definite  penalty  by  the  defendants ;  and 
the  mere  fact  of  refusing  to  turn  over  the  documents  would 
invoke  the  self-incrimination  part  of  the  Constitution. 

The  unlawful  search  and  seizure  feature,  I  think,  is  an 
integral  part — 
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The  Court:  I  do  not  quite  follow  your  argument  there, 
and  I  would  like  to  do  it.  Are  you  saying  that  if  the 
Court  orders  them  to  turn  over  these  documents  and  they 
refuse  to  turn  them  over,  they  would  be  in  contempt  and 
liable  to  punishment? 

Mr.  Woods:  Yes,  sir. 

The  Court:  And  therefore  the  order  to  turn  them  over 
tends  to  incriminate  them? 

Mr.  Woods:  No,  I  should  not  have  said  that. 

283  The  Court:  Well,  I  certainly  got  that  impression 
from  what  you  said. 

Mr,  Woods:  You  are  quite  right.  I  misstated  what  I 
intended  to  say.  I  really  had  reference  to  the  unreasonable 
search  and  seizure  feature ;  and  it  is  my  contention  that  the 
possibility  of  contempt  action  arising  out  of  a  failure  to 
comply  with  an  order  of  this  Court  in  turning  over  these 
things  makes  the  order  of  the  Court  one  which  involves  the 
protections  of  the  Fourth  Amendment  on  unreasonable 
searches  and  seizures. 

I  might  point  out,  on  the  question  of  designating  with 
particularity  in  this  case,  when  we  were  arguing  the  trunk 
order,  which  Your  Honor  referred  over  to  Judge  Kirk¬ 
land — 

The  Court :  Yes ;  I  was  glad  to  do  that. 

Mr.  Woods:  — Judge  Kirkland  seemed  to  be  somewhat 
disturbed  himself  about  the  generality  of  the  description 
of  the  documents  requested,  and  he  said,  and  I  read  from 
page  25  of  his  comments,  at  the  conclusion  of  the  argument : 

“Now,  short  of  this  one  thing:  If  there  is  simply  a 
blanket  subpoena  to  produce  all  records  as  such,  without 
having  seen  it,  it  would  appear  to  this  Court  to  be  too 
broad.  If  there  is  a  motion,  either  to  take  deposition  by 
which  the  particulars  sought  are  set  forth,  or  those 

284  documents  are  set  forth,  or  if  there  is  a  motion  made 
for  discovery,  then  I  think  in  the  proper  handling  of 

such  a  motion  by  the  trial  court,  there  can  be  argument  as 
to  whether  these  matters  should  be  revealed  or  not;  if 
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inquiry  is  to  flow,  injunctive  powers  of  the  Court  of  Appeals 
can  be  sought,  and  I  do  not  think  the  rights  of  all  persons 
can  be  protected.” 

Still  later  he  said,  at  the  top  of  page  26 : 

“Second,  I  do  think  any  subpoena  that  is  sought  for 
the  production  of  all,  without  particularizing,  is  broad.  I 
am  not  suggesting  to  counsel” — the  rest  is  not  significant. 

Now,  I  see  the  point  which  bothers  Your  Honor.  If  this 
is  really  the  property  of  the  plaintiff,  Your  Honor  says, 
well,  why  does  he  have  to  say  exactly  what  it  is? 

The  Court :  What  I  said  was,  if  it  is  the  property  of  the 
plaintiff,  then  the  measure  applied  to  discovery  is  not  the 
criterion. 

Mr.  Woods :  And  my  response  to  that,  assuming  that  the 
rules  applicable  to  discovery  are  therefore  not  the  criterion, 
assuming  that  arguendo,  then  I  say  these  constitutional 
guarantees  are  applicable,  and  they  are  applicable  for  three 
reasons : 

First  is  the  possible  penalty  of  contempt. 

285  Second — 

The  Court:  That  is  something  that  I  cannot,  to 
save  my  life,  follow.  I  do  not  know  what  is  meant  by  that. 

Mr.  Woods:  I  think  I  have  a  case  for  Your  Honor. 

The  Court:  Well,  tell  me,  because  I  am  curious.  If  the 
order  of  the  Court  is  a  lawful  order,  then  the  disobedience 
of  it  is  contempt.  If  it  is  not  a  lawful  order,  why,  of  course, 
it  should  be  set  aside.  But  disobedience  of  a  lawful  order, 
in  contempt,  is  not  something  that  shields  someone  from 
incriminating  himself. 

Mr.  Woods :  I  have  the  case. 

The  Court:  Well,  tell  me  about  it. 

Mr.  Woods:  Of  course,  answering  one  of  Your  Honor’s 
comments  just  now  made — 

The  Court:  Maybe  that  is  a  very  bad  habit  I  have  of 
making  these  comments,  but  it  helps  me  to  get  your  views 
on  the  things — 
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Mr.  Woods:  On  the  contrary,  Yonr  Honor,  it  tends  to 
clarify  my  frequently  mixed-up  thinking  about  this  matter. 

Of  course,  our  position,  seriously  taken,  is  that  no  order 
addressed  against  the  defendants  in  this  case  is  a  lawful 
order  at  this  stage  of  the  proceeding. 

The  Court:  Well,  I  understood  that  argument 

286  perfectly.  I  mean,  there  is  not  the  slightest  doubt 
in  my  mind  as  to  what  you  mean  about  that. 

Mr.  Woods:  But,  within  the  context  of  the  assumptions 
that  I  am  now  arguing,  and  answering  Your  Honor’s  ques¬ 
tion  directly :  In  the  case  of  Annenberg  v.  Roberts,  2  Atlan¬ 
tic  Reporter  (2d),  page  612,  decided  in  1938,  a  Pennsylvania 
Court  held  that  the  compelling  of  an  individual  to  produce 
evidence  under  penalty  if  he  refuses  is  in  effect  a  search 
and  seizure,  and  the  Court  says,  unless  confined  to  proper 
limits — 

The  Court:  That  is  right;  no  doubt  about  that. 

Mr.  Woods :  — violates  his  constitutional  right  to  immun¬ 
ity  in  such  respects. 

The  Court :  Oh,  yes. 

Mr.  Woods:  As  I  therefore  argue,  in  part  of  the  basis 
of  the  Annenberg  case  and  in  part  on  the  basis  of  the 
Zimmerman  case,  which  I  mentioned  to  you  yesterday — 

The  Court :  If  I  make  an  order  that  compels  him  to  give 
evidence  that  he  ought  not  to  be  required  to  give,  and  there¬ 
fore  it  is  not  a  lawful  order,  then  I  agree  with  you  that 
his  rights  have  been  invaded;  but  if  it  be  a  lawful  order, 
the  fact  that  he  is  punishable  by  contempt  for  refusal  to 
obey  it  does  not  to  my  mind  indicate  that  the  order  tends  to 
incriminate  him. 

Mr.  Woods:  Your  Honor,  it  goes  a  little  further 

287  than  that.  It  is  not  just  contempt.  Let  us  assume  a 
hypothetical  case  and,  without  giving  exact  details, 

I  will  tell  Your  Honor,  as  a  member  of  the  bar,  that  it  comes 
very  close  to  being  an  actual  case. 

Let  us  assume  that  by  orders  from  Chiang  Kai-shek  or 
General  Li  in  1949,  when  General  Li  was  clearly  accepted 
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by  this  country  as  the  acting  president  of  China,  General 
Mow  and  Colonel  Hsiang  were  asked  deliberately  to  bribe 
an  American  official  in  either  the  Department  of  Commerce 
or  the  Department  of  State  in  order  to  expedite  certain 
matters  which  they  thought  they  were  entitled  to  over  in 
China. 

Let  us  assume  further  that  General  Mow  went  down  and 
took  thirty  or  fifty  thousand  dollars  out  of  a  bank,  upon 
those  cabled  instructions  or  upon  orally-delivered  instruc¬ 
tions  from  Formosa,  and  he  took  that  money  and  he  bribed 
the  American  official. 

Now,  that  is  proof  of  bribery  by  General  Mow,  and  the 
disclosure  of  that  information  to  the  plaintiff,  to  the  cus¬ 
todian,  and  to  this  Court,  pursuant  to  such  an  order  as  they 
ask  for  here,  would  result  in  his  incrimination. 

The  Court :  Oh,  yes,  it  might  very  well  do  so ;  and  is  he 
pleading  that  to  produce  this  would  incriminate  him? 
288  Mr.  Woods:  He  says  it  might. 

Now,  there  is  an  additional  potential  penalty.  As 
Your  Honor  knows,  there  is  a  very  sharp  conflict  between 
the  Chiang  Kai-shek  faction  now  and  Mow,  their  formerly 
trusted  servant. 

The  Court:  I  somehow  assume  there  is  from  what  has 
been  said  before  me. 

Mr.  Woods:  That  is  certainly  an  understatement,  Your 
Honor.  That  is  certainly  an  understatement. 

If  the  plaintiff  is  granted  unlimited  access  to  all  these 
data,  we  have  no  control  over  what  the  plaintiff  can  do  with 
the  data  in  unrelated  fields  or  in  collateral  prosecutions. 

The  plaintiff  has  already  ordered  General  Mow  back  to 
Formosa,  not  once  but  twice,  and  they  have  ordered  him 
back  to  stand  trial;  and  we  know  historically,  and  this 
Court  can  take  judicial  notice  of  the  fact,  that  Mr.  Chiang 
Kai-shek  in  his  history  has  not  been  too  lenient  in  enforcing 
his  laws  against  people  whom  he  considers  apostates  from 
his  views. 

Now,  there  is  another  penalty  that  could  easily  result. 
I  call  your  attention  to  the  recent  Nelson  trial  in  this  court, 
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in  Judge  Kirkland’s  court,  where  Mr.  Nelson’s  lawyers 
argued,  unsuccessfully,  before  Judge  Kirkland  that  materi¬ 
als  which  Nelson  voluntarily  revealed  to  a  Congres- 

289  sional  Committee  should  not  be  admissible  in  a 
criminal  action  against  him  which  was  then  in  Judge 

Kirkland’s  court,  because  those  matters  would  incriminate 

^un*  1 :  ■  ji  i  d  « 

The  Court  said,  “He  did  not  claim  that  privilege  at  the 

time  that  he  voluntarily  submitted  that  material  to  a  Con¬ 
gressional  Committee.  Maybe  he  did  not  have  a  lawyer 
advise  him,  but  he  did  not  claim  the  privilege,  so  he  cannot 
claim  it  now.1’ 

Now,  Your  Honor,  we  are  not  omniscient.  We  cannot 
see  all  the  probabilities  that  might  result  from  the  com¬ 
plete  disclosure  to  plaintiff  of  every  scrap  of  paper  in 
Mow’s  possession.  As  an  executive,  he  had  stacks  of 
vouchers,  presumably  financial  records,  and  other  records. 

I  do  know  enough,  from  studying  this  case,  to  know  that 
there  were  many,  many  transactions  which  involved  the 
movement  of  moneys  in  the  United  States  which,  viewed 
from  one  angle,  might  have  been  proper  as  a  patriotic  citi¬ 
zen  of  a  foreign  country,  but  viewed  from  the  point  of 
view  of  our  courts  in  this  country,  could  subject  the  doer 
of  the  actions  to  criminal  prosecution. 

The  Court :  Well,  do  you  think  that  if  a  person  has  some, 
physical  object  that  belongs  to  another  he  can  say,  “I  ought 
not  to  be  compelled  to  give  that  up,  even  though  the  title, 
which  is  in  dispute,  may  be  in  this  other  person, 

290  because  the  giving  up  of  that  would  tend  to  incrimi¬ 
nate  me”? 

Mr.  Woods:  Yes,  sir,  if  it  is  a  matter  of  books  and  rec¬ 
ords.  Otherwise  you  would  have  no  protection  at  all  in  a 
civil  trial. 

The  Court :  Simply  because  a  person  might  be  incrimi¬ 
nated,  he  has  a  right  to  take  the  books  of  another  person 
and  keep  them  from  him? 

Mr.  Woods:  Your  Honor  is  jumping,  I  think— 

The  Court :  No,  I  am  not  jumping.  I  am  assuming— 
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Mr.  Woods :  You  are  assuming  clear  proof  of  ownership 
in  the  other  person. 

The  Court:  I  am  assuming  that  it  develops  that  way, 
yes ;  but,  pendente  lite,  that  is  the  thing  in  issue. 

Mr.  Woods :  Pendente  lite,  I  say  that  that  cannot  be  done, 
Your  Honor,  and  I  will  go  further  and  say — 

The  Court:  That  is  why  I  see  a  distinction  and,  to  my 
mind,  a  rather  clear  one,  between  the  disposition  of  prop¬ 
erty,  the  title  of  which  is  in  dispute  and  in  litigation,  and 
the  discovery  of  information  as  to  which  there  is  no  claim 
or  contention  that  it  is  not  the  property  of  the  person  who 
seeks  to  avoid  the  disclosure  of  it. 

Mr.  Woods:  Your  Honor,  even  on  the  disposition  of 
property  the  title  to  which  is  in  dispute,  I  submit  to  Your 
Honor  that  there  should  be,  pendente  lite  at  least, 
291  a  strong  prima  facie  showing  of  ownership  of  the 
precise  property. 

The  Fourth  Amendment,  under  search  and  seizure,  says 
“Designate  particularly  the  things  that  you  want.” 

Now,  we  have  had  a  case  in  our  Court  of  Appeals  recently 
— I  have  forgotten  the  name  of  it — which  involved  a  Gov¬ 
ernment  employee  whose  desk  in  a  Government  office  was 
searched  without  a  warrant  by  officers ;  and  the  Court  said 
that  that  desk  in  a  Government  office  was  one  in  which  she 
had  a  possessory  interest  and  that  they  could  not  search 
and  seize  the  documents  without  a  warrant. 

I  might  go  a  little  further  and  mention  again  to  Your 
Honor  the  fact  that  in  our  answer  we  specifically  deny  that 
these  moneys  which  they  allege  were  entrusted  to  us  over 
the  years,  without  any  specification  of  when,  were  moneys 
belonging  to  the  defendant  in  this  case.  We  do  not  deny 
it  just  on  jurisdictional  grounds;  we  deny  it  on  straight 
factual  grounds. 

Just  for  the  record,  I  will  state  to  Your  Honor  that  when 
Chiang  Kai-shek  was  clearly  and  admittedly  not  President 
of  the  Republic  of  China  during  the  year  1949,  he  trans¬ 
mitted  to  this  defendant,  along  with  others  in  the  United 
States,  a  total  of  $19,000,000,  with  instructions  to  them  to 
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bank  it  in  a  number  of  different  banks,  under  a  number  of 
different  arrangements,  and  be  did  so,  as  Stephen 

292  Teng  partially  testified,  in  March  of  1949,  after  his 
resignation  on  January  22,  1949,  because,  he  said, 

he  wanted  to  get  it  to  places  where,  under  no  possible 
combination  of  events,  could  the  Commies  get  at  it.  He 
instructed  them  to  put  it  in  personal  bank  accounts. 

My  clients  do  not  know  whether  that  was  the  private 
money  of  Chiang  Kai-shek,  who  is  not  before  you  as  a  liti¬ 
gant.  He  said  he  was  a  private  citizen.  General  Li  did 
not  know  about  the  transaction,  and  General  Li  was  acting 
President  of  China  under  this  constitution  in  1949. 

The  Court :  Was  some  of  that  money  put  in  the  personal 
names  of  the  defendants  here  in  Washington? 

Mr.  Woods:  The  practice  with  respect  to  that  money 
was  to  set  up  one  account  in  Montclair,  New  Jersey,  an¬ 
other  account  was  in  a  Swiss  bank,  and  several  of  the  ac¬ 
counts  were  in  Washington.  The  practice  was  to  divide  it 
and  have  it  placed  in  the  names  of  this  three  man  committee, 
that  Your  Honor  has  heard  mentioned  before,  with  any 
two  of  the  committee  authorized  to  check  on  a  particular 
account.  Mow  was  always  one  of  the  two.  General  Pu 
and  Mr.  Yu  also  had  authority  over  it. 

What  happened  would  be  that  from  time  to  time  portions 
of  those  accounts  would  be  transferred  to  other  accounts, 
but  for  limited  purposes. 

Now,  those  are  all  facts,  Your  Honor,  that  would 

293  have  to  come  out  on  trial. 

Plaintiff  wants  this  Court  to  assume,  and  has  con¬ 
stantly  argued,  that  “  Everything  we  allege  in  our  com¬ 
plaint  is  true  now,”  without  proof  that  it  is  true;  and  we 
just  do  not  think  that  assumption  ought  to  be  made. 

Now,  Your  Honor,  as  you  noted  in  the  opinion  that  I 
read  to  you  of  the  New  York  Court — the  injunction,  in¬ 
cidentally,  stops  us  from  altering  or  destroying  the  records 
and  the  injunction  stops  us  from  disposing  of  or  spending 
the  funds,  so  they  have  that  protection  pending  trial — the 
New  York  Court  thought  that  that  particular  issue  should 
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be  sent  back  to  the  trial  court  for  the  hearing  of  evidence 
before  it  passed  on  the  motion. 

I  think  this  Court  should  act  similarly. 

I  might  add  that  when  this  matter  was  in  the  New  York 
Court,  before  General  Mow  made  a  general  appearance 
down  here,  I  went  down  to,  I  believe  it  was,  Judge  Goldberg, 
of  the  Supreme  Court  of  the  State  of  New  York,  with  a 
New  York  attorney  named  Crisona  and  obtained  a  stay 
order  on  Judge  Patterson  and  his  office  to  prevent  them 
from  forcibly  serving  General  Mow  in  his  apartment 
through  a  process  server  named  Broadv,  who  had  been 
twice  indicted  for  interfering  with  potential  defendants. 

I  got  a  stay  order  from  Judge  Goldberg  on  the  matter, 
and  in  discussing  the  matter  with  Judge  Goldberg 
294  he  expressed  the  opinion  that  in  matters  of  moment 
like  this,  where  the  ultimate  ownership  of  a  lot  of 
property  was  involved — this  was  an  oral  opinion,  now — 
he  thought  it  ought  to  be  referred  to  a  Special  Master. 

We  have  never  had  that  opportunity,  if  Your  Honor 
please.  As  a  matter  of  fact,  we  were  denied  by  Judge 
Kirkland  even  the  right  to  take  the  depositions  of  the  five- 
man  mission  on  the  jurisdictional  question  and  on  the  own¬ 
ership  question  prior  to  the  decision  on  that  question. 

Now,  leaving  completely  the  question  of  the  motion  to 
require  Hsiang  and  Mow  to  produce  all  other  documents 
in  their  possession,  I  would  like  to  make  one  other  comment. 
As  the  order  is  requested  by  plaintiff,  it  would  include  all 
copies  of  any  original  documents  that  they  have.  It  would 
include  all  correspondence  between  their  counsel  and  them¬ 
selves.  It  would  include  all  of  their  personal  bank  accounts, 
simply  because  the  only  moneys  that  General  Mow  and 
Colonel  Hsiang  received  were  expense  accounts  in  the 
United  States  and  their  salaries,  which  came  to  them  from 
the  plaintiff,  according  to  the  plaintiff’s  theory.  There  is 
no  distinction.  It  is  completely  blanket. 

I  think  even  under  Your  Honor’s  distinction  between 
rules  of  discovery  on  the  one  hand  and  property  in 
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295  dispute  on  the  other  hand,  they  are  not  entitled  to 
that  without  more  specification. 

Now  I  turn  my  attention  next,  Your  Honor,  to  the  request 
for  the  striking  of  General  Mow’s  pleadings  and  the  entry 
of  a  default  judgment  against  him.  Mr.  Leahy  yesterday 
brushed,  I  thought,  rather  quickly  aside  the  argument  that 
this  Court  has  no  jurisdiction  in  a  suit  between  aliens  by 
saying  that  the  argument  fell  flat  on  its  face  because  of  the 
peculiar,  two-fold  jurisdiction  of  the  District  Court  for  the 
District  of  Columbia. 

I  believe  that  Mr.  Leahy  has  forgotten  the  long  scholarly 
arguments  of  the  last  fifteen  years  on  the  nature  of  the 
jurisdiction  of  this  Court;  and  I  should  like  to  mention  to 
the  Court  in  some  detail  the  development  of  that  argument 
in  certain  Supreme  Court  decisions. 

•  ••••##••* 

311  Now,  Your  Honor,  I  turn  to  the  other  grounds  in  my 
answer  to  the  motion  to  strike  General  Mow’s  plead¬ 
ings.  I  again  invoke  Rule  27 (b)  with  respect  to  the  deposi¬ 
tion  notice.  I  will  not  argue  that  again. 

I  will,  however,  refer  to  the  argument  under  the  third 
point,  with  respect  to  whether  or  not  General  Mow’s  failure 
to  appear  was  willful.  Mr.  Leahy  dealt  at  great  length  with 
that  point,  asking  frequently,  “Where  is  General  Mow?” 
And  I  believe  he  read  to  Your  Honor  the  entire  point  and 
authority  that  I  had  under  that  particular  heading. 

It  is  difficult  to  discuss  the  psychological  situation  which 
resulted  in  General  Mow’s  failure  to  appear  without  first 
sketching  in,  very  briefly,  a  matter  of  biography  and  his¬ 
tory. 

General  Mow  was  one  of  the  first  persons  in  China  to 
learn  how  to  fly.  He  became  squadron  leader  of  the  only 
air  force  China  had  in  the  1927-1928  revolution  of 

312  the  Communists.  General  Mow  has  been  fighting 
the  Communists  in  China  as  a  devotee  Sun  Yat  Sen 

principles  for  the  unification  of  China  many,  many  long 
years,  before  some  of  his  detractors  ever  thought  about 
Communism. 
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From  that  point  he  went  on  to  head  the  Chinese  Air 
Force  during  the  war  with  Japan  in  1931,  in  Manchuria,  in 
1937  and  1938  in  China. 

He  came  to  the  United  States  as  a  highly  respected  indi¬ 
vidual,  having  the  confidence  of  his  government,  and  he 
came  here  in  1944. 

In  1946  China  adopted  a  new  Constitution.  That  Consti¬ 
tution  was  regarded  by  many  sincere  Chinese  patriots  as 
proof  to  the  masses  of  China  that  War  Lord  types  of  dic¬ 
tatorial  governments  were  no  longer  to  be  imposed  upon 
them.  It  was  thought  at  the  time  that  this  would  be  one 
great  instrument  for  assuring  the  people  of  China  that 
they  had  rights  in  the  struggle  against  Communism  on  the 
one  hand  and  in  the  struggle  against  any  kind  of  tyrannical 
dictatorship  on  the  other. 

General  Mow  was  dedicated  to  that  Constitution,  and  in 
the  United  States  it  was  his  hope,  as  a  representative  of  his 
government,  to  prove  by  his  own  actions  that  there  were 
honest  Chinese  in  the  world  who  would  not  tolerate 
313  corruption  in  the  use  of  the  funds  of  the  Government 
of  China. 

He  conducted  a  long  battle  when  he  discovered,  he 
thought,  as  we  allege  in  our  answer,  that  he  was  being 
asked  to  participate  in  transactions  which  resulted  in  the 
wasting  and  dissipation  of  his  Government’s  dwindling 
funds. 

When  General  Li  became  acting  President  of  China, 
under  the  Constitution  of  China,  upon  the  resignation  of 
Chiang  Kai-shek,  in  the  midst  of  the  war  on  the  mainland, 
and  Chiang  Kai-shek’s  retirement  and  exile  in  Formosa 
before  the  mainland  fell,  General  Mow  knew  that  his 
allegiance,  during  that  clear-cut  ten-month  period,  when 
there  was  no  question  about  General  Li’s  position  as  acting 
President  of  China,  was  to  General  Li,  and  he  gave  it  to 
him  unstintingly. 

When  Chiang  Kai-shek  returned,  without  constitutional 
authority,  as  the  Chinese  scholars  view  it,  and  resumed,  as 
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he  put  it,  the  Presidency  of  China,  without  the  consent  of 
General  Li  and  contrary  to  the  Constitution  of  China,  in 
1950,  General  Mow  was  considerably  disturbed. 

.  He  was  still  willing,  as  a  patriot,  for  the  benefit  of  his 
country,  to  continue  to  help  the  air  force  and  help  the 
Republic  of  China  on  Formosa,  or  wherever  it  might 

314  be  situated  in  exile,  to  fight  the  Communist  menace. 
But  he  was  equally  determined  to  try  to  bring  about 

a  constitutional  government  in  China  and  a  government 
which  would  have  the  force  and  power  some  day  to  return 
to  the  mainland  and  eliminate  the  Communists. 

Over  the  months  that  followed  Chiang  Kai-shek’s  re¬ 
sumption  of  power,  time  and  time  again  he  saw  further 
instances  of  graft  and  corruption,  some  on  a  very  large 
scale  and  some  involving  use  of  American  aid  funds  voted 
to  Chiang  Kai-shek. 

In  1950  he  went  back  to  Formosa  for  the  purpose  of 
bringing  those  instances  directly  to  the  attention  of  Chiang 
Kai-shek  and  Madam  Chiang  Kai-shek.  He  had  the  sup¬ 
port,  he  thought,  of  Senator  Knowland,  of  California,  and 
of  Congressman  Judd,  of  Minnesota,  both  individuals  in 
our  Congress  with  considerable  knowledge  of  Asiatic 
affairs.  Senator  Knowland  followed  him  to  Formosa  and 
conferred  with  Chiang  Kai-shek. 

He  returned  to  the  United  States  in  November,  1950.  In 
the  spring  of  1951  he  received  a  cable  from  Chiang  Kai- 
shek  indicating  that  the  matters  brought  to  Chiang  Kai- 
shek’s  attention  had  been  investigated.  Nothing  further 
would  be  done.  “Don’t  bring  things  of  that  nature  to  my 
attention  any  further.  It  upsets  my  feelings.” 

315  At  that  point  General  Mow  reached  what  it  seems 
to  me  would  be  manifestly  obvious,  and  I  have  spent 

sometime  in  the  Far  East  with  the  Army.  I  spent  eleven 
months  in  Japan.  I  am  not  talking  about  just  Chinese,  but 
any  human  being  who  is  patriotic. 

He  reached  the  point  in  his  own  mind  where  he  thought 
that  “This  man,  whom  I  regard  under  our  Constitution  as 
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a  usurper,  cannot  be  trusted,  and  if  we  are  to  find  the  Third 
Force  that  Justice  Douglas  talks  about  in  the  preface  of 
his  book,  ‘Strange  Lands  and  Friendly  People,’  if  we  are 
to  find  the  effective  Third  Force  which  can  eliminate  the 
scurge  of  Communism,  it  must  be  somewhere  between  the 
tyranny  of  a  Nazi-like  dictatorship  and  Com¬ 
munism.” 

316  Now,  in  that  frame  of  mind,  still  trying  to  help  the 
Republic  of  China,  but  not  Chiang  Kai-shek,  the 

individual  General  Mow  continued  to  function  in  his  office 
here  until  August  21st,  when  he  was  ordered  dismissed 
by  Chiang  Kai-shek,  without  any  guarantee  of  a  hearing 
in  Formosa,  without  any  protection  to  return  to  Formosa. 

When  that  occurred  General  Mow  employed  other  local 
counsel  as  to  his  right  to  be  considered  a  political  refugee 
in  the  United  States  and  his  right  to  remain  here. 

Subsequently,  upon  the  resignation  of  counsel  from  the 
case,  he  came  to  our  firm.  That  was  in  the  latter  part  of 
September,  before  this  case  was  even  started. 

I  am  going  into  this  detail,  Your  Honor,  because  of  the 
things  that  Mr.  Leahy  said  about,  “Where  is  General  Mow 
and  what  had  honorable  counsel  advised  their  clients?”  I 
therefore  ask  for  your  patience. 

Almost  within  days — two  or  three  days — of  his  employ¬ 
ment  of  our  firm,  we  read  in  the  New  York  Times  that 
Chiang  Kai-shek  had  appointed  a  five-man  mission, 
headed  by  Lian-Chien  Cha,  Vice  Minister  of  Justice  in  the 
Ministry  of  Justice  of  the  Republic  of  China  on  Formosa, 
a  graduate  of  Michigan  University  Law  School;  a 

317  five-man  mission  which  included  also  Chiang  Kai- 
shek’s  personal  confidential  secretary,  Chow  Hung- 

tao,  who  had  been  present  in  Formosa  in  November  of 
1950,  when  General  Mow  had  been  over  there  talking  to 
Chiang  Kai-shek  about  these  very  instances,  had  been 
appointed  to  come  to  the  United  States,  said  the  newspaper, 
to  investigate  the  charges  against  Mow  and  Hsiang. 

Your  Honor,  we  immediately  wrote  a  letter  to  the 
Chinese  Ambassador,  with  a  copy  to  our  Department  of 
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State,  advising  the  Ambassador,  V.  K.  Wellington  Koo, 
that  we  were  counsel  for  General  Mow  and  Colonel 
Hsiang;  that  we  welcomed  the  appearance  in  the  United 
States  of  this  mission ;  and  that  we  hoped  that  we  would 
be  able  to  sit  down  with  the  mission  and  with  Mow 
and  Hsiang  and  work  out  some  amicable  arrangement  of 
the  controversy  which  had  apparently  developed  and  to 
assist  them  in  their  investigations. 

We  received  from  the  Minister  Plenipotentiary  a  letter 
dated  October  2nd  in  reply,  saying  that  our  letter  would 
be  called  to  the  attention  of  the  five-man  mission. 

Your  Honor,  from  that  date  until  November  14th,  when 
this  suit  was  filed,  no  member  of  the  mission  attempted  to 
get  in  touch  with  either  Colonel  Hsiang  or  General  Mow 
or  us  as  their  attorneys;  and  they  knew  very  well 
31S  that  we  were  ready,  willing,  and  able  to  sit  down, 
for  the  good  of  their  country  in  its  fight  against  Com¬ 
munism  and  in  its  enhancement  of  its  prestige  inter¬ 
nationally,  and  work  out  some  settlement  of  this  contro¬ 
versy  which  would  do  credit  to  all  of  the  participants. 

Instead,  without  contact  or  effort  to  settle  the  matter, 
these  gentlemen  go  into  court,  and  they  did  so  on  November 
14,  1951. 

Now,  Your  Honor,  that  case  was  started  on  November 
14th,  and  we  filed  a  general  appearance  on  December  3rd. 

Prior  to  that,  on  November  24th,  we  filed,  if  you  can 
appear  specially  under  the  general  rules,  a  motion  to  dis¬ 
miss  on  jurisdictional  grounds,  signed,  “Specially  appear¬ 
ing  for  that  purpose.” 

On  December  7th,  the  same  Ambassador  Koo,  who  had 
started  this  case,  who,  according  to  the  facts  as  we  now 
know  them,  had  authorized  the  institution  of  this  case  and 
presumably  at  the  request  of  the  five-man  mission,  trans¬ 
mitted  to  General  Mow  the  cable  which  Mr.  Leahy  read  to 
Your  Honor  from  my  points  and  authorities. 

That  cable,  without  repeating  it  in  full  text,  concluded 
by  saying: 
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“Therefore,  from  now  on,  he” — Mow — “is  hereby  com¬ 
manded  completely  dismissed  from  all  of  his  suspended 
posts  and  is  still  under  orders  to  return  to  his  own 

319  country  immediately  for  investigation.  Please  for¬ 
ward  this  order  to  Mow.” 

At  the  same  time  General  Li,  w”ho,  as  our  motion  to  dis¬ 
miss  of  November  24th  shows,  had  ordered  Mow  to  ignore 
the  orders  of  Chiang  Kai-shek,  and  to  consider  those  orders 
null  and  void,  had  been  in  touch  with  the  Control  Yuan  of 
the  Republic  of  China,  which  is  one  of  the  parliamentary 
bodies  set  up  to  consider,  under  the  Constitution,  matters 
of  this  type. 

On  December  3,  1951,  Acting  President  Li  Tsung-jen, 
as  he  signs  himself,  communicated  with  the  Control  Yuan 
and  said: 

“In  regard  to  the  case  of  the  charges  and  counter¬ 
charges  between  Commanding  General  C.  J.  Chow  of  the 
Chinese  Air  Force  and  his  deputy,  General  P.  T.  Mow — all 
these  matters  should  have  aroused  the  attention  of  the 
Control  Yuan — as  they  have  been  aired  for  quite  a  long 
period  of  time. 

“To  solve  the  case,  Cha  Liang-Chien  and  his  staff  have 
filed  a  suit  against  General  Mow  in  the  U.  S.  Federal  Court 
of  the  District  of  Columbia. 

“As  a  result  of  this  action  the  sovereignty  of  the  Re¬ 
public  of  China  has  been  placed  under  the  jurisdic- 

320  tion  of  a  Court  in  a  foreign  country.  This  shows 
evidence  that  the  dignity  of  being  an  independent 

nation  has  been  impaired.” 

General  Mow,  therefore,  found  himself,  on  December 
10th,  when  we  had  concluded  the  argument  and  the  Judge 
had  ruled,  taking  jurisdiction,  that  plaintiff  was  the  only 
Republic  of  China  and  that  that  Republic  was  properly 
represented  in  this  Court  and  that  it  had  a  right  to  bring 
this  suit. 
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General  Mow  and  Colonel  Hsiang  came  over  to  onr  office. 
We  sat  down  that  same  afternoon,  and  General  Mow  asked 
what  the  possibilities  were  in  the  future,  in  view  of  the 
Court’s  assumption  of  jurisdiction. 

We  told  him  frankly,  as  lawyers,  that  he  had  alterna¬ 
tives.  We  said  we  thought  we  had  a  fairly  good  case — and 
I  am  speaking  very  candidly  to  Your  Honor — on  the  ques¬ 
tion  of  jurisdiction ;  that  it  was  our  judgment  that  Federal 
Courts  of  the  United  States  lack  jurisdiction  where  the 
effect  of  the  Federal  Court  was  to  effect  penalties  against 
one  of  the  agents  of  a  foreign  country.  We  said  we  think 
we  can  appeal  and  that  we  have  a  chance  in  getting  the 
appellate  court  to  overthrow  the  District  Courts  assump¬ 
tion  of  jurisdiction. 

He  said,  “What  is  the  worst,  however ?” 

We  said,  “The  worst  is  that  you  can  be  ordered  to 
321  turn  over  all  the  documents  and  records  you  have, 
any  moneys  anywhere  which  have  been  in  your  pos¬ 
session  which  could  be  interpreted  as  having  been  en¬ 
trusted  to  you  by  the  government.  You  could  be  ordered 
to  do  that  by  the  Court.  If  you  would  refuse  to  do  that 
you  would  be  subject  to  contempt  action  of  the  Court  and 
would  go  to  jail.” 

That  night,  as  Drew  Pearson  broadcast  the  following 
Sunday,  General  Mow  put  his  affairs  in  order  and  pre¬ 
pared  to  commit  suicide,  with  complete  oriental  calm.  He 
was  persuaded  not  to  commit  suicide  by  Colonel  Hsiang; 
but,  in  his  view,  his  suicide  would  have  had  such  an  effect 
on  Chiang  Kai-shek  that  it  would  have  helped  to  achieve 
his  end  of  good  government  in  China. 

I  know  what  Mr.  Leahy’s  viewpoint  is.  I  am  only  asking 
Your  Honor’s  indulgence  to  listen  to  our  point  of  view 
from  our  client’s  viewpoint,  whom  we  believe  in. 

When  that  occurred  I  talked  with  General  Mow  in 
December.  As  a  matter  of  fact,  I  was  at  his  house  during 
the  Christmas  holidays.  I  knew  then  he  still  felt  disturbed 
in  his  mind  as  to  what  he  should  do. 
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Mr.  Leahy  asked  me  to  state  to  the  Court  and  to  him 
where  General  Mow  is.  I  do  not  know  where  General  Mow 
is  today.  I  do  know  this :  That  in  January,  when  General 
Mow’s  deposition  was  set  for  January  23rd — most 

322  of  our  dealings  had  been  through  Colonel  Hsiang. 
I  had  seen  him  during  the  Christmas  holidays  at  his 

home,  where  I  had  dinner  with  him.  When  we  understood 
that  General  Mow’s  deposition  was  to  be  taken  on 
January  23rd,  with  Colonel  Hsiang’s  deposition  to  follow 
on  January  24th,  we  asked  Colonel  Hsiang  to  come  to  our 
^  office  on  the  afternoon  of  January  22nd. 

I  sat  and  went  over  with  him  the  details  of  anticipated 
questions  on  his  deposition ;  and  we  then  went  in  for  a  con¬ 
ference  with  Colonel  Roberts. 

It  was  during  the  course  of  that  conference  that  a  news¬ 
paper  man  locally  called  me  and  said  that  Judge  Patterson 
had  died.  That  was  the  night  of  January  22nd. 

I  asked  Colonel  Hsiang  where  General  Mow  was.  He 
said  he  did  not  know,  but  he  thought  he  was  in  New  York, 
where  he  maintained  an  apartment. 

We  had  previously  written  to  General  Mow  advising  him 
that  he  was  to  appear  on  the  23rd. 

Because  of  the  death  of  Judge  Patterson,  that  evening  we 
talked  to  Colonel  Hughes  on  the  telephone.  Colonel 
Hughes  called  us  back  and  asked  that  the  depositions  be 
delayed.  We  regretted  the  death  of  so  formidable  an  ad¬ 
versary  as  did  any  lawyers  in  this  city. 

We  did  not  pursue  the  problem  at  the  time,  on  January 
23rd  or  24th,  of  where  General  Mow  was  any  further, 

323  until  we  found  out,  almost  by  accident,  that  the 
probability  was  that  he  had  gone  to  Texas  and  that 

he  may  have  gone  somewhere  else. 

Colonel  Roberts  thereupon  informed  that  he  had  heard 
that  General  Mow  was  in  Texas,  and  that  since,  un¬ 
doubtedly,  the  taking  of  his  deposition  would  be  requested 
at  a  later  date,  as  soon  as  the  upsets  and  difficulties  caused 
by  the  death  of  Judge  Patterson  had  been  taken  care  of, 
he  said  we  should  try  to  find  him. 
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Your  Honor,  we  went  to  Texas.  Colonel  Roberts  bad 
business  in  Monterey,  Mexico,  in  a  matter  involving  a  steel 
company  and  some  conversations  with  people  there. 

In  Dallas,  when  we  could  not  find  where  General  Mow 
was,  except  for  a  hint  that  he  was  probably  in  Mexico  City 
trying  to  see  General  Marshall  who,  as  I  understood,  was 
to  winter  in  Cuernavaca,  Colonel  Roberts  instructed  me  to 
go  to  Mexico  City  and  see  if  I  could  get  in  touch  with  him. 

I  did.  I  saw  General  Mow.  I  argued  with  him,  Your 
Honor,  for  a  period  of  one  full  day,  urging  him  to  return 
to  this  Court  and  take  his  chances  with  American  justice. 

General  Mow  at  that  point  told  me  that  he  would  not 

This  is  a  civil  action.  It  is  not  a  criminal  action. 
324  My  powers  as  a  lawyer  are  limited.  I  canot  control 
my  clients. 

As  of  today,  I  do  not  know  where  General  Mow  is.  He 
may  have  gone  back  to  Formosa.  He  may  have  committed 
suicide.  He  may  still  be  in  Mexico.  He  may  be  on  his  way 
back  here.  I  do  not  know,  Your  Honor. 

Now,  that  is  as  far  as  I  can  go  on  the  question  of  whether 
his  non-appearance  was  willful. 

I  turn  next,  Your  Honor,  to  points  which  I  have  also 
covered  in  my  points  and  authorities  and  previous  discus¬ 
sions  of  this  particular  matter. 

I  state  again  the  constitutional  point,  in  a  different  head¬ 
ing,  that  the  penalizing  of  General  Mow  at  this  stage  of 
the  proceeding,  while  the  Appeals  Court  matter  is  pending, 
by  the  entry  of  a  default  judgment,  would  in  effect,  under 
certain  decisions  of  the  Supreme  Court  and  the  Court  of 
Appeals  of  the  District  of  Columbia,  amount  to  using  the 
contempt  action  of  the  Court  in  a  manner  not  contemplated 
by  the  rule. 

One  of  those  decisions  is  Hovey  v.  Elliott,  167  U.  S.  409, 
where  the  Supreme  Court  held  that  it  is  a  denial  of  due 
process  of  law  to  punish  a  party  for  contempt  by  striking 
his  answer  from  the  files  and  rendering  a  default  judgment 
against  him.  That  happened  to  be  a  complete  contempt 
case,  where  the  remedy  was  the  action  indicated. 


124; 


325  In  another  case,  the  Hammond  Packing  Company 
case,  the  Supreme  Court  had  held  that  it  thought 

Rule  37,  when  properly  used,  could  result  in  a  default 
judgment;  but  there  was  warning  there,  repeated  by  the 
Advisory  Committee  on  the  Federal  Rules,  to  the  effect 
that  Rule  37  should  not  be  used  for  the  mere  purpose  of 
punishing  for  contempt. 

I  think,  in  adance  of  any  appellate  court  action  on  this 
appeal,  that  warning  should  be  heeded,  because  the  effect 
of  it,  by  entering  a  default  judgment  at  this  time,  would 
be  to  penalize  General  Mow  in  the  nature  of  a  contempt 
proceeding  against  him. 

There  is  also  a  decision  of  the  Court  of  Appeals  for  the 
District  of  Columbia  in  Duell  v.  Duell,  Appeals  D.  C.,  1949, 
178  Federal  (2d)  683,  where  our  own  Court  of  Appeals 
refused  to  allow  entry  of  default  judgment  where  it 
appeared  to  the  Court  that  the  entry  of  such  judgment 
would  be  in  the  nature  of  punishment  for  contempt. 

The  final  point  I  make  on  this  particular  motion  is  that 
no  judgment  on  the  merits  of  the  complaint  in  this  case 
should  be  rendered  except  upon  affirmative  proof  of  the 
allegations  of  the  plaintiff’s  complaint. 

I  call  Your  Honor’s  attention,  on  that  point,  to  the 

326  vagueness  and  ambiguity  as  to  the  claims  of  the 
moneys  that  were  entrusted  to  defendants  by  plain¬ 
tiff  over  the  years.  They  speak  in  terms  of  an  aggregate 
of  more  than  $49,000,000  entrusted  to  him  during  the  period 
1944  to  1951,  a  major  portion  of  that  period,  incidentally, 
when  there  was  no  question  with  respect  to  the  trust  placed 
in  him  by  his  superiors. 

I  say,  in  any  event,  there  should  be  affirmative  proof, 
particularly  because  the  other  defendant,  Hsiang,  remains 
here  in  the  District  of  Columbia. 

I  will  turn  my  attention  next  to  the  motion  to  compel 
Colonel  Hsiang  to  answer.  Mr.  Leahy  has  referred  to  his 
hiding  out,  to  his  going  to  Boston,  that  no  one  knows  where 
he  is.  I  say  to  Your  Honor  that  Colonel  Hsiang  is  today 
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in  this  city  and  he  has  been  here  continuously  with  the 
exception  of  occasional  trips  which,  as  a  civilian  and  litigant 
in  court,  he  has  a  right  to  take,  to  Boston,  to  New  York,  and 
over  into  surrounding  areas. 

He  suffers  from  four  duodenal  ulcers  today.  He  weighs 
115  pounds.  He  has  had  the  flu  virus.  Instead  of  going 
out  of  town  for  a  rest,  he  was  in  bed  for  eight  days.  I  am 
glad  to  report  he  is  up  and  about  now.  Colonel  Hsiang  is 
available  at  any  time  to  appear,  with  such  protection 

327  of  his  legal  rights  or  of  his  rights  as  he  conceives 
them.  He  is  available  for  the  imposition  of  any 

penalties  upon  him  that  this  Court  should  order  if  he  is 
wrong  in  his  conception  of  what  his  rights  are. 

Now,  on  the  question  of  compelling  him  to  answer,  Mr. 
Leahy  is  exactly  correct  factually  when  he  says  that 
Colonel  Hsiang  appeared  on  Saturday,  February  9th,  to 
give  his  deposition;  that  he  thereupon  read  a  statement 
into  the  record,  when  he  said: 

“My  name  is  V.  S.  Hsiang.  I  respectfully  refuse  to 
answer  any  questions,  because  (1)  I  do  not  recognize  the 
authority  of  Chiang  Kai-shek;  and  (2)  because  my  lawyers 
tell  me  this  Court  has  no  jurisdiction.” 

That  is  exactly  what  he  did ;  and  the  advice  to  him  on  the 
jurisdictional  question  was  given  to  him  personally  by 
Colonel  Roberts  as  one  of  the  reasons  in  a  discussion  of 
what  he  could  do.  That  issue  is  before  this  Court  now. 

I  say  in  my  points  and  authorities  that,  as  a  matter  of 
justice  and  fairness,  Colonel  Hsiang  should  not  be  required 
to  disclose  all  of  the  facts  that  questions  from  the  plaintiff 
might  seek  to  elicit  until  this  serious  jurisdictional  question 
has  been  decided  by  an  appellate  court. 

328  I  say  also  that  there  has  been  no  indication  in  the 
deposition  notice  or  by  interrogatories  of  the  specific 

nature  of  the  questions  which  it  is  sought  to  ask  Colonel 
Hsiang. 
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I  say  finally  that  this  is  a  case  which  is  of  an  equity 
nature,  where  the  clean  hands  doctrine  should  apply,  and 
where  one  Chow  Hung-tao,  who  knows  most  about  certain 
of  these  relationships  between  General  Mow  and  Chiang 
Kai-shek,  which  we  raise  as  one  defense  in  our  answer, 
where  that  man,  well  knowing  that  we  were  trying  to  serve 
him  with  a  notice  to  take  his  deposition  and  a  subpoena,  had 
returned  to  Formosa. 

The  clean  hands  doctrine  should  apply  or  we  should 
receive  some  assurance  from  counsel  for  the  plaintiff  that 
Chow  Hung-tao  will  be  brought  back  here  to  submit  to 
deposition  from  our  side. 

•  ••*•••••• 

406  OPINION 

The  Court  (Morris,  J.) :  Now,  with  respect  to  the  others, 
I  think  I  am  prepared  to  announce  the  conclusions  of  the 
Court. 

On  the  matter  of  the  taking  of  the  depositions  and  the 
examination  of  the  documents  in  the  hands  of  the  several 
banks  which  are  the  subject  of  the  motion,  I  do  not  believe, 
without  a  further  showing  that  the  moneys  here  involved 
went  into,  or  in  the  absence  of  a  showing  that  leads  to 
the  probability  that  such  moneys  went  into,  the  private 
personal  accounts  that  have  been  discussed  here,  that  those 
acounts  should  now  be  required  to  be  produced.  I  do  think 
depositions  should  be  taken  -which  might  very  easily 
elucidate  and  bring  out  information  that  would  justify  the 
requirement  of  the  production  of  the  records  of  such 
accounts. 

To  the  extent  that  the  production  of  those  private 

407  accounts  are  called  for,  the  subpoena  duces  tecum 
will  be  narrowed  to  exclude  them  until  a  further 

showing  is  made.  Otherwise  the  subpoena  will  be  effective 
and  the  depositions  will  be  taken. 

With  regard  to  the  motion  to  strike  the  answer  of  the 
defendant  Mow  and  to  order  a  default  against  him  for  his 
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failure  to  submit  to  the  taking  of  the  deposition  for  which 
notice  was  given,  the  Court  can  find  no  justification  for  his 
refusal.  I  am  of  the  view  that  in  the  present  posture  of 
the  case  the  jurisdiction  of  this  Court  to  proceed  has  been 
settled  unless  and  until  further  action  is  taken  by  the  Court 
of  Appeals  to  alter  the  rulings  already  made  and  that 
therefore  it  is  the  duty  of  the  Court  to  proceed  in  line  with 
the  determination  already  made  in  this  case  that  the  Court 
does  have  jurisdiction.  I  do  not  see  any  justification  for 
the  defendant  Mow’s  departing  the  jurisdiction  and  re¬ 
fusing  to  submit  to  the  taking  of  deposition ;  and  the  motion 
to  strike  the  pleadings  and  enter  a  default  will  be  granted 
unless,  within  ten  days,  said  defendant  Mow  presents  him¬ 
self  for  the  taking  of  deposition.  If  there  be  good  cause 
shown  to  the  Court  for  an  enlargement  of  that  time,  it 
will  be  considered  at  that  time,  but  not  now. 

I  see  no  justification  for  the  refusal  of  the 
408  defendant  Hsiang  to  make  answers  to  proper  ques¬ 
tions  addressed  to  him  upon  the  taking  of  his  deposi¬ 
tion.  No  good  cause  has  been  shown  by  him  as  to  why  he 
should  not  be  required  to  answer  proper  questions.  Of 
course,  he  has  the  right  to  contest  the  answer  to  any  ques¬ 
tion  upon  proper  grounds  and  have  that  passed  upon  by 
the  Court ;  but  I  am  not  too  much  impressed  by  what  has 
been  said  concerning  the  privilege  that  he  has  with  respect 
to  certain  documents  that  have  been  mentioned  in  argument. 

I  am  not  ruling  that  he  has  to  answer  any  question  which 
tends  to  incriminate  himself.  I  cannot  make  that  ruling 
until  that  is  examined  in  the  light  of  the  setting  it  has. 

I  see  no  justification  for  the  refusal  of  these  former 
officers  of  the  Republic  of  China  in  turning  over  records 
which  came  into  their  possession  as  such  officers  and  which, 
according  to  the  deposition  of  Teng,  were  withdrawn  by 
them  from  the  business  office  of  the  Republic  of  China. 
They  will,  therefore,  be  directed  and  required  to  turn 
papers  so  described  in  the  Teng  deposition  to  Mr.  Mac- 
Cracken,  the  custodian,  who  will,  when  they  are  turned  over 
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to  him,  make  them  available  to  proper  inspection  of  both 
parties  or  all  parties  for  the  purposes  of  preparing 
defenses  or  accounting  or  anything  else  that  may  be 
necessary. 

409  That  disposes  of  the  pending  motions  except  for 
the  one  which  I  have  expressed  a  desire  to  have  some 
further  light  on;  and,  as  to  that,  it  is  taken  under  advise¬ 
ment  for  that  purpose.  I  would  like  to  have  them  in  as 
soon  as  I  can  get  them,  so  I  can  make  disposition  of  that 

Mr.  Woods:  If  I  may  make  one  slight  comment  on  the 
last  disposition  of  the  motion  to  produce  papers,  you  re¬ 
ferred  to  Stephen  Teng  as  having  described  books  and 
records  he  turned  over  to  both  of  them. 

The  Court:  He  said  to  Mow,  I  believe.  I  believe  that  is 
right.  But  either  of  the  defendants  having  such  records 
are  directed  to  turn  them  over. 
#••••••••• 

411  Mr.  Leahy:  If  Your  Honor  please,  Colonel 
Roberts  was  considerate  enough  to  advise  us  that 
there  vrould  not  be  an  appearance  of  the  defendant  Mow. 

The  Court :  Today  was  the  day  that  was  fixed  as  the  last 
day,  was  it  not? 

Mr.  Leahy :  That  is  right.  Accordingly,  we  have  drafted 
an  order,  which  we  will  present  to  Your  Honor,  which  we 
think  is  in  accordance  with  Your  Honor’s  previous  order 
signed,  together  with  an  affidavit  from  Dr.  Cha,  the  Vice 
Minister  of  Justice  of  the  Republic  of  China,  to  the  point 
that  Mow  is  not  an  infant  or  incompetent  and  not  a  member 
of  the  armed  land  or  naval  forces  of  the  United  States  or 
any  component  thereof,  to  meet  the  statute  in  that  case 
made  and  provided,  and  also  an  affidavit  to  the  effect  that 
Mow  did  not  show  in  accordance  with  the  order  of  the 
Court. 

I  will  pass  these  to  Your  Honor,  Mr.  Roberts  having  been 
supplied  with  copies  earlier. 

The  Court:  As  to  the  form  of  the  order,  Mr.  Roberts,  is 
there  any  comment  to  be  made? 


129 


Mr.  Roberts:  Yes,  there  is,  Your  Honor. 

Would  Your  Honor  like  to  glance  through  the  order  first? 

The  Court:  I  believe  if  you  will  point  out  the 

412  matters  that  you  have  in  mind  I  can  follow  them 
better. 

Mr.  Roberts :  We  think  that  the  plaintiff  has  jumped  the 
gun  under  the  rule ;  that  they  moved  directly  from  the  non- 
apearance  of  Mow  to  the  relief  that  they  seek  at  the  bottom 
of  page  2,  which  is  the  reference  of  this  matter  to  Fred  J. 
Eden,  the  Auditor  of  this  Court,  for  the  purpose  of  holding 
hearings,  making  findings,  and  reporting  to  this  Court 
concerning  the  following.  Then  they  say: 

“The  amount  of  moneys  or  other  properties  entrusted 
to  or  placed  under  the  control  of  defendant  Mow  by  plain¬ 
tiff  or  any  branch  or  agency  of  plaintiff  between  the  period 
beginning  September  15, 1944,  and  ending  April  30,  1951,” 
and  otherwise  qualified. 

And  in  2  they  say  that  he  is  to  determine  the  amount  of 
moneys  entrusted  to  or  placed  under  the  control  of  de¬ 
fendant  Mow  as  aforesaid  and  with  respect  to  which 
defendant  Mow  properly  accounted  to  the  plaintiff. 

And,  third,  the  amount  and  present  whereabouts  of 
moneys  and  properties  (or  the  proceeds  thereof)  entrusted 
to  or  placed  under  the  control  of  defendant  Mow  as  afore¬ 
said  and  not  properly  expended. 

In  other  words,  there  is  a  determination  taken  directly 
from  the  complaint,  notwithstanding  the  intervening 

413  litigation  on  jurisdiction,  upon  which  Your  Honor 
has  expressed  opinion,  and  moving  directly  toward 

the  entry  of  judgment  in  much  the  same  manner  as  if  it 
were  uncontested  as  to  certain  essential  facts  that  appear 
in  the  basic  declaration  or  complaint. 

The  Court:  Doesn’t  that  proceed  upon  the  premise  that, 
the  pleadings  having  been  stricken  and  a  default  entered 
as  a  sanction  allowed  by  the  rules,  it  puts  beyond  contro¬ 
versy  the  allegations  of  the  complaint?  Isn’t  that  what  a 
default  means? 
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Mr.  Roberts :  Yes,  if  the  allegations  of  the  complaint  are 
of  such  simple  nature  as  is  contemplated  by  Rule  55. 

The  Court :  I  do  not  know  about  the  degree  of  simplicity 
that  it  measures,  but  that  is  the  principle,  is  it  not,  that, 
if  the  pleading  is  stricken  and  a  default  is  entered,  there 
remains  only  an  inquiry  as  to  the  amount,  not  the  truth  of 
the  allegation?  Otherwise,  what  does  the  default  mean. 

Mr.  Roberts:  Well,  default  means  just  what  Your  Honor 
states. 

The  Court :  I  thought  so. 

Mr.  Roberts:  The  rule,  however,  states  the  manner  in 
which  a  default  should  be  established.  There  are  many 
reasons  for  default.  The  rule  covers  them  all.  In 
414  some  instances  the  default  is  quite  a  simple  matter. 

In  other  words,  the  relief  originally  sought  is 
originally  complex. 

The  Court :  It  would  be  too  much  for  me  to  expect  any¬ 
thing  simple  about  this  case. 

Mr.  Roberts :  I  think  there  is  a  great  deal  of  complexity 
in  the  case,  Your  Honor,  much  of  which  has  not  yet  been 
approached.  The  service,  of  course,  is  covered  under  the 
rule,  but  I  am  turning  to  Rule  55,  which  says  this: 

“In  all  other  cases  the  party  entitled  to  a  judgment  by 
default  shall  apply  to  the  Court  therefore;’’ — and  they 
have  done  that — it  is  page  134  of  the  current  issue  of  the 
rules. 

The  Court:  I  have  not  got  the  current  issue,  but  I  have 
the  rules. 

Mr.  Roberts:  55(b). 

Shall  apply  to  the  Court  for  relief,  and  that  is  what  they 
have  done. 

“But  no  judgment  of  default  shall  be  entered  against  an 
infant” — and  it  is  not  an  infant — “or  incompetent  person” 
— then  you  get  down  below  and  it  says : 

“If,  in  order  to  enable  the  Court  to  enter  judgment 
or  to  carry  it  into  effect,  it  is  necessary  to  take  an 
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415  accounting  or  to  determine  the  amount  of  damages 
or  to  establish  the  truth  of  any  averment  by  evidence 

or  to  make  an  investigation  of  any  other  matter,  the  Court 
may  conduct  such  hearings  or  order  such  references  as  it 
deems  necessary  and  proper  and  shall  accord  a  right  of 
trial  by  jury  to  the  parties  when  and  as  required  by  any 
statute  of  the  United  States. 

Now,  with  respect  to  defaults,  you  are  referred  back  also 
to  Rule  54(c)  with  regard  to  the  similarity  of  the  demand 
and  the  judgment  with  the  original  complaint. 

Now,  when  you  turn  to  the  complaint,  the  complaint  is 
supported  by  an  affidavit. 

The  Court:  This  is  Volume  2.  I  have  not  got  the  com¬ 
plaint. 

Mr.  Roberts :  There  is  a  certain  description  of  Mow,  says 
who  he  was,  and  there  is  an  averment  that  moneys  were 
placed  into  the  hands  of  Mow  by  the  plaintiff,  the  Republic 
of  China. 

I  grant  that  on  default,  the  answer  being  stricken,  you 
are  put  to  proof  only  on  the  complaint  and  the  supporting 
documentary  definition  of  the  complaint,  namely,  the 
affidavit;  but  they  have  to  prove  that  they  ever  put  up 
this  money  or  that  there  was  any  such  sum  of  money 

416  put  up. 

They  are  asking  for  an  acocunting  from  the  head 
of  a  military  organization  whom  they  allowed  to  remain 
in  power  from  1944  to  1951,  and  they  make  the  broad  state¬ 
ment  that  the  Republic  of  China  placed  that  money  at  the 
disposition  of  its  office  in  the  United  States. 

We  submit  that  they  can’t  prove  that  and  that  certainly 
they  should  at  least  show  that  they  are  entitled  to  some 
money;  that  these  particular  plaintiffs  are  the  plaintiffs 
they  say  they  are  and  that  they  are  entitled  to  some  money 
that  they  paid  out  to  these  men  and  that  he  did  not  account 
for  it — an  averment  which  they  make  in  here  which  they 
are  obliged  to  prove. 

Now,  I  agree — 
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The  Court :  I  do  not  follow  you.  To  save  my  life,  I  do  not 
follow  you.  When  you  charge  a  thing  in  the  complaint 
and  there  is  a  default  entered,  why  isn’t  that  taken  as  con¬ 
fessed,  a  decree  pro  confesso? 

Mr.  Roberts :  Because  there  is  no  sufficient  allegation  for 
an  accounting  purpose  of  the  source  of  the  money  or  the 
payment  of  the  money.  They  have  come  in  here  with  a 
very  broad  claim  and  said  this  man  was  an  officer  for  a 
very  long  time,  our  military  agent — 

The  Court:  They  have  got  to  prove  that  they  gave  you 
money  and  they  have  got  to  show  that  in  the 

417  accounting.  If  the  accounting  shows  that  he 
accounted  for  everything,  then  the  judgment  is  for 

costs  only,  or  for  one  penny;  but  if  the  accounting  shows 
that  he  was  paid  in  X-dollars  and  he  only  accounted  for 
Y,  then  the  judgment  is  for  X  minus  Y. 

Mr.  Roberts :  That  is  right.  They  first  have  to  show  that 
he  did  what  is  in  the  complaint. 

The  Court :  That  is  part  of  the  accounting. 

Mr.  Roberts :  The  question  is  to  whether  he  did  is  another 
question. 

The  Court :  The  amount  is  another  thing,  but  that  he  did 
it  is  alleged  in  the  complaint  and  now  confessed  by  the 
default. 

Mr.  Roberts:  If  Your  Honor  turns  to  the  complaint,  at 
no  point  in  there  will  you  find  a  statement,  properly  sup¬ 
ported  or  made,  which  shows  the  amount  of  moneys  they 
paid  to  Mow,  that  the  Republic  of  China  paid  to  Mow. 

The  Court :  I  agree  with  you  that  in  the  accounting  that 
has  go  to  be  shown,  but  that  he  was  paid  some  money  as 
alleged  here  has  been  confessed.  What  else  can  default 
mean? 

Mr.  Roberts :  They  make  the  allegation  in  here  that  Mow 
and  Hsiang  are  co-defendants.  At  no  point  in  the  com¬ 
plaint  do  they  allege  the  amounts  of  money  that  were  paid 
to  Mow.  So,  taking  it  from  the  first,  they  do  not 

418  prove  from  whence  it  came  to  whence  it  went.  They 
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don’t  prove  that  or  how  much  went.  They  don’t  sufficiently 
allege  it.  So  that  their  proof  on  that  allegation — 

The  Court:  I  think  I  will  let  it  go  to  the  Auditor  and 
see  what  he  can  find  out,  and  if  he  can’t  find  anything,  it 
can  come  back  and  I  will  deal  with  it  then. 

Mr.  Roberts:  There  is  the  question  then  of  the  submis¬ 
sion  to  a  jury  of  the  question  of  whether  or  not  they  can 
affirmatively  support  their  complaint  and  of  a  verdict  by 
a  jury  to  determine  how  much  is  due. 

The  Court:  On  what  basis  do  you  think  a  jury  can  be 
demanded  on  the  accounting  feature  of  it? 

Mr.  Roberts:  On  the  accounting  feature? 

The  Court:  Yes. 

Mr.  Roberts :  If  without  the  answer  you  sufficiently  allege 
in  the  complaint  that  a  sum  certain  were  paid,  then  they 
ought  to  be  put  to  proof  and  see  whether  anybody  believes 
they  paid  the  sum,  because,  after  all,  there  is  no  testimony 
by  this  particular  defendant.  The  defendant  Hsiang  is  to 
appear  for  deposition  on  Thursday. 

The  Court :  Yes ;  this  is  not  against  him. 

Mr.  Roberts:  The  reference  to  the  Auditor  with  an  in¬ 
sufficient  allegation  in  the  complaint  of  the  source 
419  from  which  the  money  came  and  the  person  to  whom 
the  money  went  puts  the  burden  on  another  defend¬ 
ant  who  is  not  in  default. 

The  Court:  Well,  I  do  not  think  we  will  let  him  suffer  for 
that,  but  we  will  see  what  the  Auditor  can  find  out  under 
the  confession  that  Mow  has  made. 

Mr.  Roberts:  Your  Honor,  we  think  that  the  reference 
to  the  Auditor  in  the  terms  in  which  they  have  drawn  the 
order  is  in  error. 

In  the  first  place,  under  Rule  54,  you  no  longer  get  the 
relief  you  pray  for.  You  get  the  relief  you  are  entitled  to. 

The  Court:  That  is  right. 

Mr.  Roberts:  Now,  for  reasons  which  I  think  time  will 
show — or  justifiable  reasons — this  defendant  has  not 
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appeared.  The  form  in  which  they  have  drawn  the  order  is 
simply  a  precise  repetition  of  the  complaint  in  terms,  exact 
words,  except  where  quite  appropriately  they  have  inserted 
dates  in  order  to  avoid  duplication. 

See  what  it  does.  This  judgment  that  they  are  asking 
you  to  sign  says  that  they  are  ordered: 

“to  surrender  and  pay  over  to  plaintiff  all  of  said 
moneys  and  properties  (or  the  proceeds  thereof)  not 
properly  expended  or  used  for  purposes  authorized  by 
plaintiff.” 

420  Who  is  to  show  whether  they  were  properly  ex¬ 
pended — over  $40,000,000?  I  submit  that  if  they 

are  put  to  proof,  that  they  will  have  to  offer  proof  which 
will  be  a  lot  more  than  $40,000,000. 

Who  is  going  to  show  the  amount  properly  expended? 
Are  they  going  to  show  how  much  money  was  properly 
ordered  expended  by  the  Chinese  Republic? 

The  Court:  They  can  go  to  the  Auditor  and  find  out. 
There  can  be  exceptions  to  the  Auditor’s  report,  if  there 
is  no  proper  basis  for  it. 

Mr.  Roberts :  With  respect  to : 

“all  other  books,  papers,  documents,  and  records  relating 
to  the  expenditures,  deposits,  transfers,  or  disposals  of, 
or  other  dealings  with,  any  moneys  or  other  properties  (or 
the  proceeds  thereof)  entrusted  to  or  placed  under  the  con¬ 
trol  of  defendant  Mow  by  plaintiff  or  any  branch  or  agency 
of  plaintiff,  or  relating  to  the  business  or  operations  of  the 
Chinese  Air  Force  office,” 

Here  plaintiff  would  get  a  judgment  not  for  moneys  ad¬ 
vanced  by  plaintiff,  but  by  any  branch  or  agency  of  the 
plaintiff,  none  of  which  are  mentioned  in  the  complaint. 

They  can  reach  into  their  imaginations,  un- 

421  doubtedly,  to  find  out  who,  besides  Chiang  Kai-shek, 
advanced  cash,  and  who,  besides  the  Republic  of 

China,  advanced  cash  in  the  situation.  It  is  extremely  in¬ 
definite. 
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In  the  second  phrase : 

“or  relating  to  the  business  or  operations  of  the  Chinese 
Air  Force  office.” 

They  are  supposed  to  turn  over  any  papers  relating  to 
them. 

The  judgment  is  going  to  the  auditor.  Is  he  to  determine 
waht  papers  relate  to  the  operation  of  the  Chinese  Air 
Force  office?  The  form  in  which  the  order  is  issued  is 
what  he  has  to  go  on. 

It  is  a  relief  too  broad  by  far  as  to  the  defendant  Mow. 
It  is  not  sufficiently  specific  with  respect  to  moneys  or 
properties  to  make  the  award  to  the  plaintiff. 

We  say  they  are  not  the  Republic  of  China.  That  is  all 
over  as  far  as  proof  here  is  concerned,  but  the  Ambassador 
has  hired  a  lawyer  to  prove  that  China  paid  money  and 
somebody  failed  to  properly  acocunt  for  it,  that  the  Re¬ 
public  of  China  did;  but  the  form  of  the  order  would  say 
any  moneys  paid  by  the  Republic  of  China  or  any  branch 
or  agency  thereof  to  Mow.  Mow  might  very  legitimately 
have  received  other  money  from  other  branches  or  arms 
of  the  Republic  of  China.  It  says  any  moneys  paid  to 
him. 

422  The  plaintiff  spreads  himself  over  the  whole  lot, 
so  that  they  would  be  entitled  to  any  sources  of 
moneys.  Mow  may  have  disposed  of  moneys  for  somebody 
else,  in  accordance  with  the  direction  of  somebody  else. 

The  Court :  That  he  accounts  for  it. 

Mr.  Roberts:  But  he  does  not  have  to  account  for  it. 
They  first  have  to  show  that  they  put  up  the  money. 

The  Court :  It  strikes  me  a  little  queer  that  in  an  account¬ 
ing  you  cannot  say  that  he  shall  account  for  any  money 
given  by  X  or  any  servant  or  agent  of  X.  It  is  a  common 
way  of  doing  it.  Of  course,  it  has  to  be  an  arm  or  branch 
of  the  plaintiff  before  it  properly  enters  into  the  account¬ 
ing  ;  and  if  he  accounts  for  it,  that  is  done. 
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Mr.  Roberts :  It  reverses  the  burden  and  places  upon  the 
defendant  an  affirmative  duty  that  ought  to  be  upon  the 
plaintiff  to  establish  his  cause  of  action. 

The  Court :  He  could  have  done  that,  but  he  did  not.  We 
have  a  judgment  by  default. 

Mr.  Roberts :  If  Mow  had  stayed  here.  He  should  be  in 
no  worse  position,  except  for  the  absence  of  an  answer  on 
defense,  than  he  should  if  he  had  stayed  here.  The  plain¬ 
tiff  should  be  in  a  position  of  proving  an  affirmative  case. 
Just  because  there  is  a  default  does  not  mean  that  every¬ 
thing  he  says  is  established  when  an  accounting  is 
423  is  requested.  He  has  got  to  establish  an  affirmative 
case.  He  has  not  done  that.  All  I  am  asking  is  that 
he  do  that  before  a  Court  and  not  in  the  process  of  an 
ultimate  determination  of  that  before  we  get  to  a  Special 
Master. 

Let  them  plead  how  much  they  gave  to  Mow,  or  the  Re¬ 
public  of  China  or  any  agent  acting  for  the  Republic  of 
China  gave  to  Mow,  and  how  much  money  is  improperly 
acocunted  for.  They  have  not  done  that.  This  is  a  shot¬ 
gun  proposition. 

Because  of  its  very  nature  and  the  deprivation  of  de¬ 
fense  or  opportunity  or  means  of  defense,  they  can  now 
go  in  and  get  an  unlimited  judgment,  an  unlimited  white¬ 
wash,  I  may  say,  in  going  before  a  Master  and  not  having 
to  prove  specific  sums  of  money  they  gave  to  Mow,  or  who 
gave  it.  It  seems  to  me  they  should  be  compelled  to  state 
how  much  Mow  got  and  how  much  Mow  gave  back,  and  to 
prove  it. 

Incidentally,  Mr.  Leahy  stated  that  I  called  him  today 
with  respect  to  the  non-appearance  of  Mow.  Of  course 
today  is  still  the  3rd — 

The  Court :  I  made  that  inquiry.  I  think  he  has  got  until 
tonight. 

Mr.  Roberts:  He  has  unless  he  himself  waives  it 

I  am  in  receipt  of  this  telegram : 
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“Regret  cannot  agree  to  return  at  this  time — Stop — 
Personal  safety  and  safety  of  my  family  makes  this  im¬ 
possible — Stop — In  accordance  with  instructions  of  Acting 
President  General  Li,  I  cannot  comply  with  request  of 
Koo — Stop — In  due  course  I  expect  to  reveal  completely 
all  of  the  information  which  should  become  public — Stop — 
You  are  directed  to  take  all  steps  necessary  to  protect 
the  interests  of  the  Republic  of  China — Stop — Colonel 
Hsiang  will  cooperate  fully.” 

This  telegram  is  addressed  to  me  and  is  transmitted  on 
behalf  of  General  Mow. 

The  Court:  I  understand  that  to  be  the  representation 
by  you  to  the  Court — that  he  is  not  going  to  appear. 

Mr.  Roberts :  I  understand  that  to  be  so,  and  he  did  not 
appear. 

The  Court :  Therefore,  there  is  no  question  as  to  the  time 
of  the  entry  of  this  order? 

Mr.  Roberts :  No.  That  question  could  not  be  raised,  and 
I  would  not  raise  it. 

To  get  really  simple  and  practical  about  it,  what  we  want 
with  regard  to  the  item  would  be  with  regard  to  the  limita¬ 
tion  of  the  use  of  records  and  use  of  funds.  We  do  not 
want  this  plaintiff,  this  Chinese  Government,  coming  in, 
through  American  attorneys,  remotely,  and  denying 
425  jurisdiction  of  a  counter-claim,  which  is  another 
matter  still  before  Your  Honor,  and  denying  any 
source  of  information  to  us.  We  want  them  to  at  least  say 
what  they  claim  and  what  they  think  they  ought  to  get  from 
Mow  and  what  they  think  they  ought  to  get  by  default 
judgment. 

To  go  in  before  an  auditor  with  something  as  extra¬ 
ordinarily  wide  as  to  say,  “I  want  a  judgment  for  opera¬ 
tions  of  all  the  military  department  since  1944,”  and  the 
Court  says,  “You  get  judgment  for  that,”  puts  such  an 
unconscionable  burden  on  those  who  have  to  represent 
Mow.  They  do  not  even  know  what  they  claim  Mow  got 
from  the  Republic  of  China,  if  there  is  a  Republic  of  China, 
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and  they  put  us  under  the  obligation,  in  doing  so,  in 
attempting  to  make  some  defense,  in  the  position  of  this 
person,  this  alien  in  this  country  over  whom  the  courts 
have  taken  jurisdiction,  of  stating  that  he  is  ordered  to 
deliver,  at  the  beginning  of  an  accounting,  by  an  order  of 
this  Court,  all  books,  records,  and  everything  else  that 
remotely  relate  to  anything  he  has  ever  had  to  do  with,  and 
a  whole  lot  more.  Having  done  that,  they  say,  “Let  me 
see  you  defend  yourself  now.  First  we  will  appoint  a  cus¬ 
todian.  Second,  we  will  permit  even  the  most  limited  per¬ 
sonal  funds  to  be  tied  up  by  bond.  Third,  we  well  require 
that  all  your  agents,  which  includes  your  lawyers, 

426  turn  over  every  piece  of  evidence  which  they  have. 
Let’s  see  you  defend  yourself  against  the  United 

States  as  the  Chinese  agent.” 

They  ought  to  know  how  much  money  they  gave  the  man 
or  their  agents  gave  him.  They  ought  to  know,  if  they 
dare  to  state  it.  And  if  they  don’t  state  it,  how  can  you 
ask  a  person  to  defend  himself,  under  such  circumstances, 
without  such  a  clear  statement? 

That  is  all  we  are  asking  for.  Then  the  accounting  can 
proceed  and  we  will  do  our  level  best  and  try  to  present  a 
case. 

I  think  this  form  of  order  is  unfair  to  a  person  under 
unusual  and  difficult  circumstances. 

The  Court :  Mr.  Leahy,  do  you  wish  to  address  the  Court? 

Mr.  Leahy:  I  hardly  think  it  is  necessary,  if  Your  Honor 
please. 

Counsel  talks  about  the  difficult  position  in  which  the 
defendant  finds  himself.  The  defendant  put  himself  in 
this  condition  and  in  this  position.  He  said,  “Let’s  go 
ahead.  We’ll  do  this,  and  you  defend  yourself.” 

He  has  been  given  all  the  opportunity  and  the  considera¬ 
tion  from  this  Court  which  this  Court  could  possibly  give 
to  any  defendant  in  order  that  he  might  put  himself  and 
his  house  in  order.  He  has  flaunted  the  jurisdiction 

427  of  this  Court.  He  has  refused  to  obey  the  jurisdic- 
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tion  of  this  Court.  We  are  going  to  enter  judgment  against 
him  for  that. 

Now,  all  we  ask  is  that  the  Court,  as  the  rules  state,  make 
such  order  of  reference  as  it  sees  fit  in  order  to  find  out 
just  what  is  owing  by  this  defendant.  The  only  way  we 
can  do  it  is  by  going  to  the  Auditor,  the  officer  who  is 
appointed  by  the  Court. 

The  Court :  Of  course,  Mr.  Roberts  makes  an  assumption 
that  I  cannot  accept  when  he  says  plaintiff  does  not  have 
to  make  a  showing  as  to  the  moneys  that  they  paid  over  to 
this  man.  I  think  they  must  show  that. 

Mr.  Leahy:  We  have  never  made  the  contention,  as 
Your  Honor  recalls — 

The  Court :  I  think,  before  you  can  require  any  account¬ 
ing  from  him,  you  have  got  to  establish  before  the  Auditor 
that  they  paid  so  much  money  to  him  for  certain  purposes 
and  then  require  an  accounting;  and  in  the  doing  of  that,  I 
think  his  attorneys,  whether  in  default  or  not,  ought  to 
have  access  to  all  the  records  that  this  Court  has  required 
to  be  taken  into  custody,  in  order  properly  to  prepare  such 
an  accounting. 

Mr.  Leahy:  And  the  order  so  provides. 

The  Court:  And  it  should  provide  so. 

Mr.  Leahy:  The  order  so  provides. 

428  The  Court :  I  do  not  particularly  care  for  the  im¬ 
plication  that  this  Court  is  taking  away  from  the 
defendant  every  means  of  defending  himself,  because  the 
Court  has  no  such  intention  and,  so  far  as  I  know,  has 
taken  no  action  that  can  have  that  result. 

Mr.  Leahy:  And  the  plaintiff  has  never  sought  such  a 
result.  As  Your  Honor  well  remembers,  we  said  all  we 
were  asking  for  was  a  default  on  the  question  of  whether 
an  accounting  was  to  be  made.  We  will  go  forward  through 
the  Auditor  and  prove  that  he  got  the  money. 

Mr.  Roberts :  If  Your  Honor  please,  with  regard  to  this 
question  of  money,  the  order  which  was  issued  ex  parte 
in  the  beginning  of  the  case  says,  in  its  very  first  paragraph, 
that  Mow  and  Hsiang  be  and  they  hereby  are  restrained 
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and  enjoined  from  spending,  transferring,  or  otherwise 
disposing  of  any  moneys  or  other  properties  or  the  pro¬ 
ceeds  thereof  entrusted  to  or  placed  under  the  control  of 
said  defendants  or  either  of  them  by  the  plaintiff  or  any 
branch  or  agency  of  the  plaintiff. 

How  in  the  world  could  they  come  into  possession  of  any 
moneys  to  defend  themselves  except  such  allowances  as 
were  made  to  them  or  paid  to  them  by  or  on  behalf  of  the 
Republic  of  China  or  somebody  else?  They  are  ordered 
not  to  expend  any  money  that  comes  into  their  possession 
to  defend  themselves  to  make  an  accounting. 

429  If  an  officer  in  the  United  States  Army  was 
charged  with  impropriety  in  his  accounts,  there  is 

not  the  slightest  doubt  that  our  Government  would  im¬ 
mediately  provide  him  with  the  ways  and  means  and  the 
facilities  for  sustaining  his  accounts  and  protecting  him¬ 
self  before  a  court  martial;  and  yet  a  foreign  officer  is 
deprived  of  the  records.  They  are  put  in  the  hands  of  the 
custodian.  He  is  deprived  of  the  records  of  any  funds 
that  came  into  his  possession. 

An  Army  officer  may  have  outside  income,  from  a  rich 
wife  or  other  source ;  but,  as  a  practical  thing,  the  Govern¬ 
ment  does  not  look  to  the  outside  income  necessary  to  de¬ 
fend  himself  when  he  is  put  to  an  accounting  for  many 
things. 

Those  are  valid  services.  He  was  never  challenged  over 
a  great  many  years.  Under  such  circumstances,  we 
appeared  before  a  different  Judge  of  this  Court  and  we 
said,  “Won’t  you  make  some  allowance  from  the  funds 
previously  authorized  for  the  purposes  of  accounting,  so 
that  we  can  continue  to  find  out  just  what  these  sums  and 
facts  are,  so  that  counsel  can  be  paid  for  this  interminable 
litigation?” 

“No.  No  allowance.” 

“Won’t  you  release  us  from  certain  of  the  record  obliga¬ 
tions,  of  producing  records  and  trying  to  examine 

430  and  be  familiar  with  ten  years  or  eight  years  of 
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records  of  accounting,  involving  millions  and  millions  of 
transactions?” 

“No.” 

As  we  stand  right  now,  we  are  in  a  much  worse  position, 
in  defending  an  alien  in  a  foreign  country,  than  defending 
an  officer  who  was  charged  with  improperly  accounting 
for  his  funds  over  a  long  period  of  time. 

The  defendants  had  access  to  money  which  does  not 
belong  to  the  plaintiff.  Your  Honor  was  told  about  it  the 
other  day — $614,000 — which  it  was  never  proved  came  from 
the  Republic  of  China.  I  state  affirmatively  it  never  came 
from  the  Republic  of  China.  The  people  who  were  validly 
acting  year  after  year  in  this  office  are  provided  with 
nothing. 

This  order  will  provide  that  the  Auditor  is  to  determine 
the  ascertainment  and  allocation  of  all  proper  costs  and 
attorneys’  fees. 

Does  the  estate  of  the  defendant  get  any  defense  at  all 
by  reason  of  his  default?  Is  he  deprived  in  an  accounting 
involving  services  which  were  valid  and  which  were  never 
challenged  over  a  great  number  of  years?  Does  he  have 
no  means  at  all  of  protection? 

I  think  that  the  counsel  for  the  defendant  Mow  in  this 
particular  matter  should  be  authorized  to  have 
431  access  to  the  records  and  to  rely  upon  a  proper 
determination  by  this  Court  of  whether  or  not  they 
have  made  their  affirmative  proof  when  the  Master  has 
taken  that  much  testimony,  if  you  provide  to  have  it  by 
a  Master,  that  they  should  come  to  this  Court. 

If  that  is  affirmative  proof,  then  we  are  obliged  to 
defend ;  but  in  that  transaction,  with  the  bulk  of  the  funds 
of  which  he  was  the  true  trustee  for  many  years,  uncon¬ 
tested,  unchallenged,  and  honored,  that  he  should  not  be 
deprived  of  any  defense  in  his  own  accounting. 

The  Court :  You  can  bring  this  matter  back  to  the  Court 
after  the  Master  has  had  testimony  on  the  amount  of 
money  charged  to  him,  on  the  basis  that  nothing  has  been 
done,  and  the  Court  will  consider  it  at  that  time. 

The  Court  will  sign  the  order. 


Press  or  Byron  S.  Adams,  Washington,  D.  C. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

1.  Whether  the  Court  below  erred  in  striking  the  plead¬ 
ings  and  entering  a  default  judgment  against  defendant 
Mow,  making  permanent  as  to  Mow  the  preliminary  injunc¬ 
tion  and  referring  the  cause  to  the  Auditor  under  its  order 
of  March  3, 1952,  during  the  pendency  of  an  appeal  from  the 
order  of  December  10, 1951,  which  raises  the  question  of  the 
jurisdiction  of  the  Court  below  to  entertain  the  suit  between 
a  foreign  state  and  two  of  its  citizens? 

2.  Whether  it  was  error  for  the  Court  below  to  enter  a 
default  judgment  against  defendant  Mow  pending  the  con¬ 
tinuance  of  the  case  against  defendant  Hsiang  who  is  alleged 
to  be  jointly  liable  with  Mow  in  the  suit  for  an  accounting? 

3.  Whether  the  Court  below  should  have  issued  an  order 
striking  the  pleadings,  entering  default  judgment  and  mak¬ 
ing  permanent  a  preliminary  injunction  against  defendant 
Mow  for  his  failure  to  appear  for  the  taking  of  his  deposi¬ 
tion  when  there  was  no  order  requiring  him  to  appear  for  the 
taking  of  his  deposition? 

4.  Whether  it  was  error  for  the  Court  below  to  make 
permanent  against  defendant  Mow  the  preliminary  injunc¬ 
tion  entered  on  December  10, 1951,  on  the  basis  of  the  same 
evidence  which  supported  the  preliminary  injunction  which 
is  already  the  subject  of  an  appeal  in  this  Court? 

5.  Whether  it  was  proper  for  the  Court  below  to  enter  a 
default  judgment  against  defendant  Mow  without  requiring 
the  plaintiff  to  establish  its  claim  or  right  to  relief  by  affirm¬ 
ative  proof? 

6.  Whether  it  was  proper  for  the  Court  below  to  issue 
its  order  of  February  26,  1952,  directing  defendants  to 
deliver  to  the  Custodian  on  or  before  March  4, 1952,  all  books 
and  records  of  the  Chinese  Air  Force  Office  in  TT.S.A.  in 
their  possession  or  under  their  control  with  right  of  access 
to  plaintiff,  prior  to  determination  of  ownership  on  the 
merits  ? 

7.  Whether  the  Court  below  erred  in  dismissing  defend¬ 
ants’  counterclaims  for  libel  when  such  counterclaims  al¬ 
leged  that  the  basic  allegations  of  the  complaint  with  respect 
to  the  propriety  of  the  accounting  by  defendants  were  delib¬ 
erately  and  maliciously  false  ? 
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IN  THE 


United  States  Court  of  Appeals 

Fob  the  District  op  Columbia  Circuit. 


No.  11,392. 


Pang-tsu  Mow  and  Ve-shuen  Hsiang,  Appellants , 

v. 

Republic  op  China,  Appellee. 


On  Appeal  from  an  Order  of  the  United  States  District 
Court  for  the  District  of  Columbia. 


BRIEF  FOR  APPELLANTS. 
JURISDICTIONAL  STATEMENT 


This  is  an  appeal  by  Pang-Tsu  Mow  and  Ve-Shuen 
Hsiang,  defendants  below,  from  an  order  entered  on  March 
3, 1952  against  defendant  Mow  by  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  said  order  being 
entitled  “Order  Striking  Pleadings,  Granting  Judgment  by 
Default  and  Referring  Cause  to  Auditor.”  (J.  App.  50). 

This  Court  has  jurisdiction  to  review  the  order  of  the 
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Court  below  dated  March  3,  1952,  under  Title  28,  Sections 
1291  and  1292,  U.S.C.  (June  25, 1948,  C.  646,  Sec.  1,  62  Stat. 
929,  Eff.  Sept.  1,  1948). 

STATEMENT  OF  THE  CASE 

There  is  pending  in  this  Court  the  appeal  of  Pang-Tsu 
Mow  and  Ve-Shuen  Hsiang,  appellants,  v.  Republic  of  China, 
appellee,  No.  11,265,  from  an  order  of  the  Court  below 
dated  December  10, 1951,  in  Civil  Action  No.  4741-51,  grant, 
ing  a  preliminary  injunction  against  appellants  in  an  action 
for  an  accounting,  injunction  and  other  relief.  In  the  appeal 
from  the  order  granting  a  preliminary  injunction,  this 
Court  has  been  asked  to  consider  and  determine  the  funda¬ 
mental  question  of  the  jurisdiction  of  the  District  Court  to 
entertain  the  action  between  a  foreign  state,  the  Republic 
of  China,  and  two  alien  defendants,  and  also  the  propriety 
of  continuing  an  order  designating  a  custodian  to  take  pos¬ 
session  of  certain  premises,  papers  and  documents  to  give 
effect  to  the  terms  of  the  preliminary  injunction. 

By  the  order  of  this  Court  dated  May  20, 1952,  the  instant 
appeal  has  been  consolidated  with  No.  11,265.  It  will  there¬ 
fore  not  be  necessary  to  refer  herein  to  the  proceedings 
summarized  under  “Statement  of  the  Case”  in  No.  11,265 
or  to  the  issues  which  have  been  presented  and  argued  in 
the  appellants’  brief  filed  in  that  appeal. 

This  is  an  appeal  which  was  noted  on  March  28,  1952 
from  an  order  of  the  Court  below  issued  on  March  3,  1952, 
striking  defendant  Mow’s  pleadings  in  Civil  Action  No. 
4741-51,  granting  judgment  by  default  and  referring  the 
cause  to  the  Auditor. 

Despite  the  pendency  of  the  first  appeal,  No.  11,265,  from 
the  order  of  December  10,  1951,  in  which  the  question  has 
been  raised  as  to  the  jurisdiction  of  the  District  Court  to 
entertain  a  suit  between  a  foreign  state  and  two  aliens,  a 
superabundance  of  actions  have  been  taken  in  the  Court 
below  which  have  been  opposed  by  appellants  on  the  ground, 
among  others,  that  the  Court  should  withhold  further  action 
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until  the  appeal  from  the  order  of  December  10, 1951  grant¬ 
ing  a  preliminary  injunction  has  been  decided. 

On  December  19,  1951,  defendants  moved  the  Court  to 
extend  the  time  for  answering  the  complaint  to  a  date  ten 
days  after  final  appellate  action  in  the  appeal  taken  from 
the  order  of  December  10, 1951.  Plaintiff  filed  an  answer  on 
December  27,  1951  opposing  an  extension  of  time  for  filing 
defendants  ’  answer,  and  on  January  14,  1952,  the  Court 
entered  an  order  denying  defendants’  motion  to  extend  the 
time  and  directing  defendants  to  file  an  answer  to  the  com¬ 
plaint  on  or  before  January  21,  1952  (J.  App.  10,  11).  The 
answer,  which  w^as  filed  on  January  21,  1952,  contains  two 
counterclaims,  one  for  libel  and  the  other  for  unlawful  con¬ 
version  (J.  App.  17).  On  February  9,  1952,  plaintiff  filed 
a  suggestion  of  sovereign  immunity  from  suit  on  the  coun¬ 
terclaims  (Jt.  App.  40).  Defendants,  without  abandoning 
their  position  that  the  Court  below  was  without  judicial 
power  to  proceed  further  in  the  cause,  made  answer  to  the 
suggestion  of  sovereign  immunity  on  February  18,  1952 
( J.  App.  47).  On  April  19, 1952,  Judge  Morris,  before  whom 
the  suggestion  of  sovereign  immunity  was  argued,  in  a 
memorandum  opinion  decided  that  the  counterclaim  for 
libel  should  be  dismissed  and  denied  dismissal  of  the  coun¬ 
terclaim  for  conversion  (J.  App.  59). 

On  December  19,  1951  defendants  moved  the  Court  for 
an  order  granting  leave  to  take  the  depositions  of  five  indi¬ 
viduals,  citizens  of  the  Republic  of  China  on  Formosa,  in 
order  to  perpetuate  their  testimony  for  use  in  the  event 
of  further  proceedings.  These  individuals  claimed  to  have 
authority  from  the  Republic  of  China  to  institute  the  action 
against  defendants  as  members  of  a  five-man  mission  from 
Formosa  sent  to  investigate  the  procurement  activities  of 
the  defendants.  Plaintiff,  on  December  27,  1951,  filed  an 
answer  to  the  motion  for  leave  to  take  the  said  depositions 
(J.  App.  4).  The  motion  was  argued  on  January  9,  1952 
at  which  time  counsel  for  plaintiff  stated  that  one  of  the 
five  individuals,  Chow  Hung-tao,  had  left  the  United  States 
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and  was  in  Formosa  (J.  App.  69).  At  the  hearing  on  Jan¬ 
uary  9,  1952  counsel  agreed  that  the  depositions  of  the  re¬ 
maining  four  individuals  could  be  taken  on  February  1, 
1952,  and  for  that  reason  the  Court  held  that  there  was  no 
reason  for  granting  the  motion  to  take  the  depositions  for 
the  perpetuation  of  testimony,  and  on  January  14,  1952 
entered  an  order  denying  the  motion.  (J.  App.  11). 

On  December  21,  1952,  the  Court  below  ordered  certain 
trunks  which  were  being  held  in  the  Security  Storage  Com¬ 
pany  warehouse  to  be  delivered  to  the  Custodian.  This 
action  was  taken  by  the  Court  upon  its  own  initiative  with¬ 
out  notice  and  the  order  was  issued  without  affording  the 
parties  an  opportunity  to  be  heard.  On  January  14,  1952 
defendants  moved  to  vacate  the  order  of  December  21, 1952 
(J.  App.  8).  Plaintiff,  on  January  21,  1952,  filed  an  answer 
to  the  motion  to  vacate  the  order  of  December  21,  1951  ( J. 
App.  14),  and  on  January  22,  1952,  the  Court  overruled  the 
motion  ( J.  App.  31). 

On  January  26,  1952  the  Custodian  moved  the  Court  for 
a  clarification  of  the  order  of  December  21,  1951  (J.  App. 
37).  The  defendants  filed  an  answer  to  the  said  motion  on 
February  7, 1952  and  the  grounds  urged  in  opposition  to  the 
motion  were  that  the  Court  had  no  jurisdiction  to  entertain 
the  suit  and  that  the  Court  had  already  ruled  that  it  was 
ousted  of  jurisdiction  pending  appeal  (J.  App.  39).  The 
plaintiff  consented  to  the  motion.  The  Court,  after  hearing 
argument  of  counsel  on  February  8,  1952,  entered  a  clarifi¬ 
cation  order  on  February  12,  1952  (J.  App.  44). 

On  January  21,  1952,  plaintiff  moved  the  Court  for  an 
order  directing  defendants  to  deliver  to  the  Custodian  all 
books  and  records  of  the  Chinese  Air  Force  Office  in  U.S.A. 
in  their  possession  or  under  their  control  (J.  App.  14). 
Defendants  answered  the  said  motion  on  January  26,  1952 
and  opposed  the  motion  on  the  grounds  that  the  motion  did 
not  designate  the  papers  to  be  produced  with  sufficient  par¬ 
ticularity,  that  the  motion  sought  the  production  of  irrele¬ 
vant  and  privileged  documents  without  any  showing  of 
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cause,  and  that  no  order  for  production  or  inspection  of 
documents  was  proper  until  the  appeal  that  was  pending  in 
the  Court  of  Appeals  was  argued  and  decided  (J.  App.  34). 
The  Court,  on  February  26,  1952  issued  an  order  directing 
defendants  to  deliver  to  the  Custodian  on  or  before  March 
4,  1952  “all  books,  papers,  documents,  records  and  equip¬ 
ment  of  the  Chinese  Air  Force  Office  in  U.S.A.  entrusted 
or  placed  under  their  control  by  plaintiff  or  by  any  branch 
or  agency  of  the  plaintiff  which  were  in  the  possession  of 
said  defendants  or  either  of  them,  their  agents,  represen¬ 
tatives,  employees  or  any  other  persons  under  their  con¬ 
trol.”  (J.  App.  49). 

Plaintiff  on  January  22,  1952  gave  notice  to  take  the 
depositions  of  four  bank  presidents  for  the  purpose  of 
discovery  and/or  evidence  and  served  subpoenas  duces 
tecum  for  the  production  of  bank  records  relating  to  funds 
deposited  or  withdrawn  by  defendants  and  others.  Defend¬ 
ants  moved  to  vacate  the  notice  to  take  the  said  depositions 
and  to  quash  the  subpoenas  duces  tecum  (J.  App.  35). 
Plaintiff  answered  the  motion  on  February  1,  1952  and 
opposed  it  (Jt.  App.  38).  On  February  26,  1952  the  Court 
denied  defendants’  motion  to  vacate  the  notices  and  quash 
the  subpoenas  duces  tecum  with  certain  conditions  relating 
to  the  personal  accounts  of  the  defendants  and  ordered  that 
the  depositions  be  taken  upon  ten  days’  notice  in  writing 
given  by  plaintiff. 

On  January  8,  1952  plaintiff  served  notices  to  take  the 
depositions  of  defendant  Mow  on  January  17,  1952  and  of 
defendant  Hsiang  on  January  17,  1952  (J.  App.  8).  De¬ 
fendants  moved  to  vacate  and/or  postpone  the  taking  of 
the  depositions  (J.  App.  12).  Plaintiff,  on  January  15,  1952, 
answered  the  said  motion  and  agreed  to  a  postponement 
of  the  deposition  of  defendant  Mow  until  January  23,  1952, 
and  of  defendant  Hsiang  until  January  24,  1952  (J.  App. 
13).  Because  of  the  death  of  Judge  Patterson,  one  of  the 
attorneys  for  plaintiff,  it  was  agreed  that  the  depositions 
be  delayed  (J.  App.  87).  On  February  1,  1952  plaintiff 
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served  notice  on  the  attorneys  for  defendants  that  the 
deposition  of  defendant  Mow  would  be  taken  on  February 
8,  1952  and  of  the  defendant  Hsiang  on  February  9,  1952 
( J.  App.  40).  Mow  failed  to  appear  on  February  Sth  for  his 
deposition.  Hsiang  did  appear  on  February  9th  but  refused 
to  answer  questions  propounded  to  him  on  the  ground  that 
General  Li,  whom  he  recognizes  as  the  constitutional  presi¬ 
dent  of  China,  had  ordered  him  to  refuse  to  answer  ques¬ 
tions  and  that  he  had  been  advised  by  his  attorneys  that 
the  Court  was  without  jurisdiction.  On  February  11,  1952 
plaintiff  moved  to  compel  Hsiang  to  answer  questions  pro¬ 
pounded  on  oral  examination  (J.  App.  43).  Defendants  filed 
an  answer  to  the  said  motion  on  February  16,  1952  and 
opposed  it  on  the  ground  that  the  Court  was  without  juris¬ 
diction  of  the  cause  and  that  there  was  an  appeal  pending 
in  the  Court  of  Appeals  (J.  App.  46).  In  an  order  dated 
February  26,  1952,  the  Court  granted  plaintiff’s  motion 
for  order  compelling  Hsiang  to  answer  questions  and  di¬ 
rected  that  his  deposition  be  taken  on  ten  days’  written 
notice  (J.  App.  48).  Pursuant  to  notice  dated  February  26, 
1952,  defendant  Hsiang’s  deposition  was  taken  on  March 
7,  1952. 

Subsequent  to  the  failure  of  defendant  Mow  to  appear 
for  the  taking  of  his  deposition  on  February  8,  1952,  plain¬ 
tiff,  relying  on  Rule  37(d)  of  the  Federal  Rules  of  Civil 
Procedure,  on  February  11,  1952,  moved  to  strike  Mow’s 
pleadings  and  for  judgment  by  default  on  the  ground  that 
Mow  willfully  failed  to  appear  for  the  taking  of  his  deposi¬ 
tion  after  proper  notice  had  been  given  by  plaintiff  ( J.  App. 
41).  Defendants  filed  an  answer  to  this  motion  on  February 
16,  1952  alleging  that  the  Court  had  no  jurisdiction  in  the 
suit,  that  the  notice  did  not  comply  with  Rule  27(b)  of  the 
Federal  Rules  of  Civil  Procedure,  that  Mow’s  failure  to 
appear  was  not  wdllful  because  he  had  been  ordered  on 
December  7,  1951  by  the  Chinese  Ambassador  to  return  to 
Formosa,  that  the  imposition  of  the  sanctions  provided  by 
Rule  37(d)  would  constitute  a  denial  of  due  process,  and 
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be  improper  while  an  appeal  was  pending  in  the  Court  of 
Appeals,  and  that  in  a  suit  for  an  accounting  the  entry  of 
a  default  judgment  without  requiring  affirmative  proof  of 
the  allegations  made  in  the  complaint  would  be  improper 
and  illegal  (J.  App.  44).  After  hearing  argument  on  the 
motion,  the  Court  entered  an  order  on  February  25,  1952 
granting  the  motion  for  an  order  striking  defendant  Mow’s 
pleading  and  for  judgment  by  default  “unless  defendant 
Mow  appears  on  or  prior  to  March  3,  1942  *  *  *  for  the 
purpose  of  having  his  deposition  taken”  ( J.  App.  48).  Mow 
did  not  appear  on  or  before  March  3,  1952  and  on  March  3, 
1952  a  final  order  was  issued  striking  Mow’s  pleadings, 
entering  a  default  judgment  against  Mow,  making  perma¬ 
nent  as  to  defendant  Mow  the  preliminary  injunction  which 
was  issued  on  December  10,  1951,  directing  Mow  to  render 
an  accounting  of  all  moneys  or  other  properties  (or  the 
proceeds  thereof)  entrusted  or  placed  under  his  control  by 
plaintiff  or  any  branch  or  agency  of  the  plaintiff  from 
September  15, 1944  to  April  30,  1951,  to  surrender  and  pay 
over  to  plaintiff  all  of  the  said  moneys  and  properties  (or 
the  proceeds  thereof)  not  properly  expended  or  used  for 
purposes  authorized  by  plaintiff,  to  deliver  to  plaintiff  all 
books,  papers,  etc.  of  the  Chinese  Air  Force  Office  in  U.S.A. 
and  all  other  books,  papers,  etc.  relating  to  the  expenditures, 
deposits,  transfers  or  disposals  of,  or  dealings  with,  any 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  his  control  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  or  relating  to  the  business  or 
operations  of  the  Chinese  Air  Force  Office  in  U.S.A.,  and 
ordering  that  the  cause  be  referred  to  the  Auditor  for  the 
purpose  of  holding  hearings,  making  findings  and  reporting 
to  the  Court  with  respect  to  moneys  or  other  properties 
entrusted  to  or  placed  under  the  control  of  defendant  Mow 
by  plaintiff  or  any  branch  or  agency  of  plaintiff  between 
September  15,  1944  and  April  30,  1951  (J.  App.  50). 

On  March  28,  1952  the  defendants  filed  notice  of  appeal 
from  this  order  of  March  3,  1952  (J.  App.  52). 
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After  the  appeal  was  noted  from  the  order  of  March  3, 
1952,  plaintiff  moved  this  Court  to  dismiss  the  appeal  on 
April  21,  1952.  Defendants  opposed  the  motion  to  dismiss 
and  on  April  25, 1952  moved  to  consolidate  this  appeal  with 
the  pending  appeal  No.  11,265.  The  motions  to  dismiss  and 
consolidate  the  appeals  were  argued  before  this  Court  on 
May  15, 1952  and  this  Court  issued  an  order  dated  May  20, 
1952  denying  the  motion  to  dismiss  the  appeal  and  con¬ 
solidating  this  appeal  with  No.  11,265  for  the  purpose  of 
hearing. 

Because  of  the  appeals  which  are  pending  from  the  orders 
of  December  10,  1951  and  of  March  3,  1952,  defendants 
moved  the  Court  below  on  March  31,  1952  to  stay  the  pro¬ 
ceedings  before  the  Auditor  until  there  has  been  final  ap¬ 
pellate  action  in  the  pending  appeals  of  the  defendants 
(J.  App.  53). 

On  April  16,  1952  plaintiff  filed  a  motion  for  an  order 
permitting  plaintiff  to  subpoena  “any  bank  records  re¬ 
lating  to  any  account”  which  defendant  Mow  may  have 
maintained  individually  or  jointly  with  other  persons  (J. 
App.  56).  On  May  6,  1952  plaintiff  moved  the  Court  below 
for  an  order  adjudging  defendant  Mow  in  contempt  ( J.  App. 
62).  Defendants  have  opposed  both  of  the  said  motions. 
Finally  on  May  23,  1952  defendants  filed  a  motion  to  stay 
all  further  proceedings  in  the  District  Court  pending  de¬ 
cisions  of  this  Court  in  cases  Nos.  11,265  and  11,392,  in 
view  of  this  Court’s  action  on  May  20,  1952,  denying  the 
motion  to  dismiss  the  second  appeal  and  consolidating  the 
two  appeals  for  argument. 

STATUTES  INVOLVED 

The  pertinent  statutes  involved  in  this  appeal  include 
Title  28,  Sections  1291,  1292,  and  1332  U.S.C.;  Article  1, 
Sec.  8,  Cl.  17,  and  Article  3,  Sec.  2  of  the  Constitution  of 
the  United  States  and  the  Fourth  and  Fifth  Amendments 
thereof.  The  relevant  portions  of  all  but  Sec.  1291,  Title  28 
U.S.C.  will  be  found  in  Addendum  B  to  Brief  for  Appellants 
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in  No.  11,265.  Sec.  1291,  Title  28  U.S.C.  will  be  found  in 
Addendum  A  to  this  Brief. 

STATEMENT  OF  POINTS 

The  District  Court  erred  (1)  in  striking  the  pleadings 
of  defendant  Mow;  (2)  in  granting  judgment  by  default 
against  defendant  Mow;  (3)  in  making  permanent  a  pre¬ 
liminary  injunction  against  defendant  Mow ;  (4)  in  directing 
defendant  Mow  (a)  to  render  an  accounting  of  all  moneys 
or  other  properties  (or  the  proceeds  thereof)  entrusted  to 
or  placed  under  his  control  by  plaintiff  or  any  branch  or 
agency  of  plaintiff  during  the  period  beginning  September 
15,  1944  and  ending  April  30,  1951;  (b)  to  surrender  and 
pay  over  to  plaintiff  all  of  said  moneys  and  properties  (or 
the  proceeds  thereof)  not  properly  expended  or  used  for 
purposes  authorized  by  plaintiff,  and  (c)  to  deliver  to  plain¬ 
tiff  all  books,  papers,  documents,  records  and  equipment  of 
the  Chinese  Air  Force  Office  in  U.S.A.,  and  all  other  books, 
papers,  documents  and  records  relating  to  the  expenditures, 
deposits,  transfers  or  disposals  of,  or  other  dealings  with, 
any  moneys  or  other  properties  (or  the  proceeds  thereof) 
entrusted  to  or  placed  under  his  control  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  or  relating  to  the  business 
or  operations  of  the  Chineses  Air  Force  Office  in  U.S.A. ;  (o) 
in  referring  the  cause  to  the  Auditor ;  (6)  in  issuing  its  order 
of  February  26, 1952  requiring  defendants  to  deliver  to  the 
Custodian  all  books,  papers,  documents,  records  and  equip¬ 
ment  of  the  Chinese  Air  Force  Office  in  U.S.A.  entrusted  to 
or  placed  under  the  control  of  defendants,  or  either  of  them, 
by  plaintiff  or  any  branch  or  agency  of  plaintiff  in  their 
possession  or  in  the  possession  of  their  agents,  representa¬ 
tives,  employees,  and  any  other  persons  under  their  control; 
and  (7)  in  dismissing  defendants’  counterclaims  for  libel. 
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[ARY  OF  ARGUMENT 


The  Court  below  erred  in  striking  the  pleadings  and 
entering  a  default  judgment  against  defendant  Mow,  making 
permanent  as  to  Mow  a  preliminary  injunction  and  refer¬ 
ring  the  cause  to  the  Auditor  while  an  appeal  was  pending 
in  this  Court  from  the  order  of  December  10,  1951  granting 
a  preliminary  injunction,  which  appeal  raises  the  question 
of  the  jurisdiction  of  the  District  Court  to  entertain  a  suit 
between  the  Republic  of  China  and  two  citizens  thereof. 

Even  if  the  Court  below  had  jurisdiction  to  entertain  the 
suit,  where  there  are  two  defendants  alleged  in  the  complaint 
to  b  jointly  liable,  the  order  of  March  3, 1952  entering  a  de¬ 
fault  judgment  against  Mow,  one  of  the  defendants,  was 
unlawful. 

In  the  absence  of  an  order  requiring  defendant  Mow  to 
appear  for  the  taking  of  his  deposition,  it  was  an  abuse  of 
discretion  on  the  part  of  the  District  Court  to  strike  the 
pleadings,  enter  a  default  judgment  and  make  permanent  a 
preliminary  injunction  against  defendant  Mow  for  failure 
to  appear  on  or  before  March  3,  1952  for  the  taking  of  his 
deposition. 

Since  the  permanent  injunction  was  issued  without  con¬ 
sideration  of  any  other  evidence  than  the  evidence  which 
was  before  the  Court  when  the  preliminary  injunction  was 
granted,  making  permanent  the  preliminary  injunction 
was  an  abuse  of  power  and  a  denial  of  due  process  for 
the  same  reasons  as  the  preliminary  injunction  was  urged 
to  be  improper  in  appellants’  brief  filed  in  the  appeal  in 
No.  11,265. 

After  defendants  filed  their  answer  on  January  21,  1952 
denying  the  allegations  of  the  complaint  and  the  case  was  at 
issue,  the  District  Court  should  have  required  plaintiff  to 
establish  its  claim  and  right  to  relief  by  affirmative  proof 
before  entering  a  default  judgment  against  one  of  the 
defendants. 

In  its  order  of  February  26, 1952  the  Court  below  ordered 
defendants  to  deliver  or  cause  to  be  delivered  to  the  Cus¬ 
todian  all  books,  papers,  documents,  records  and  equipment 
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of  the  Chinese  Air  Force  Office  in  U.S.A.  entrusted  to  or 
placed  under  the  control  of  defendants,  or  either  of  them, 
by  plaintiff  or  any  branch  or  agency  of  plaintiff  now  in  the 
possession  of  the  defendants  or  either  of  them,  their  agents, 
representatives,  employees,  and  any  other  persons  under 
their  control,  on  or  before  March  4,  1952.  Such  a  blanket 
order  for  the  production  of  documents,  etc.  cannot  be  sus¬ 
tained. 

The  defendants’  counterclaims  for  libel  set  forth  in  their 
answer  to  the  complaint  were  intimately  related  to  the 
transactions  giving  rise  to  the  plaintiff’s  cause  of  action 
and  should  not  have  been  dismissed  by  the  Court  below. 

ARGUMENT 

I.  The  District  Court  should  not  have  issued  its  order  of 
March  3,  1952  while  an  appeal  was  pending  from  the 
order  of  December  10,  1951  granting  a  preliminary 
injunction. 

On  December  10, 1951,  the  District  Court  entered  an  order 
overruling  defendants’  motion  to  dismiss,  granting  a  pre¬ 
liminary  injunction  against  defendants,  and  continuing  in 
effect  an  order  designating  a  disinterested  person  to  take 
possession  of  certain  premises  and  records  contained 
therein.  (J.  App.  in  No.  11,265,  p.  134.)  On  December  12, 
1951  defendants  noted  an  appeal  from  the  said  order  of 
December  10, 1951  (J.  App.  in  No.  11,265,  p.  138).  Appellee, 
plaintiff  below,  conceding  the  right  to  appeal  from  that  part 
of  the  order  granting  a  preliminary  injunction,  moved  to 
strike  so  much  of  the  appeal  as  sought  review  of  that  part 
of  the  District  Court’s  order  denying  the  motion  to  dismiss 
and  continuing  the  order  appointing  a  disinterested  person. 
After  hearing  argument  on  the  motion  to  strike,  the  Court 
of  Appeals  issued  a  memorandum  order  on  Janu¬ 
ary  12,  1952,  in  Pang-Tsu  Mow  and  Ve-Shuen  Hsiang , 
appellants,  v.  Republic  of  China,  appellee,  No.  11,265,  dis¬ 
missing  the  portions  of  the  appeal  which  were  from  those 
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parts  of  the  order  of  December  10,  1951  overruling  the 
motion  to  dismiss  the  complaint  and  continuing  in  office  the 
custodian  “without  prejudice  to  the  exercise  by  this  Court 
of  its  powers  in  view  of  Deckert,  et  al.  v.  Independence 
Shares  Corp.  et  al.,  311  U.S.  282.”  Under  the  Deckert  case, 
a  circuit  court  of  appeals  which  has  jurisdiction  of  an 
appeal  from  the  granting  of  a  preliminary  injunction  under 
Section  1292,  Title  28  U.S.C.,  may  properly  examine  an 
interlocutory  order  denying  motions  to  dismiss  the  bill, 
although  generally  it  could  consider  such  an  order  only  in 
an  appeal  from  a  final  decision. 

Appellants  contend  that  Article  3,  Section  2  of  the  Con¬ 
stitution  and  Section  1332,  28  U.S.C.  (June  25,  1948,  C:646, 
Sec.  1,  62  Stat.  930,  eff.  Sept.  1,  1948)  apply  to  the  United 
States  District  Court  for  the  District  of  Columbia,  and  that 
under  Article  3,  Section  2  and  the  statute,  the  Court  below 
was  without  jurisdiction  to  entertain  the  suit  for  an  account¬ 
ing  brought  by  a  foreign  nation,  the  Republic  of  China, 
against  two  of  its  citizens.  The  question  before  this  Court 
in  the  appeal  pending  in  No.  11,265  is  whether  it  was  error 
for  the  District  Court  to  grant  a  preliminary  injunction.  In 
determining  whether  the  issuance  of  the  injunction  was  an 
abuse  of  discretion  on  the  part  of  the  District  Court,  the 
appellate  court  must  consider  and  determine  the  funda¬ 
mental  question  of  jurisdiction,  because,  if  the  Court  below 
lacked  jurisdiction  over  the  subject  matter  or  the  persons 
involved  in  the  litigation,  the  Court  had  no  power  to  issue 
the  preliminary  injunction  or  take  any  other  action.  The 
jurisdictional  question  is  before  this  Court  in  the  briefs 
filed  by  appellants  in  No.  11,265  to  which  reference  is  made 
for  the  purpose  of  avoiding  repetition  on  this  subject. 

As  in  the  case  of  other  judgments,  it  is  essential  to  the 
validity  of  a  judgment  by  default  that  the  court  rendering 
the  judgment  have  jurisdiction  to  entertain  the  action.  If 
this  Court  agrees  with  appellants  that  the  Court  is  without 
jurisdiction,  then  all  actions  taken  by  the  District  Court 
with  respect  to  this  case  are  of  no  effect. 
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Until  there  had  been  final  appellate  determination  of  the 
jurisdictional  question  in  the  appeal  pending  in  No.  11,265 
from  the  order  granting  a  preliminary  injunction,  the  Dis¬ 
trict  Court  should  not  have  acted  to  strike  the  pleadings, 
enter  a  default  judgment,  make  permanent  the  preliminary 
injunction  against  defendant  Mow,  and  refer  the  cause  to 
the  Auditor.  The  issuance  of  the  order  of  March  3,  1952  by 
the  District  Court  prior  to  the  decision  of  this  Court  on 
the  jurisdiction  of  the  District  Court  to  entertain  the  action 
was  therefore  improper. 

n.  The  District  Court  erred  in  entering  a  default  judgment 
against  defendant  Mow  pending  the  continuance  of  the 
suit  against  defendant  Hsiang. 

An  examination  of  the  Complaint  which  was  filed  in  this 
case  in  the  District  Court  in  Civil  Action  No.  4741-51  shows 
that  the  plaintiff’s  claim  alleges  a  joint  liability  of  both 
defendants,  Mow  and  Hsiang.  The  complaint  alleges  that 
defendant  Mow  was  director  of  the  Chinese  Air  Force 
Office  in  U.S. A.  in  direct  charge  of  all  procurement  matters ; 
that  Hsiang  shared  with  Mow  the  control  over  a  large  part 
of  the  funds  which  are  alleged  to  have  been  entrusted  to 
or  placed  under  the  control  of  Mow ;  that  from  September  5, 
1944  to  April  30,  1951  funds  entrusted  to  or  placed  under 
the  control  of  Mow  by  plaintiff  amounted  to  more  than 
$49,000,000.00  “which  it  was  the  duty  of  defendants  to 
hold  as  property  of  plaintiff,  to  expend  solely  for  purposes 
authorized  by  plaintiff,  and,  as  to  any  balance  not  properly 
expended  for  such  purposes  to  return  to  plaintiff.  It  was 
also  the  duty  of  defendants  to  present  the  plaintiff  periodical 
accounts  (with  proper  supporting  vouchers)  of  the  expendi¬ 
tures  of  said  funds,  and  to  keep  proper  books  of  accounts 
and  records  in  respect  to  the  receipt  and  expenditure  of 
said  funds,  which  books  of  accounts  and  records  it  was  the 
duty  of  defendants  to  deliver  to  plaintiff  on  demand.  In 
violation  of  said  duties,  defendants  have  presented  to 
plaintiff  purported  accounts  covering  the  expenditure  of 
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$24,859,969.25  of  said  funds,  which  accounts  were  unsup¬ 
ported  by  vouchers  or  other  proof  of  the  amounts  disbursed 
and  were  in  other  respects  incomplete  and  inadequate.” 
(Emphasis  supplied.) 

The  complaint  alleges  that  on  or  about  May  1, 1951,  Mow 
was  ordered  by  plaintiff  to  pay  over  and  transfer  the  funds 
and  records  of  the  Chinese  Air  Force  in  U.S.A.  to  the 
“Chinese  Defense  Ministry  Procurement  Commission  in 
U.S.A.,”  an  agency  of  plaintiff  and  that  the  defendants 
failed  and  refused  to  turn  over  any  part  of  the  funds  or 
records ;  that  on  or  about  August  21,  1951  plaintiff  ordered 
Mow  to  turn  over  all  government  funds  under  his  control 
and  all  relevant  records  to  the  Chinese  Ambassador  to  the 
United  States  and  to  another  official  of  the  plaintiff,  and 
that  the  defendants  failed  and  refused  to  turn  over  any  part 
of  the  said  funds.  It  is  further  alleged  that  the  unexpended 
portion  of  the  funds  remaining  in  the  possession  of  or  under 
the  control  of  either  or  both  of  defendants,  which  it  is 
claimed  to  amount  to  more  than  $7,000,000.00,  has  been 
secreted,  concealed  and  withheld  from  plaintiff  by  defend¬ 
ants  and  is  being  used  and  applied  by  defendants  for  the 
payment  of  unauthorized  expenses. 

Plaintiff,  in  its  complaint,  prays  that  a  temporary  re¬ 
straining  order  and  a  preliminary  injunction  be  issued 
against  both  defendants  and  that  a  decree  be  issued  direct¬ 
ing  both  defendants  (a)  to  render  an  accounting  of  all 
moneys  or  other  properties  (or  the  proceeds  thereof)  en¬ 
trusted  to  or  placed  under  the  control  of  the  defendants  or 
either  of  them  by  plaintiff  or  any  branch  or  agency  of  plain¬ 
tiff,  (b)  to  surrender  and  pay  over  to  plaintiff  all  of  moneys 
and  properties  (or  the  proceeds  thereof)  not  properly 
expended  or  used  for  purposes  authorized  by  plaintiff,  and 
(c)  to  deliver  to  plaintiff  all  books,  papers,  documents, 
records  and  equipment  of  the  Chinese  Air  Force  in  U.S.A., 
and  all  other  books,  papers,  documents  and  records  relating 
to  the  expenditures,  deposits,  transfers  or  disposals  of,  or 
other  dealings  with,  any  moneys  or  other  properties  (or  the 
proceeds  thereof)  entrusted  to  or  placed  under  the  control 
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of  the  defendants  or  either  of  them  by  plaintiff  or  any 
branch  or  agency  of  plaintiff,  or  relating  to  the  business  or 
operations  of  the  Chinese  Air  Force  Office  in  U.S.A.  (The 
Complaint  is  set  forth  in  the  Joint  Appendix  filed  in  No. 
11,265,  pp.  2-7.) 

It  must  be  conceded  that  Mow  and  Hsiang  are  claimed 
by  the  plaintiff  to  be  jointly  liable  under  the  allegations  of 
the  complaint.  Even  the  plaintiff  cannot  separate  the  lia¬ 
bility  of  the  defendants.  During  the  taking  of  the  deposi¬ 
tion  of  Dr.  Liang  Chien  Cha,  "who  verified  the  complaint  and 
whose  affidavit  was  filed  with  the  complaint,  Dr.  Cha  was 
questioned  about  the  accounts  covering  the  expenditure  of 
$24,859,969.25  of  the  funds  referred  to  in  paragraph  8  of 
the  complaint.  The  attorney  for  defendants  asked  him, 
“Now  with  respect  to  paragraph  8  on  page  4,  do  I  under¬ 
stand  your  previous  testimony  correctly  to  be  that  you 
cannot  separate  out  of  the  sum  of  $24,859,969.25  what  por¬ 
tion  Colonel  Hsiang  failed  to  account  for  and  what  portion 
General  Mow  failed  to  account  for?”  Dr.  Cha  answered 
“Yes.”  (Reporter’s  Transcript  of  Deposition  of  Dr.  Liang 
Chien  Cha,  Vol.  2,  April  18,  1952,  at  page  117.) 

Where  a  claim  is  upon  a  joint  liability,  no  judgment  by 
default  can  be  entered  against  one  defendant  until  the  issues 
raised  against  the  other  defendant  are  finally  disposed  of. 
34  C.J.  151 ;  49  C.J.S.  330 ;  Nathan  v.  Zierler,  228  N.Y.S.  170 ; 
Grossman  Steel  Stair  Cory.  v.  Steinberg,  54  N.Y.S.  2d  225. 
The  rule  that  in  an  action  where  the  liability  was  joint  a 
default  judgment  could  not  be  entered  against  one  defend¬ 
ant  until  after  the  trial  of  the  issues  involving  his  co- 
defendants  was  applied  by  the  Supreme  Court  in  Frow  v. 
Be  Le  Vega,  15  Wall.  552,  21  L.  ed.  60.  In  that  case  the  com¬ 
plaint  charged  several  defendants  with  a  joint  conspiracy 
to  defraud  complainant  out  of  a  tract  of  land.  All  defend¬ 
ants  except  Frow  answered.  A  default  judgment  was  taken 
against  Frow  and  a  decree  was  entered  adjudging  the  title 
in  the  land  to  be  in  complainant.  Thereafter,  the  court  tried 
the  issues  made  by  the  answers  of  the  other  defendants  and 
decided  the  merits  of  the  case  adversely  to  complainant  and 
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dismissed  the  bill.  The  Supreme  Court  pointed  out  that  if 
a  court  can  lawfully  make  a  final  decree  against  one  defend¬ 
ant  separately  while  the  case  was  proceeding  undetermined 
against  the  other,  then  the  incongrous  situation  might  arise, 
which  actually  did  arise  in  this  case,  that  there  might  be  one 
decree  sustaining  the  charge  of  joint  fraud  committed  by 
defendants  and  another  decree  disaffirming  the  charge  and 
dismissing  the  bill.  The  Court  said,  “Such  a  state  of  things 
is  unseemly  and  absurd  as  well  as  unauthorized  by  law 
*  #  *  But  a  final  decree  on  the  merits  against  the  de¬ 
faulting  defendant  alone,  pending  the  continuance  of  the 
cause,  would  be  incongrous  and  illegal.  ” 

In  the  instant  case  defendants  filed  a  joint  answer  to  the 
complaint  on  January  21, 1952  in  which  they  set  forth  three 
defenses  to  the  action  and  tw’o  counterclaims,  one  for  libel 
and  one  for  conversion  (J.  App.  17).  The  District  Court 
should  have  declined  to  grant  the  plaintiff’s  motion  for  a 
default  judgment  against  defendant  Mow  and  withheld 
action  thereon  until  the  issues  against  the  other  defendant, 
Hsiang,  were  finally  disposed  of.  The  incongrous  situation 
might  arise  where  after  entering  default  judgment  against 
Mow  the  Court  may  subsequently  hold  the  complaint  insuf¬ 
ficient  and  dismiss  it  as  to  defendant  Hsiang  whose  situation 
and  interest  is  the  same  as  that  of  Mow. 

The  entering  of  a  default  judgment  against  Mow  under 
the  order  of  March  3,  1952  leaving  the  case  to  continue  un¬ 
determined  against  Hsiang  was  unauthorized  by  law  and 
should  be  set  aside. 

III.  In  the  absence  of  an  order  requiring  defendant  Mow  to 
appear  for  the  taking  of  his  deposition,  the  action  of 
the  District  Court  striking  his  pleadings  and  entering  a 
default  judgment  against  him  was  error  and  the  order 
of  March  3, 1952  should  be  set  aside. 

A  judgment  by  default  is  not  favored  since  the  policy 
of  the  law  is  to  have  every  litigated  case  tried  on  its  merits. 
As  such  a  judgment  deprives  defendant  of  substantial 
rights,  it  is  lawful  only  when  duly  authorized. 
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The  record  shows  that  on  January  8, 1952,  plaintiff  served 
notice  to  take  Mow’s  deposition  on  January  17,  1952  (J. 
App.  8).  By  agreement  the  deposition  was  postponed  to 
January  23,  1952.  Because  of  the  sudden  death  on  January 
22, 1952  of  Judge  Patterson,  one  of  the  attorneys  for  plain¬ 
tiff,  counsel  agreed  to  delay  the  taking  of  Mow’s  deposition 
(J.  App.  87).  There  is  no  evidence  that  Mow  was  not  avail¬ 
able  and  would  not  have  appeared  on  January  23,  1952. 
Subsequently,  on  February  1st,  plaintiff  served  notice  on 
defendants’  attorneys  that  Mow’s  deposition  would  be  taken 
on  February  8, 1952  (J.  App.  40).  Because  of  Mow’s  failure 
to  appear  on  February  8th,  plaintiff  filed  a  motion  on  Feb¬ 
ruary  11, 1952  to  strike  defendant  Mow’s  pleadings  and  for 
judgment  by  default  under  Rule  37(d)  of  the  Federal  Rules 
of  Civil  Procedure  (J.  App.  41).  Rule  37(d)  provides: 

“If  a  party — wilfully  fails  to  appear  before  the  officer 
who  is  to  take  his  deposition,  after  being  served  with  a 

proper  notice, - ,  the  Court  on  motion  and  notice  may 

strike  out  all  or  any  part  of  any  pleading  of  that  party, 
or  dismiss  the  proceeding  or  any  part  thereof,  or  enter 
a  judgment  by  default  against  that  party.”  (Em¬ 
phasis  supplied) 

Thus  under  this  Rule  the  Court  may  strike  the  pleadings 
or  enter  judgment  by  default  if  a  party  wilfully  fails  to 
appear.  It  is  within  the  discretion  of  the  court  to  apply 
the  sanctions  provided  for  under  Rule  37(d).  There  is  no 
requirement  under  the  Rule  that  it  do  so. 

On  February  25, 1952  the  District  Court  entered  an  order 
granting  plaintiff’s  motion  for  an  order  striking  Mow’s 
pleadings  and  for  judgment  by  default  “unless  defendant 
Mow  appears  on  or  prior  to  March  3, 1952  ’  ’  for  the  purpose 
of  having  his  deposition  taken.  The  Court  never  ordered 
Mow  to  appear  for  the  taking  of  his  deposition.  The  order 
of  February  25, 1952  did  not  require  Mow  to  do  any  affirma¬ 
tive  act.  There  was  no  question  of  contempt  for  failing  to 
comply  with  any  order  directing  him  to  appear. 
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On  March  3,  1952,  Mr.  Roberts,  counsel  for  defendants, 
read  to  the  Court  the  contents  of  a  telegram  which  he  had 
received  that  day  from  General  Mow.  The  telegram  stated: 
“Regret  cannot  agree  to  return  at  this  time — Personal 
safety  and  safety  of  my  family  makes  this  impossible.”  (J. 
App.  137.)  Can  it  be  said  that  where  the  situation  is  such 
that  one  fears  for  his  life  and  that  of  his  family  a  failure 
to  come  to  or  remain  in  this  jurisdiction  is  “willful”? 

The  evidence  does  not  support  a  finding  that  Mow’s  non- 
appearance  was  willful. 

In  this  case,  since  there  was  no  order  for  Mow  to  appear, 
he  cannot  be  penalized  for  refusal  to  comply.  Penalizing 
Mow  by  striking  his  pleadings  and  entering  a  default  judg¬ 
ment  was  in  effect  using  the  contempt  power  of  the  Court. 
Even  where  defendant  was  in  contempt  in  refusing  to  obey 
an  order  of  the  Court,  the  Supreme  Court  in  Hovey  v.  Elliott, 
167  U.  S.  409,  42  L.  ed.  215,  held  that  a  default  judgment 
entered  after  striking  defendant’s  answer  as  a  punishment 
for  his  contempt  was  void  for  want  of  due  process  of  law. 
The  Supreme  Court  took  the  view  that  even  though  the 
courts  of  the  District  of  Columbia  are  vested  with  general 
power  to  punish  for  contempt,  a  more  fundamental  question 
remained  to  be  determined ;  that  is,  whether  a  court  having 
plenary  power  to  punish  for  contempt  has  a  right  to  strike 
defendant’s  answer  and  condemn  him  without  a  hearing  on 
the  theory  that  he  has  been  guilty  of  contempt.  The  Supreme 
Court  said, 

“The  fundamental  conception  of  a  court  of  justice 
is  condemnation  only  after  hearing.  To  say  that  the 
courts  have  inherent  power  to  deny  all  right  to  defend 
an  action  and  to  render  decrees  without  any  hearing 
whatever  is,  in  the  very  nature  of  things,  to  convert 
the  court  exercising  such  an  authority  into  an  instru¬ 
ment  of  wrong  and  oppression,  and  hence  to  strip  it 
of  the  attribute  of  justice  upon  wThich  the  exercise  of 
judicial  power  necessarily  depends.” 
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If,  as  the  Supreme  Court  held,  a  default  judgment  entered 
after  striking  defendant’s  answer  as  a  punishment  for  con¬ 
tempt  in  refusing  to  obey  an  order  of  court  was  void  for 
want  of  due  process  of  law,  then  certainly  a  default  judg¬ 
ment  entered  after  striking  defendant  Mow’s  pleadings, 
when  there  was  no  contempt  for  failing  to  obey  an  order 
of  the  Court  to  appear  for  the  taking  of  his  deposition,  was 
void  for  want  of  due  process  of  law. 

In  this  connection  it  should  be  remembered  that  Mow  was 
financially  incapable  of  complying  with  orders  of  the  Court 
requiring  an  expensive  and  exhaustive  accounting  covering 
seven  years  of  records.  Even  his  personal  household  funds 
had  been  tied  up  by  Court  Orders  and  he  was  left  virtually 
penniless  so  long  as  he  remained  in  the  United  States.  ( J. 
App.  in  No.  11,265,  pp.  279-282.)  Dismissed  from  office  by 
plaintiff,  Mow  had  no  control  over  others  and  was  himself 
subject  to  conflicting  orders  from  his  alleged  superiors  to 
return  to  Formosa  and  to  stay  and  submit  to  the  jurisdic¬ 
tion  of  the  American  Courts.  (J.  App.  119-120.)  Moreover, 
his  constitutional  superior,  Acting  President  Li,  whom  he 
acknowledged  as  entitled  to  his  obedience,  had  expressly 
ordered  him  not  to  comply  with  Chiang  Kai-Shek’s  orders 
(J.  App.  No.  11,265,  p.  42)  and  had  objected  to  submission 
of  the  controversy  to  an  American  Court  on  the  ground 
that  the  “dignity  of  being  an  independent  nation  has  been 
impaired.”  (J.  App.  120.)  Mow’s  failure  to  appear  in  this 
atmosphere  of  international  confusion  and  intrigue  can 
scarcely  be  regarded  as  “willful”  as  that  term  is  used  in 
the  Rule. 

IV.  Making  permanent  as  to  defendant  Mow  the  prelimi¬ 
nary  injunction  entered  on  December  10,  1951  without 
consideration  of  additional  evidence  was  abuse  of  judi¬ 
cial  power  and  a  denial  of  due  process. 

Since  the  District  Court  issued  its  order  of  March  3, 1952 
making  permanent  as  to  defendant  Mow  the  preliminary 
injunction  without  consideration  of  any  other  evidence  than 
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that  which  was  before  the  Court  when  the  preliminary  in¬ 
junction  was  granted  on  December  10, 1951,  making  perma¬ 
nent  the  preliminary  injunction  was  an  abuse  of  judicial 
power  and  a  denial  of  due  process  of  law  for  the  same 
reasons  as  have  been  urged  against  the  granting  of  the 
preliminary  injunction  in  appellants’  brief  filed  in  appeal 
No.  11,265,  reference  to  which  is  made  in  order  to  avoid 
repetition. 

In  its  order  of  March  3, 1952  the  District  Court  has  simply 
compounded  its  error  by  making  permanent  an  extraordi¬ 
nary  legal  process  against  Mow  which  was  defective  in  the 
first  instance. 

V.  The  District  Court  was  not  justified  in  entering  a  default 
judgment  against  defendant  Mow  without  requiring 
plaintiff  to  establish  a  right  to  relief  by  affirmative 
proof. 

The  complaint  alleges,  among  other  things,  that  it  was  the 
practice  of  the  plantiff  to  entrust  or  place  under  the  control 
of  defendant  Mow  large  amounts  of  Chinese  Government 
funds  which  he  was  authorized  to  spend  for  governmental 
purposes  and  that  the  said  funds  amounted  to  more  than 
$49,000,000.00;  that  defendants  presented  to  plaintiff  pur¬ 
ported  accounts  covering  the  expenditure  of  $24,859,969.25 
of  said  funds,  which  accounts  were  unsupported  by  vouchers 
or  other  proof  of  the  amounts  disbursed;  that  defendants 
refused  to  obey  certain  orders  to  turn  over  funds  and  rec¬ 
ords  of  the  Chinese  Air  Force  Office  in  the  U.S.A.  The 
complaint  further  alleges  that  the  unexpended  portion  of 
said  funds  remaining  in  the  possession  and  control  of  de¬ 
fendants  which,  upon  information  and  belief  is  alleged  to 
amount  to  more  than  $7,000,000.00,  is  being  secreted,  con¬ 
cealed  and  withheld  by  defendants  and,  upon  information 
and  belief,  it  is  alleged  it  is  being  used  by  defendants  for 
unauthorized  purposes.  Defendants,  in  their  answer,  deny 
such  allegations.  The  supporting  affidavit  submitted  by 
plaintiff,  moreover,  did  not  substantiate  the  allegations  of 
misappropriation  in  the  complaint. 
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Under  Rule  55(e)  of  the  Federal  Rules  of  Civil  Procedure 
no  judgment  by  default  shall  be  entered  against  the  United 
States  or  an  officer  or  agency  thereof  unless  the  claimant 
establishes  his  claim  or  right  to  relief  by  evidence  satis¬ 
factory  to  the  court.  Where  defendant  is  not  the  United 
States  or  an  officer  or  agency  thereof  it  has  been  held  that 
the  provisions  for  the  entry  of  a  default  judgment  do  not 
justify  the  Court  in  entering  a  judgment  forthwith,  but  that 
the  Court  should  require  the  Plaintiff  to  make  his  proof. 
Didin  v.  Ward ,  10  F.  R.  Serv.  37  d.  33,  Case  1.  There  seems 
to  be  no  justifiable  reason  for  requiring  plaintiff  to  prove 
his  claim  before  a  judgment  by  default  can  be  entered 
against  the  United  States  and  not  having  the  same  require¬ 
ment  apply  in  a  case  where  defendant  is  not  the  Uinted 
States. 

In  the  instant  case  no  judgment  by  default  should  have 
been  granted  against  defendant  Mow  except  upon  affirma¬ 
tive  proof  of  the  allegations  of  the  complaint,  particularly 
because  the  other  co-defendant,  Hsiang,  remains  in  the  case 
and  is  compelled  to  assume  the  entire  burden  of  defending 
the  action. 

VI.  The  order  of  the  District  Court  of  February  26,  1952 
directing  defendants  to  deliver  to  the  Custodian  before 
March  4,  1952  “all  books,  papers,  etc.”  in  their  pos¬ 
session  or  under  their  control  was  an  omnibus  order 
issued  without  regard  to  relevancy  or  materiality  to 
defendants’  constitutional  rights. 

Under  the  order  of  February  26,  1952,  defendants  Mow 
and  Hsiang  are  directed  to  “deliver  or  cause  to  be  delivered 
to  William  P.  MacCracken,  custodian  herein,  at  2110  LeRoy 
Place,  N.W.,  Washington,  D.  C.,  all  books,  papers,  docu¬ 
ments,  records  and  equipment  of  the  Chinese  Air  Force 
Office  in  U.  S.  A.  entrusted  to  or  placed  under  the  control  of 
said  defendants,  or  either  of  them,  by  plaintiff  or  any 
branch  or  agency  of  plaintiff  now  in  the  possession  of  said 
defendants  or  either  of  them,  their  agents,  representatives, 
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employees,  and  any  other  persons  under  their  control,  on 
or  before  March  4,  1952,  subject  to  the  right  of  reasonable 
access  thereto  by  the  parties  herein  or  their  designated 
representatives.”  (J.  App.  49.) 

The  power  of  the  Court  to  compel  production  of  docu¬ 
ments  for  inspection  in  advance  of  trial  on  the  merits  is 
governed  by  Rule  34  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure.  Rule  34  provides  for  the  production  for  inspection 
by  another  party  of  any  “designated  documents  .  .  .  not 
privileged,  which  constitute  or  contain  evidence  relating 
to  any  of  the  matters  within  the  scope  of  the  examination 
permitted  by  Rule  26  (b)  .  .  .”  Rule  26  (b)  requires  that 
the  documents  or  other  testimony  to  be  produced  must  be 
“relevant  to  the  subject  matter  involved  in  the  pending 
action.” 

The  order  of  February  26,  1952  is  on  its  face  a  blanket 
order.  The  Courts  here  repeatedly  held  that  motions  for 
discovery  of  an  omnibus  nature  are  improper  and  will  not 
be  granted.  In  two  recent  cases  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York  the  Court  has 
denied  such  motions.  In  Mercantile  Metal  &  Ore  Cory.  v. 
American  General  Supply  Corp.,  decided  January  23,  1952, 
12  F.R.D.  345,  a  request  by  plaintiff  for  all  documents  in 
possession  of  defendant  which  might  be  material  to  issues 
was  held  to  be  an  improper  designation  and  that  aspect  of 
plaintiff’s  motion  for  the  production  of  documents  alleged  to 
be  in  the  custody  and  control  of  defendant  was  denied.  In 
Lundberg  v.  Welles ,  decided  February  15,  1951,  11  F.R.D. 
136,  the  Court  denied  a  blanket  request  for  all  correspond¬ 
ence  between  two  witnesses  and  defendants,  its  attorneys, 
officers  and  agents  relating  to  the  action.  The  Court  said, 
“On  a  motion  for  discovery  and  inspection,  the  items  sought 
must  be  designated  and  such  a  blanket  request  is  not  per¬ 
mitted.”  The  Court  cited  United  States  v.  American  Op¬ 
tical  Co.,  2  F.R.D.  534;  Fortsmann  Woolen  Co.  v.  Manufac¬ 
turers  Retail  Menys  Stores,  6  F.R.D.  224;  and  Rousseau  v. 
Langley,  7  F.R.D.  170. 
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In  Pierce  v.  Submarine  Signal  Co.,  25  F.  Supp.  862,  where 
plaintiff  sought  to  examine  “all  of  the  underwater  signaling 
equipment  manufactured  by  it  (the  defendant)  and  sold 
to  parties  other  than  the  United  States”,  the  Court  denied 
the  motion  because  it  did  not  define  the  documents  and 
equipment  -with  the  particularity  required  by  Rule  34. 

In  Sonken  Galamba  Corp.  v.  Atcheson,  Topeka  &  Santa 
Fe  Railway  Co.  30  F.  Supp.  936,  the  Court  expressed  the 
opinion  that  Rule  34  was  never  intended  to  be  used  “as  a 
dragnet  on  any  fishing  expedition,”  and  criticized  and 
denied  a  motion  which  called  for  “all  documents”  satisfying 
a  certain  general  description,  and  said  that  a  party  so  mov¬ 
ing  “must  designate  the  document  sought  and  show  that 
that  document  contains  material  evidence.” 

The  principle  of  the  foregoing  cases  has  been  applied  in 
the  District  of  Columbia  in  the  case  of  United  States  v. 
American  Medical  Association,  20  F.  Supp.  965. 

The  order  of  February  26,  1952  compels  the  production 
of  records  and  documents  without  any  showing  whatever  of 
materiality  or  relevancy.  It  at  no  point  distinguishes  be¬ 
tween  papers  and  records  that  may  be  personal  or  privileged 
and  those  that  are  relevant  to  the  issues.  It  is  not  confined 
to  the  production  of  books  and  records  which  wTere  identified 
by  the  witness  Stephen  Teng  in  his  deposition  taken  on 
January  10,  1952  as  having  been  turned  over  to  General 
Mow.  It  requires  the  production  of  all  books  and  records, 
relevant  or  irrelevant,  wherever  they  may  be  located,  cover¬ 
ing  an  indefinite  period  of  time. 

In  construing  Rule  34  the  Courts,  have  consistently  held 
that  documents  which  shall  be  required  to  be  produced  for 
inspection  must  be  shown  to  be  material.  In  Archer  v.  Cor- 
nillaud,  41  F.  Supp.  435,  the  Court  required  a  definite  show¬ 
ing  of  materiality  and  said,  “Not  only  must  the  plaintiff 
designate  specially  the  particular  books  and  records  that 
contain  the  information  which  he  desires,  but  he  must  state 
facts  showing  that  the  information  contained  therein  is 
material  to  the  issue.”  See  also  Thomas  French  &  Sons, 
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Ltd.  v.  Carlton  Venetian  Blind  Co.,  30  F.  Supp.  903;  Condry 
v.  Buckeye  S.  S.  Co.,  4  F.R.D.  310;  W estmor eland  Asbestos 
v.  Johns  Manville  Cory.,  4  F.R.  Serv.  34.42,  Case  No.  3. 

In  addition  to  not  complying  with  the  requirements  of 
Rule  34  with  respect  to  the  designation  and  materiality  of 
documents  to  be  produced,  the  order  of  February  26,  1952 
constitutes  a  denial  of  due  process  and  seizure  of  defend¬ 
ants’  property  in  violation  of  the  Constitution  of  the  United 
States.  The  4th  Amendment  to  the  Constitution  provides : 

“The  right  of  the  people  to  be  secure  in  their  per¬ 
sons,  houses,  papers  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated,  and  no  war¬ 
rants  shall  issue,  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  'particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized.” 
(Emphasis  supplied.) 

In  Zimmerman  v.  Wilson,  81  F.  2d.  847,  the  Court  held 
that  an  effort  to  compel  taxpayers’  bankers  and  brokers  to 
submit  their  records  pertaining  to  the  taxpayer  to  examina¬ 
tion  of  government  agents  constituted  an  unreasonable 
search  within  the  meaning  of  the  4th  Amendment.  The 
Court  pointed  out  that  the  information  the  bankers’  books 
contained  was  the  property  right  of  the  taxpayers  which 
the  Court  protects.  Defendants  in  the  instant  case  have 
disclaimed  any  right  of  the  plaintiff  in  or  to  the  books  and 
records  of  the  Chinese  Air  Force  Office  in  their  possession 
or  control  and  have  asserted  the  right  to  possession  and 
control  of  the  said  documents.  Until  the  issue  of  right  to 
possession  is  established,  the  defendants  are  entitled  to  pro¬ 
tection  from  unreasonable  inspection  and  examination  of 
their  records.  The  4th  Amendment  guarantees  “the  right 
of  the  people  to  be  secure  in  their  .  .  .  papers,  .  .  .  against 
unreasonable  searches.”  See  also  United  States  v.  Fried- 
berg,  233  F.  313,  where  the  Court  held  that  a  search  to  be 
lawful  and  therefore  reasonable  “must  be  confined  to  the 
place,  and  the  seizure  of  things  particularly  described.” 
(Emphasis  supplied.) 
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In  Annenberg  v.  Roberts  (1938)  2A.  2d  612,  a  Pennsyl¬ 
vania  Court  held  that  “to  compel  an  individual  to  produce 
evidence,  under  penalties  if  he  refuses,  is  in  effect  a  search 
and  seizure,  and,  unless  confined  to  proper  limits,  violates 
his  constitutional  right  to  immunity  in  that  regard.  Boyd 
v.  U.  S.,  116  U.S.  616,  621,  622,  6  S.  Ct.  524,  29  L.  Ed.  746.” 
The  Court  said  whether  the  compulsory  production  of  pri¬ 
vate  papers  is  an  unreasonable  search  and  seizure  within 
the  meaning  of  the  4th  Amendment  depends  upon  the  rele¬ 
vancy  of  the  testimony  which  is  sought.  There  has  been  no 
showing  of  relevancy  in  the  documents  which  defendants 
have  been  ordered  to  deliver  under  the  order  of  February 
26,  1952.  The  refusal  of  defendants  to  deliver  all  of  the 
documents  required  by  the  order  of  February  26,  1952,  in¬ 
cluding  personal  and  privileged  papers,  places  them  in  a 
position  of  being  in  contempt  of  Court,  and  if  they  are 
found  to  be  in  contempt  they  are  certainly  going  to  suffer 
punishment.  The  existence  of  a  possible  penalty  personally 
upon  the  defendants  is  so  clear  that  the  Court  had  no  con¬ 
stitutional  right  to  order  the  blanket  production  of  docu¬ 
ments  for  inspection  by  plaintiff  prior  to  trial.  There  is 
now  pending  in  the  District  Court  a  motion  which  was  filed 
on  May  6,  1952  for  an  order  adjudging  defendant  Mow  in 
contempt  for  not  complying  with  the  order  of  February  26, 
1952  ( J.  App.  62). 

Under  the  5th  Amendment  to  the  Constitution  no  persons 
shall  “be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  be  de¬ 
prived  of  life,  liberty  or  property  without  due  process  of 
law ;  .  .  .  ”  General  Mow  has  already  been  threatened  with 
criminal  prosecution  by  Chiang  Kai-shek.  By  order  trans¬ 
mitted  to  him  by  the  Chinese  Ambassador  on  December  7, 
1951,  he  was  instructed  to  return  to  Formosa  for  trial  ( J. 
App.  91).  It  is  apparent  that  he  cannot  comply  with  both 
the  order  to  return  to  Formosa,  issued  at  a  time  when  the 
ordering  authority  has  brought  suit  against  him  in  the 
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United  States,  and  with  the  orders  of  the  District  Court. 
He  has  received  orders  from  General  Li,  whom  he  considers 
to  be  the  Constitutional  President  of  China,  telling  him  to 
ignore  as  null  and  void  the  orders  of  Chiang  Kai-shek.  He 
is  thus  in  the  peculiar  situation  of  subjecting  himself  to 
penal  action  either  by  the  District  Court  for  contempt,  or 
by  Chiang  Kai-shek  or  General  Li  for  disobedience  to  the 
orders  of  a  superior  officer.  Whatever  he  does  will  be  wrong 
in  the  eyes  of  one  of  these  competing  authorities.  In  effect, 
he  is  in  triple  jeopardy. 

It  is  evident  that  under  the  order  of  February  26,  1952, 
the  Custodian  would  give  to  plaintiff  access  to  all  the  books 
and  records  of  defendants  delivered  to  him  not  only  for 
purposes  of  the  civil  suit  for  an  accounting,  but  for  what¬ 
ever  purposes  the  plaintiff  may  later  wish  to  use  them  after 
it  has  had  an  opportunity  to  examine  them. 

The  due  process  of  lavr  guaranteed  by  the  5th  Amendment 
includes  the  right  to  prepare  an  adequate  defense.  The 
guarantee  of  due  process  and  the  protections  of  the  5th 
Amendment  extend  to  aliens  as  well  as  to  citizens.  United 
States  v.  Pink,  315  U.S.  203,  86  L.  ed.  796.  The  forcible 
taking  from  defendants  by  an  order  of  the  Court  subject  to 
threat  of  contempt  for  failure  to  comply  would  effectively 
deprive  defendants  of  all  opportunity  to  prepare  an  ade¬ 
quate  defense. 

Plaintiff  argued  below  that  it  wras  unnecessary  to  consider 
the  requirements  of  Rule  34  in  this  case  because  it  was 
seeking  to  protect  and  place  under  the  Court’s  jurisdiction 
property  belonging  to  plaintiff  and  entrusted  by  plaintiff 
to  defendants.  The  Court  below  erred  in  accepting  this 
argument  because  it  assumed  ownership  in  the  plantiff 
when  that  fact  is  a  sharply  and  vigorously  contested  issue 
upon  which  evidence  has  never  been  taken  by  the  trial 
Court.  In  issue  on  the  merits  is  both  the  question  of  what 
property  belongs  to  the  plaintiff  and  what  property,  if 
any,  was  entrusted  to  defendants  by  plaintiff.  Until  these 
two  questions  are  proved  by  competent  evidence,  the  Court 
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has  no  legal  right  to  decide  them  in  favor  of  plaintiff.  In 
effect  the  Court  below  has  acted  in  such  a  way  as  to  decide 
the  ultimate  issue  of  the  case  against  defendants  without 
hearing  far  in  advance  of  trial  on  the  merits  and  has  done 
so  when  there  is  substantial  doubt  that  it  has  any  lawful 
jurisdiction  over  the  property  or  the  parties. 

The  judiciary  has  no  more  power  to  order  blanket  seizures 
of  property  than  does  the  executive.  There  is  no  provision 
of  the  Constitution  which  gives  the  judiciary  express  or 
implied  power  to  seize  without  hearing  all  property  belong¬ 
ing  to  one  of  two  litigating  parties,  when  the  right  to  pos¬ 
session  is  an  ultimate  issue  in  dispute.  As  Justice  Black 
said  in  Youngstown  Sheet  &  Tube  Company  v.  Sawyer  (The 
Steel  Seizure  case,  Supreme  Court  Docket  Nos.  744  &  745, 
decided  June  2,  1952),  only  Congress  has  law  making 
powers.  The  Courts  may  interpret  the  Constitution  and  the 
laws,  but  they  may  not,  absent  a  specific  grant  of  power 
or  with  due  regard  for  Constitutional  limitations,  such  as 
the  4th  and  5th  Amendments,  assume  arbitrary  omnibus 
authority  to  seize  property. 

VTL  The  District  Court  Erred  As  a  Matter  of  Law  of  Grant¬ 
ing  Plaintiff’s  “Suggestion”  of  Sovereign  Immunity  to 
Defendants’  Counterclaim  for  LibeL 

Defendants  in  their  Answer  ( J.  App.  34)  to  the  complaint 
raised  two  counterclaims;  one  for  libel,  and  one  for  unlaw¬ 
ful  conversion.  In  response  to  these  counterclaims,  plaintiff 
filed  a  “Suggestion  of  Sovereign  Immunity  from  Suit  (As 
to  Counterclaim  for  Libel  and  Counterclaim  for  unlawful 
Conversion)”  (J.  App.  40).  The  District  Court  denied  the 
Suggestion  as  to  the  unlawful  conversion  counterclaim,  but 
erroneously  granted  so  much  of  the  Suggestion  of  Immunity 
as  related  to  the  counterclaim  for  libel.* 

*  The  lower  court  treated  the  “Suggestion”  as  a  motion  to  dismiss, 
but  there  appears  no  authority  in  the  rules  of  this  Court  or  the  Federal 
Rules  of  Civil  Procedure  for  the  filing  of  such  a  document.  Appellants 
suggest  that  the  “Suggestion”  should  have  been  denied  for  failure  to 
conform  to  proper  rules  of  pleading,  and  that  the  granting  of  the  “Sug¬ 
gestion”  as  to  libel  should  now  be  reversed  for  the  same  reason. 
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The  basis  for  the  counterclaim  in  libel  was  that  on  August 
22,  1951,  the  plaintiff,  contriving  and  intending  to  injure 
the  defendants  in  their  credit,  good  name,  profession,  occu¬ 
pation  and  reputation  and  to  bring  the  defendants  into 
public  disgrace  and  to  harass  and  vex  the  defendants  and 
to  cause  them  to  suffer  great  mental  anguish,  maliciously 
published  and  caused  to  be  published  in  the  District  of 
Columbia  and  elsewhere  throughout  the  United  States  the 
contents  of  a  press  release  which  was  a  libelous,  false  and 
defamatory  attack  upon  the  character,  veracity,  morality, 
competence  and  patriotism  of  the  defendants.  The  said 
statement  (Exhibit  A  to  Defendants’  Answer,  J.  App.  26) 
listed  five  charges  against  the  defendants;  to  wit,  lack  of 
a  clear  statement,  dereliction  of  duties,  espousal  of  the 
cause  of  disloyal  staff  members  (thereby  implying  [ex¬ 
pressly  as  to  Hsiang]  that  appellants  espoused  the  cause  of 
communism),  refusal  to  hand  over  public  funds,  and  under¬ 
mining  the  prestige  of  the  Koumintang  government  by 
spreading  rumors.  The  Court’s  attention  is  called  to  the 
parallelism  of  the  charges  in  the  complaint  filed  in  this 
cause  (J.  App.  in  No.  11,  265  at  p.  2)  and  the  charges  em¬ 
bodied  in  the  libelous  publication. 

The  District  Court  in  granting  the  Suggestion  of  Im¬ 
munity*  held: 

“A  sovereign  state  entering  the  courts  of  a  friendly 
foreign  nation  subjects  itself  to  counterclaim  with 
respect  to  matters  arising  out  of  the  same  transaction 
as  that  upon  which  the  original  suit  brought  by  it  is 
based,  to  the  extent  that  it  affords  recoupment  against 


*  That  the  District  Court’s  opinion  on  this  point  was  tainted  by  a  mis¬ 
understanding:  of  fact  is  obvious.  In  the  court’s  memorandum  opinion 
(J.  App.  60)  it  is  said: 

“Subsequent  to  the  filing  of  the  counterclaims  and  the  motions  to 
dismiss  the  same,  the  Court,  upon  motion  of  the  plaintiff,  and  as  a 
sanction  for  the  wilful  failure  of  the  defendant  Pang-Tsu  Mow  to 
appear  for  the  taking  of  depositions,  as  ordered  by  the  Court ,  has 
stricken  all  the  pleadings  of  the  said  defendant  Mow”  (Emphasis 
supplied.) 

As  has  been  shown  earlier,  supra,  the  lower  court  never  ordered  that 
Mow  appear  to  testify  on  deposition. 
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said  sovereign  state,  but  not  beyond  tbe  point  where 
affirmative  relief  is  to  be  granted.  In  this  view,  I  con¬ 
clude  that  the  counter-claim  for  libel  should  be  dis¬ 
missed,  as  I  do  not  consider  it  to  be  a  claim  arising  out 
of  the  same  transaction  as  that  upon  which  the  suit 
brought  by  the  Republic  of  China  is  based,  although 
the  alleged  libel  may  have  had  reference  or  some  rela¬ 
tion  to  the  claim  asserted  by  the  plaintiff.” 

Appellants  have  no  quarrel  with  the  court’s  statement 
that  a  sovereign  in  suing  as  plaintiff  subjects  itself  to  coun¬ 
terclaim  as  to  matters  arising  out  of  the  same  transaction  as 
that  upon  which  the  original  suit  is  brought.  United  States 
v.  National  City  Bank  of  New  York ,  83F  2d.  236  (2nd  Cir. 
1936),  cert.  den.  299  U.S.  563;  United  States  v.  Wilkins, 
6  Wheat.  (19  U.S.)  135;  The  Paquete  Habana,  189  U.S.  453; 
United  States  v.  U.  S.  Fidelity  &  Guaranty  Co.,  309  U.S.  506 ; 
United  Slates  v.  Shaw,  309  U.S.  495.  But  appellants  submit 
that  the  lower  court  erred  as  a  matter  of  law  in  holding 
that  the  libel  did  not  arise  out  of  the  same  transaction  as 
did  the  plaintiff’s  claim  for  relief. 

The  counterclaim  for  libel  is  substantially  similar  to  the 
type  of  counterclaim  which  must  be  raised,  under  the  com¬ 
pulsory  counterclaim  provision  of  the  Federal  Rules  of 
Civil  Procedure,  Rule  13(a)  provides  in  part: 

“(a)  Compulsory  Counterclaims.  A  pleading  shall 
state  as  a  counterclaim  any  claim  which  at  the  time 
of  serving  the  pleading  the  pleader  has  against  any 
opposing  party,  if  it  arises  out  of  the  transaction  or 
occurrence  that  is  the  subject  matter  of  the  opposing 
party’s  claim.  .  .  .” 

There,  too,  the  requirement  is  that  the  substance  of  the 
counterclaim  must  arise  out  of  the  transaction  or  occur¬ 
rence  that  is  the  subject  matter  of  the  opposing  party’s 
claim.  The  question  is  then  reduced  to  what  construction 
have  the  courts  placed  on  the  terms  “transaction”  and 
“occurrence.” 
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The  Court  of  Appeals  for  the  Second  Circuit  in  United 
States  v.  National  City  Bank  of  New  York,  supra,  stated: 

“Claims  arising  out  of  the  same  transaction  may  be 
set  off  against  a  sovereign.  The  same  transaction  does 
not  necessarily  mean  occurring  at  the  same  time.”  (Em¬ 
phasis  supplied.) 

In  Moore  v.  New  York  Cotton  Exchange,  270  U.S.  593, 
the  Supreme  Court  held  that  a  counterclaim  was  compulsory 
since  it  arose  out  of  the  transaction  which  was  the  subject 
matter  of  the  suit,  stating: 

“  ‘Transaction’  is  a  word  of  flexible  meaning.  It  may 
comprehend  a  series  of  many  occurrences,  depending 
not  so  much  upon  the  immediateness  of  their  connec¬ 
tion  as  upon  their  logical  relationship.  The  refusal  to 
furnish  the  quotations  is  one  of  the  links  in  the  chain 
which  constitutes  the  transaction  upon  which  appellant 
here  bases  its  cause  of  action.  It  is  an  important  part 
of  the  transaction  constituting  the  subject-matter  of  the 
counterclaim.  It  is  the  one  circumstance  without  which 
neither  party  would  have  found  it  necessary  to  seek 
relief.  Essential  facts  alleged  by  appellant  enter  into 
and  constitute  in  part  the  cause  of  action  set  forth  in 
the  counterclaim.  That  they  are  not  precisely  identical, 
or  that  the  counterclaim  embraces  additional  allega¬ 
tions,  as,  for  example,  that  appellant  is  unlawfully  get¬ 
ting  the  quotations,  does  not  matter.  To  hold  otherwise 
would  be  to  rob  this  branch  of  the  rule  of  all  service¬ 
able  meaning,  since  the  facts  relied  upon  by  the  plain¬ 
tiff  rarely,  if  ever,  are,  in  all  particulars,  the  same  as 
those  constituting  the  defendant’s  counterclaim.” 

See  Lesnik  v.  Public  Industrials  Corporation,  144  F.  2d  968; 
Douglas  v.  Wisconsin  Alumni  Research  Foundation,  81  F. 
Supp.  167 ;  Cantrell  v.  City  of  Caruthersville  (Mo.  1949), 
221  S.W.  2d  471.  In  Mulcahy  v.  Duggan,  67  Mont.  9,  214 
P.  1106,  it  was  held  that  a  libel  of  the  defendant  by  the 
plaintiff  on  May  8,  1920  arose  out  of  the  same  transaction 
as  an  assault  and  battery  of  the  plaintiff  by  the  defendant 
on  May  17, 1920,  since  the  latter  was  caused  by  the  former. 
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See  also  United  States  v.  Thekla,  266  U.S.  328,  69  L.  ed.  313, 
316,  where  Mr.  Justice  Holmes  said  for  the  Supreme  Court: 

“As  has  been  said  in  other  cases,  the  question  of 
damages  to  the  colliding  vessel  necessarily  arose,  and  it 
is  reasonable  for  the  court  to  proceed  to  the  determina¬ 
tion  of  all  the  questions  legitimately  involved,  even 
when  it  results  in  a  judgment  for  damages  against  the 
United  States.  The  Nuestra  Senora  de  Regia  (United 
States  v.  The  Nuestra  Senora  de  Regia)  108  U.S.  92,  27 
L.  ed.  662,  2  Sup.  Ct.  Rep.  287 ;  The  Paquete  Habana 
(United  States  v.  Paquete  Habana)  189  U.S.  453,  465, 
466,  47  L.  ed.  901,  903,  904,  23  Sup.  St.  Rep.  593.  We 
gather  that  our  conclusion  accords  with  the  opinion  of 
the  English  court  ...  It  is  said  that  there  is  no 
statute  by  which  the  government  accepted  this  liability. 
It  joined  in  the  suit,  and  that  carried  with  it  the  ac¬ 
ceptance  of  whatever  liability  the  courts  may  decide  to 
be  reasonably  incident  to  that  act.”  (Emphasis  sup¬ 
plied.) 

Thus  the  criteria  to  follow  in  determining  whether  a 
claim  and  a  counterclaim  arise  out  of  the  same  transaction 
are  that  they  must  bear  a  logical  relationship  and  must  be 
reasonably  incidental  to  each  other. 

Appellants  have  administered  the  Chinese  Air  Force  pro¬ 
curement  program  for  the  Republic  of  China  since  1945. 
The  “transaction”  within  the  meaning  of  the  rule  relates 
to  no  single  or  isolated  purchase,  to  no  single  or  isolated 
act  of  accounting  on  recordation,  to  no  single  or  isolated 
deposit  on  withdrawal  of  funds.  “Transaction”  within  the 
meaning  now  under  consideration  relates  to  the  administra¬ 
tion  of  the  procurement  program  since  appellants  first  took 
office.  The  libel  resulted  from  the  alleged  acts  complained 
of  in  the  complaint  filed  in  this  case.  If  the  appellee  could 
prove  the  allegations  of  its  complaint,  the  truth  of  the 
matters  voiced  in  the  libelous  statement  would  be  substan¬ 
tially  proven.  At  the  same  time,  the  defense  of  the  appel¬ 
lants  would  constitute  the  falsity  of  the  defamatory  expres¬ 
sions  which  are  the  subject  of  the  counterclaim. 
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The  lower  court’s  ruling  that  the  counterclaim  for  libel 
did  not  arise  out  of  the  same  transaction  as  the  plaintiff’s 
claim  in  chief  manifested  a  thoroughly  unrealistic  and 
restrictive  approach  and  was  wrong  as  a  matter  of  law. 
Plaintiff’s  claim  and  defendants’  counterclaim  are  both 
reasonably  incidental  and  logically  related  to  each  other. 

The  granting  of  plaintiff’s  “Suggestion”  of  immunity 
from  the  suit  should  be  reversed. 

CONCLUSION. 

Appellee  in  its  arguments  before  the  Court  below  repeat¬ 
edly  referred  to  Mow  as  if  he  were  a  criminal  who  had 
“absconded”  from  the  jurisdiction  and  therefore  deserved 
no  consideration  by  either  this  Court  or  the  District  Court. 
This  type  of  argument  conveniently  ignores  the  completely 
political  character  of  the  present  controversy  and  en¬ 
deavors  to  present  the  case  in  the  oversimplified  terms  of 
a  suit  between  an  employer  and  two  former  employees  who 
have  stubbornly  refused  to  give  an  accounting  when  de¬ 
manded.  No  argument  could  be  more  illogical. 

This  is  a  suit  between  a  foreign  government  and  two  of 
its  citizens  temporarily  residing  in  the  United  States.  The 
suit  itself  is  a  legal  maneuvre  by  Chiang  Kai-Shek  to  use 
the  courts  of  the  United  States  as  a  means  of  punishing 
political  opponents  -whom  he  might  not  be  able  to  reach 
otherwise  and  to  suppress  critical  documentary  material. 
It  is  not  supported  or  authorized  by  the  Constitutional 
President  of  the  Republic  of  China  on  Formosa,  who  is  the 
only  individual  who  could  authorize  the  Ambassador  to  sue, 
and  the  action  sought  of  the  Defendants  is  directly  con¬ 
trary  to  his  orders. 

Appellants  submit  that  our  Courts  have  no  jurisdiction 
to  embroil  themselves  in  this  political  controversy  among 
aliens.  Dangerous  precedent  for  the  interference  with  our 
own  political  matters  by  foreign  governments  not  friendly 
to  the  United  States  can  be  created  by  a  hasty  assumption 
and  exercise  of  jurisdiction. 
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As  conclusive  proof  of  the  political  character  of  the  suit, 
the  two  affidavits  appended  to  this  brief  and  supplementing 
Mow’s  telegram  of  March  3,  1952  (J.  App.  137),  should  be 
the  last  word.  They  show  that  Mow,  castigated  by  appellee 
as  having  “absconded”  from  the  jurisdiction,  was  in  immi¬ 
nent  danger  of  being  murdered.  The  arrogant  representa¬ 
tives  of  Chiang  Kai-Shek  in  this  country,  even  after  sub¬ 
mitting  their  dispute  to  American  Courts,  have  the  cynical 
audacity  to  threaten  General  Mow  and  Colonel  Hsiang 
through  Mrs.  Mow  with  death  if  they  continue  their  politi¬ 
cal  activities  (Addendums  B  and  C). 

Such  threats  are  far  more  of  a  contempt  of  our  judicial 
system  than  the  failure  of  Mow  to  appear  for  deposition 
in  advance  of  appellate  decision  of  the  jurisdictional 
question.  Faced  with  conflicting  orders  from  Chiang  Kai- 
Shek  to  stay  here,  and  return  to  Formosa ;  to  submit  to  the 
Court’s  jurisdiction  and  not  to  submit  to  it;  and  rendered 
penniless  and  incapable  of  defending  himself  by  arbitrary 
injunctive  process,  with  the  very  tools  of  defense  and  even 
of  compliance  seized  by  a  court-appointed  Custodian  and 
placed  at  the  command  of  the  appellee,  it  is  little  wonder 
that  Mow  left  the  country.  The  essential  political  nature 
of  this  suit  between  aliens  cannot  be  ignored. 

Appellants  submit  that  the  Order  of  the  District  Court 
of  March  3,  1952  should  be  reversed  and  the  cause  re¬ 
manded  with  instructions  to  dismiss  the  complaint  and 
terminate  the  proceedings  for  lack  of  jurisdiction. 

Respectfully  submitted, 

William  A.  Roberts 
Warren  Woods 
Counsel  for  Appellamts 

Of  Counsel: 

Irene  Kennedy 
Edward  G.  Villalon 
Roberts  &  McInnis 
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ADDENDUM  A 

Title  28,  Section  1291  U.S.C.  Final  decisions  of  district 
courts. 


The  courts  of  appeals  shall  have  jurisdiction  of  ap¬ 
peals  from  all  final  decisions  of  the  district  courts  of 
the  United  States,  the  District  Court  for  the  Territory 
of  Alaska,  the  United  States  District  Court  for  the 
District  of  the  Canal  Zone,  and  the  District  Court  of 
the  Virgin  Islands,  except  where  a  direct  review  may 
be  had  in  the  Supreme  Court.  (June  25,  1948,  Ch.  646, 
Sec.  1,  62  Stat.  929,  eff.  Sept.  1,  1948.) 

ADDENDUM  B. 

AFFIDAVIT  OF  MRS.  PANG-TSU  MOW 
(MOW,  WANG  A-CHUEN) 

District  of  Columbia,  ss. 

The  undersigned  on  oath,  deposes  and  says : 

(1) 1  am  the  lawful  wife  of  Lieutenant  General  Pang-tsu 
Mow,  Deputy  Commanding  General  of  the  Chinese  Air 
Force  in  charge  of  its  office  in  the  United  States  and  serv¬ 
ing  concurrently  as  Delegate  of  the  Republic  of  China  on 
Formosa  to  the  Military  Security  Committee  of  the  United 
Nations.  For  the  last  several  years  I  have  resided  with  my 
husband  and  my  children  in  Washington,  D.  C.  at  2718  32nd 
Street,  N.  W. 

(2)  On  the  evening  of  March  27,  1952  between  the  hours 
of  10  p.m.  and  1  a.m.  I  attended  a  conference  in  the  apart¬ 
ment  of  J.  Z.  Huang  at  the  Quebec  House  in  Washington, 
D.  C.  for  the  purpose  of  discussing  a  possible  solution  of 
my  husband’s  controversy  with  Chiang  Kai-shek.  With  me 
was  Captain  Tien-chen  Fang  who  served  on  the  personal 
staff  of  my  husband.  Present  with  Mr.  Huang  was  W.  K. 
Lee,  Chinese  Nationalist  Delegate  to  the  Far  Eastern  Com¬ 
mission. 


(3)  During  our  three  hour  talk  on  March  27,  Mr.  Huang 
told  me : 

“These  truce  talks  must  be  concluded  before  the  China 
Lobby  articles  are  published.  After  they  are  pub¬ 
lished  there  can  no  longer  be  any  truce  talks.  I  will 
not  come  to  your  (Mrs.  Mow’s)  home  any  more.” 

I  understood  that  Mr.  Huang  referred  to  the  articles  on 
the  China  Lobby  which  Reporter  Magazine  had  advertised 
an  intention  to  publish  during  April.  Mr.  Lee  then  said : 

“After  the  China  Lobby  articles  are  published,  P.  T. 
Mow  will  no  longer  be  my  friend,  but  you  will  still  re¬ 
main  my  friend.  The  China  Lobby  articles  will  in¬ 
volve  many  Chinese  and  Americans  .  .  .  then,  the  lives 
of  Mow  and  Hsiang  will  be  in  danger.” 

(4)  During  the  evening  our  talk  turned  to  Colonel 
Hsiang’s  position.  Mr.  Huang  told  me : 

“There  are  untruths  in  Colonel  Hsiang’s  deposition. 
The  attorneys  of  our  government  are  looking  for  them. 
Within  three  to  six  months  Hsiang  will  be  thrown  into 
jail.  Colonel  Hsiang  has  offended  too  many  Chinese, 
as  well  as  Americans.  It  will  be  a  cinch  to  murder 
him, — for,  in  this  country  there  is  Murder  Incorporated 
...  We  should  leave  Colonel  Hsiang  out  of  this  truce 
talk.  You  may  volunteer  your  deposition  to  double- 
cross  Hsiang  .  .  .  then,  P.  T.  Mow  can  return  to  the 
United  States  to  finish  the  suit.  We  can  guarantee  his 
life,  but  not  the  consequences  of  the  suit.” 

I  told  Mr.  Huang  that: 

“It  is  absolutely  impossible  to  leave  Colonel  Hsiang 
out  of  the  truce  talks.  All  problems  should  be  solved 
once  and  forever  if  you  want  a  truce  talk.” 

(5)  The  conference  broke  up  at  approximately  1  a.m.  and 
Captain  Fang  and  I  left  Mr.  Huang’s  apartment  and  re¬ 
turned  to  our  own  homes.  I  delayed  telling  Colonel  Hsiang 
about  this  conversation  until  Monday,  June  9, 1952.  At  his 
request  Captain  Fang  wrote  in  Chinese  a  statement  divine- 
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our  recollection  of  the  comments  of  Mr.  Huang  and  Mr. 
Lee  on  March  27,  and  after  reading  over  the  statement  Cap¬ 
tain  Fang  and  I  signed  it. 

(6)  This  affidavit  has  been  translated  to  me  by  my  son, 
C.  C.  Mow  and  it  correctly  and  truthfully  represents  my 
recollection  of  our  March  27  meeting  with  Mr.  Huang  and 
Mr.  Lee. 

[Signature  in  Chinese] 

Mow,  Wang  A-chuen 

(Mrs.  Pang-tsu  Mow) 

Subscribed  and  sworn  to  before  me,  a  Notary  public  this 
11th  day  of  June,  1952. 

Vera  B.  Hopkins 
Notary  Public 

My  Commission  Expires  Oct.  14,  1946. 

June  11,  1952 

I  C.  C.  Mow  son  of  General  and  Mrs.  P.  T.  Mow,  certify 
that  I  accurately  and  truely  translated  the  within  affidavit 
to  my  mother  Mrs.  P.  T.  Mow’. 

C.  C.  Mow 


Sworn  to  and  subscribed  the  undersigned  this  11th  day 
of  June,  1952. 


Vera  B.  Hopkins 
Notary  Public 


My  Commission  Expires  Oct.  14,  1956. 
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ADDENDUM  C. 

Affidavit  of  Captain  T.  C.  Fang  (Fang  Tien-Chen) 
District  of  Columbia,  ss. 

The  undersigned  on  oath,  deposes  and  says: 

(1)  I  am  Captain  T.  C.  Fang,  and  I  formerly  served  on 
the  personal  staff  of  Lieutenant  General  Pang-tsu  Mow  as 
a  captain  in  the  Air  Force  of  the  Republic  of  China.  I  have 
resided  in  the  United  States  for  the  last  several  years,  and 
my  current  address  is  2111 18th  Street,  N.  W.,  Washington, 
D.  C. 

(2)  I  have  read  the  affidavit  of  Mrs.  P.  T.  Mow,  which 
was  executed  by  her  in  my  presence  today,  and  I  hereby 
affirm  that  the  statements  made  in  her  affidavit  are  true 
and  correct,  and  that  I  have  independent  personal  knowl¬ 
edge  and  recollection  of  the  accuracy  and  veracity  of  each 
statement. 

(3)  Since  Mrs.  P.  T.  Mow  is  not  familiar  with  the 
English  language  her  son  truthfully  and  accurately  trans¬ 
lated  the  English  version  of  the  affidavit  to  her  in  my 
presence. 

T.  C.  Fang 

[Signature  in  Chinese] 

Fang  Tien-chen 

(Captain  T.  C.  Fang) 

Subscribed  and  sworn  to  before  me,  a  Notary  Public  this 
11th  day  of  June,  1952. 

Vera  B.  Hopkins 
Notary  Public 

My  Commission  expires  Oct.  14, 1956. 


